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LYELL  V,  KENNEDY.  c.  A. 

[1881    L.  30.] 

March  19,  20, 

FracUce — Interrogatories — Discovery — Attempt  to  falsify  Claim  for  Privilege —  25,  26,  29 ; 
Affidavit  of  Documents— Rules  of  Court,  1875,  Order  xxxi.,  rr.  9, 10, 11,  23  ^^pril  8.  ' 
— Bules  of  Supreme  Court,  1883,  Order  jxxi.,  rr.  10, 11,  14,  24. 

Where  in  an  answer  to  interrogatories  the  party  interrogated  declines  to 
give  certain  information  on  the  ground  of  professional  privilege,  and  the 
privilege  is  properly  claimed  in  law,  the  Court  will  not  require  a  further 
answer  to  be  put  in,  unless  it  is  clearly  satisfied,  either  from  the  nature 
of  the  subject-matter  for  which  privilege  is  claimed,  or  from  statements  in 
the  answer  itself,  or  in  documents  so  referred  to  as  to  become  part  of  the 
answer,  that  the  claim  for  privilege  cannot  possibly  be  substantiated. 

The  mere  existence  of  a  reasonable  suspicion  which  is  sufficient  to  justify 
the  Court  in  requiring  a  further  affidavit  of  documents  is  not  enough 
when  a  claim  for  privilege  in  an  answer  to  interrogatories  is  sought  to 
be  falsified. 

The  duty  of  the  Court  with  reference  to  answers  to  interrogatories  is  now 
regulated  by  Order  xxxi,,  rules  10,  11,  and  limited  to  considering  the 
sufficiency  or  insufficiency  of  the  answer,  i.e.,  whether  the  party  inter- 
rogated has  answered  that  which  he  has  no  excuse  for  not  answering — 
and  only  in  the  case  of  insufficiency  can  it  require  a  further  answer  : — 

Semhle  (per  Bowen,  L.J.),  that  an  embarrassing  answer  to  interro- 
gatories may  be  dealt  with  as  insufficient. 

A  party  interrogated  may,  on  a  question  of  sufficiency,  refer  to  his  whole 
affidavit  in  answer  to  interrogatories,  and  is  not  restricted  to  the  passages 
dealing  with  any  particular  interrogatory,  and  all  embarrassment  to  the 
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0.  A.  interrogating  party  is  now  obviated  by  the  provisions  of  Order  xxxi., 

1884  ^^^^  ^'^ '  must  not  endeavour  to  import  into  an  admission  matter 

which,  has  no  connection  with  the  matter  admitted. 
Lybll  a  waiver  of  privilege  in  respect  of  some  out  of  a  larger  number  of 

Lennedy  documents  for  all  of  which  privilege  was  originally  claimed  does  not  pre- 

  elude  the  party  from  still  asserting  his  claim  of  privilege  for  the  rest. 

Although  prima  facie  privilege  cannot  be  claimed  for  copies  of  or  extracts 
from  public  records  or  documents  which  are  puhlici  jurisy  a  collection  of 
such  copies  or  extracts  will  be  privileged  when  it  has  been  made  or  ob- 
tained by  the  professional  advisers  of  a  party  for  his  defence  to  the  action, 
and  is  the  result  of  the  professional  knowledge,  research,  and  skill  of  those 
advisers. 

The  Defendant  K.  in  his  answer  to  interrogatories  objected  to  disclose 
certain  information  asked  for  by  the  Plaintiff  L.  on  the  ground  of  profes- 
sional privilege,  which  the  Court  held  properly  claimed  in  law.  L.  sought 
by  reference  to  certain  admissions  in  the  answer  itself,  and  from  docu- 
ments referred  to  in  the  interrogatories  and  answer,  as  well  as  from  docu- 
ments scheduled  to  K.'s  affidavit  of  documents,  to  shew  that  the  informa- 
tion sought  was  obtained  under  circumstances  which  negatived  the  claim  of 
privilege,  and  sought  a  further  answer  : — 

Held  (affirming  Bacon,  V.C.),  that  no  further  answer  should  be  required, 
as  the  admissions  in  the  answer  and  in  the  documents  referred  to  therein 
only  raised  a  case  of  suspicion  at  the  most,  which  might  be  capable  of 
explanation  if  K.  were  at  liberty  to  make  an  affidavit. 

The  Court  declined  to  decide  how  far,  under  the  present  practice,  refer- 
ence could  be  made,  as  against  the  interrogated  party,  to  any  document  in 
possession  not  referred  to  in  his  answer,  but  only  scheduled  to  his  affidavit 
of  documents. 

K.^s  solicitors  had  for  the  purposes  of  K.^s  defence  in  the  action  procured 
copies  of  and  extracts  from  certain  entries  in  public  registers,  and  also 
photographs  of  certain  tombstones  and  houses  to  be  taken,  for  which  K.  in 
his  affidavit  of  documents  claimed  protection  : — 

ffeld  (affirming  Bacon,  V.C.),  that  although  mere  copies  of  unprivileged 
documents  were  themselves  unprivileged,  the  whole  collection,  being  the 
result  of  the  professional  knowledge,  skill,  and  research  of  his  solicitors, 
must  be  privileged — any  disclosure  of  the  copies  and  photographs  might 
afford  a  clue  to  the  view  entertained  by  the  solicitors  of  their  client's 
case. 

This  was  an  appeal  by  the  Plaintiff  from  an  order  of  Vice- 
chancellor  Bacon,  dismissing  a  summons  taken  out  by  the  Plain- 
tiffs on  the  11th  of  January,  1884,  asking  for  a  declaration  that 
the  Defendant's  answer  to  interrogatories  was,  having  regard  to 
the  answers  to  certain  interrogatories  specified  in  the  summons, 
and  to  the  28th  paragraph  of  the  answer  hereinafter  stated,  insuffi- 
cient, embarrassing,  and  impertinent,  as  also  his  affidavit  of  docu- 
ments ;  and  that  the  Defendant  might  be  ordered  to  file  a  further 
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:and  better  answer  and  affidavit  of  documents,  to  allow  the  Plain-      C.  A. 
tiff  to  inspect  and  take  copies  and  extracts  of  certain  documents  1884 
{numbered  5  and  7  in  tbe  4tli  paragraph  of  the  affidavit),  being  Lyell 
copies  of  entries  in  registers  and  public  records,  and  of  other  g-^^^^'^jj, 

original  documents,  and  of  photographs  of  tombstones  and  houses,   

notwithstanding  the  privilege  claimed  by  him. 

The  Defendant  had  after  the  application  before  the  Yice-Chan- 
•cellor  put  in  a  further  answer  to  certain  of  the  interrogatories 
mentioned  in  the  summons,  and  on  the  appeal  the  contention 
was  restricted  to  the  10th,  18th,  and  21st  interrogatories. 

This  action  and  the  cross-action  of  Kennedy  v.  Lyell  have  been 
l)efore  the  Court  on  various  applications  with  regard  to  discovery 
of  documents  and  privilege  (1),  where  the  facts  of  the  case  suffi- 
ciently appear. 

The  10th  interrogatory  asked  in  whose  name  the  hereditaments, 
the  subject  of  the  action,  were  entered  in  the  parish  or  district 
rate-books,  at  or  before  the  death  of  Ann  Duncan,  and  proceeded — 
say  whether  you  have  ever,  and  when,  first  caused  them  or  any 
oi  them  to  be  entered  in  the  said  books  in  your  own  name  ?" 

The  Defendant  in  answer  merely  craved  leave  to  refer  to  the 
irate-books,  which  he  alleged  not  to  be  in  his,  or  any  solicitor's  or 
agent's  of  his,  possession,  custody,  and  control,  and  submitted 
that  no  entry  in  any  such  books  could  be  used  in  evidence  against 
him  in  this  action. 

Interrogatory  18  asked  whether  the  Defendant  did  not  swear 
;an  affidavit  in  an  action  brought  against  him  by  the  Plaintiff,  on 
or  about  the  31st  of  May,  1880,  or  when  ?  .  .  .  .  and  asked  him 
to  "  declare  whether  he  had  ever,  previously  to  the  31st  of  May, 
1872,  alleged  or  represented  to  any  claimant,  or  any  person  on 
behalf  of  such  claimant,  that  he  was  entitled,  or  believed  himself 
entitled,  to  the  hereditaments  as  devisee  under  a  will  made  by  Ann 
Duncan  in  his  favour,  or  otherwise,  and  how  in  his  own  right  ?  " 

The  Defendant  in  par.  22  of  his  answer  admitted  swearing  the 
affidavit,  and  entered  into  an  explanation,  shewing  that  in  conse- 
quence of  some  investigations  his  solicitors  had  made  on  his 
behalf,  for  the  purpose  of  the  defence  of  his  title  since  the  dis- 
missal of  that  action,  he  had  been  informed  by  them  that  the 

(1)  20  Ch.  D.  484;  8  App.  Gas.  217;  23  Cli.  D.  387;  9  App.  Cas.  81. 
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C.  A.  information  on  which  the  former  affidavit  had  been  based  was 
1884  erroneous,  and  that  in  consequence  statements  made  in  that  affi*- 
j^^i^     davit  were  contrary  to  fact. 

'ennedy  also  stated  that  he  had  asserted  to  the  Plaintiff  and  other 

  claimants,  and  to  their  solicitors,  that  he  was  entitled,  and  believed 

himself  to  be  entitled  as  devisee,  of  Ann  Duncan,  and  craved 
leave  to  refer  to  a  certain  letter  set  out  in  a  paper  Book  A,  referred 
to  by  the  interrogatories.  i 

The  21st  interrogatory  was  identical  in  substance  with  inter- 
rogatory 31  in  the  cross-action  of  Kennedy  v.  Lyell  (1),  and  the 
preliminary  declaration  demanded  by  it,  and  the  first  five  sub- 
sections therein  referred  to,  are  not  repeated. 

By  sub-sect.  6  the  Defendant  was  asked  whether  Macfarlane 
Wylie  had  not  reported  to  him,  and  when,  that  Ann  Duncan  was 
the  last  lawful  descendant  of  her  great  grandparents,  and  each  of 
them,  and  whether  the  executors  of  Ann  Duncan,  and  also  the 
Court  of  Session  in  1871  and  1872,  had  not  caused  advertise- 
ments to  be  issued  for  heirs  to  her  on  the  father's  side,  and  that 
no  persons  alleging  could  prove  such  relationship. 

Sub-sects.  7,  8,  9,  and  10  were  all  inquiries  as  to  the  steps  in 
the  pedigree  of  the  Cunningham  family  from  Ann  Duncan  (nee 
Cunningham),  the  paternal  grandmother  of  Ann  Duncan,  the 
intestate,  down  to  the  coparceners  whose  interests  the  Plaintiff 
had  purchased. 

Sub-sect.  11  was  an  inquiry  directed  to  prove  that  the  co- 
parceners were  at  the  death  of  Ann  Duncan,  the  intestate,  the 
co-heiresses  of  George  Cunningham,  the  father  of  the  said  Ann 
Duncan,  the  intestate's  grandmother,  and  if  not,  it  required  the 
Defendant  to  say  what  descendants  of  George  Cunningham  were 
at  that  time  his  heirs,  and  their  names  and  addresses,  and  their 
degree  of  relationship  to  him. 

Sub-sect.  12  asked  whether  the  Defendant  did  not  file,  on  or 
about  the  1st  of  June,  1880,  two  affidavits,  one  by  Alexander 
Moncrieff,  and  the  other  by  Daniel  Peterson,  in  the  Plaintiff's  lat© 
action,  and  as  to  the  identity  of  the  persons  mentioned  in  the 
affidavit  with  the  persons  referred  to  in  the  7th,  8th,  and  9th  sub" 
sections  of  the  21st  interrogatory. 

(1)  23  Ch.  D.  387,  at  pp.  389  et  seq. 
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V. 

Kennedy. 


In  answer  to  the  21st  interrogatory,  the  Defendant,  by  par.  25,  c.  A. 
craved  leave  to  refer  to  his  former  answer  in  this  action,  and  i884 
stated  that  he  had  from  time  to  time  under  threats  of  and  in 
anticipation  and  contemplation  of  immediate  litigation  on  the  part 
of  persons  claiming  to  be  heirs  of  Ann  Duncan,  caused  searches 
and  inquiries  to  be  made  by  his  solicitors  and  agents  employed 
by  them  for  defending  his  title  to  the  property,  and  for  no  other 
parpose,  and  that  except  as  aforesaid,  and  for  the  purposes  afore- 
said, he  had  never  made,  or  caused  to  be  made,  any  search  or 
inquiry  such  as  those  mentioned  in  the  21st  interrogatory,  or 
touching  the  matters  referred  to  therein,  or  any  of  them.  He 
admitted  that  his  solicitors  did,  under  the  circumstances,  and  for 
the  purposes  aforesaid,  employ  Macfarlane  Wylie,  but  denied  that 
he  had  reported  that  the  male  paternal  line  of  Ann  Duncan 
became  extinct  by  her  death ;  but  that,  on  the  contrary,  he  w'as 
informed  by  his  solicitors,  and  believed,  that  M.  Wylie  asserted 
his  belief  that  there  were  now  alive  persons  related  to  her  in  that 
line. 

By  par.  26,  in  further  answer  to  interrogatory  21,  he  admitted 
that  Ann  Duncan  (the  intestate),  died  at  Balchystie  on  the  5th 
of  J^ovember,  1867,  a  spinster,  that  she  was  the  daughter  of 
one  David  Duncan,  and  proceeded,  "  except  as  aforesaid  I  have 
no  personal  knowledge  of  any  of  the  matters  inquired  after  by 
the  21st  interrogatory,  and  the  only  information  and  belief  that 
I  have  received  or  have  respecting  any  of  such  matters  has  been 
derived  from,  and  is  founded  upon,  information  of  a  confidential 
nature  procured  by  my  solicitors  or  agents  for  the  purpose  of  my 
■defence  against  the  aforesaid  claims,  and  in  defence  of  my  title, 
and  for  the  purpose  of  enabling  them  and  counsel  to  advise  me, 
and  conduct  my  defence  against  the  aforesaid  claims."  He  also 
objected  to  answer  certain  parts  of  the  21st  interrogatory  on  the 
ground  that  the  matters  inquired  after  related  exclusively  to  his 
own  case,  but  this  objection  need  not,  having  regard  to  the  judg- 
ment, be  referred  to  in  more  detail. 

By  the  27th  paragraph  the  Defendant,  in  answer  to  the  12th  sub- 
section of  interrogatory  21,  entered  into  a  very  long  explanation, 
correcting  certain  misstatements  in  the  affidavits  of  Moncrieff  and 
Feterson  referred  to  in  that  sub-section,  and  at  the  end  admitted 
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C.  A.      that  "  under  the  circumstances  and  for  the  purposes  aforesaid  her 
1884       did,  in  the  Plaintiff's  first  action  against  him,  file  the  affidavit 
Ltell     mentioned  in  that  sub-section,  and  that,  subject  to  such  explana- 
[EmEDY    ^^^^      aforesaid,  and  to  the  submission  thereinafter  contained 

  the  persons  respectively  mentioned  in  the  said  affidavits  were  the 

same  as  the  persons  of  the  corresponding  names  in  the  7 th,  8th,. 
and  9th  sub-sections  of  the  said  interrogatory.  For  the  reasons 
hereinbefore  stated  I  do  not  admit  that  any  of  such  persons  were 
related  in  blood  to  any  others  of  them." 

Par.  28  was  as  follows :  "  All  the  answers  and  admissions  herein- 
before made  are  made  subject  and  without  prejudice  to  my  right 
to  object  to  the  same  being  used  against  me  on  the  trial  of  this- 
action  on  the  ground  that  the  matters  stated  or  admitted  are 
irrelevant,  or  immaterial,  or  inadmissible  in  evidence  against  me,, 
having  regard  to  the  nature  of  the  issues  to  be  tried,  and  the 
pleadings  in  this  action." 

Par.  29  was  as  follows :  "  In  answer  to  each  of  the  said  inter- 
rogatories I  crave  leave  to  refer  to  my  former  answer  and  to  the 
answers  therein  and  herein  contained  to  the  other  interrogatories."' 
The  Defendant  by  his  further  affidavit  of  documents  filed  on 
the  3rd  of  July,  1883  (par.  1),  expressed  his  willingness,  not- 
withstanding his  objections  contained  in  his  former  affidavit,  to- 
produce  a  large  mass  of  the  documents  specified  in  that  former 
affidavit,  which  he  scheduled  to  the  present  affidavit ;  (par.  2),  ob- 
jected to  produce  others  of  the  documents  specified  in  the  former 
affidavits,  and  not  specified  in  the  schedule  to  this  affidavit,  on. 
the  grounds  thereinafter  stated;  (par.  4),  objected  to  produce  cer- 
tain documents  mentioned  in  his  former  affidavit  on  the  ground 
that  they  consisted  of  (inter  alia)  (5.)  Copies  of  entries  in  regis- 
ters and  public  records,  and  of  other  original  documents  whick 
were  not,  and  had  never  been,  in  his  possession,  custody,  or 
control.  (7.)  Photographs  of  tombstones  and  houses  ....  on  the 
ground  that  all  the  said  documents  were  made,  prepared  or  pro- 
cured by  his  solicitors,  or  by  their  clerks,  or  confidential  agents^, 
instructed  or  employed  by  them  for  the  purpose  of  defending  him 
from  the  claims  of  persons  who  have  commenced  legal  proceed- 
ings against  him  for  the  recovery  of  the  hereditaments  in  ques- 
tion in  this  action,  and  were  made  and  procured  solely  for  that 
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purpose,  and  on  the  further  ground  that,  having  regard  to  this      C.  A. 
action,  and  to  the  actions  of  Cameron  y.  Kennedy,  Hughes  v.  1884 
Kennedy,  Buchan  v.  Kennedy,  and  Lyell  v.  Kennedy,  the  Plaintiff  Ltell 
was  not  entitled  to  production  or  inspection  thereof.  Kenned^ 

In  par.  5  he  stated  that  the  three  first  named  actions  were  — 
brought  against  him  by  persons  claiming  to  be  heirs-at-law  of 
Ann  Duncan,  the  fourth  named  action  being  brought  by  the 
present  Plaintiff  claiming,  as  in  this  action,  to  be  the  assignee  of 
her  heir-at-law ;  that  for  the  purposes  of  his  defence  in  each  case 
he  had  through  his  solicitors  to  obtain  the  assistance  of  counsel, 
and  for  that  purpose  to  make  searches  and  inquiries,  and  obtain 
copies  of  entries  in  registers,  public  records,  and  other  original 
documents,  not  in  his  possession,  and  that  his  solicitors  employed 
confidential  clerks,  and  confidential  agents,  and  his  solicitors  and 
their  clerks  and  agents  in  the  course  of  such  employment  and  for 
the  purposes  aforesaid,  made  and  obtained  the  copies,  and  pro- 
cured the  photographs. 

In  the  schedule  were  contained  a  large  number  of  documents, 
letters,  &c.,  and  certified  copies  of  certain  deeds  of  settlement;, 
and  other  title  deeds. 

The  Plaintiff  desired  to  shew  that  the  claim  of  privilege  made 
by  the  Defendant  contained  in  par.  26  of  his  answer  could  not 
be  true,  and  that  the  Defendant  must  have,  or  be  taken  to 
have,  obtained  information  with  reference  to  the  several  points 
inquired  after  by  the  21st  interrogatory,  and  for  that  he  referred 
to  {inter  alia). 

(1.)  An  admission  by  the  Defendant  in  his  answer,  par.  7, 
"That  the  executors  of  Ann  Duncan,  or  Messrs.  Drummond 
&  Nicholson  on  their  behalf,  advertised  for  heirs  to  the  said  here- 
ditaments, and  that  he  might  have  been  at  the  time  aware  that 
"they  were  doing  so,  although  he  did  not  instruct  or  request  them 
so  to  do,  or  concur  in  any  way,  and  he  also  admitted  that  they 
from  time  to  time  made  statements  to  him  as  to  the  various 
claims  made  by  parties  claiming  to  be  the  heir  of  Ann  Duncan, 
and  that  his  present  solicitors  in  and  by  such  of  the  letters  as 
relate  thereto,  did  advise  the  said  Drummond  as  to  the  succession 
applicable  to  the  hereditaments." 

(2.)  An  admission  (par.  8),  that  he  was  pursuer  in  certain 
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C.  A.      proceedings  in  the  Court  of  Session  in  Scotland,  in  the  year  1871, 

1884       that  in  the  pleadings  in  those  proceedings  (and  which  were  con- 

j^^j^     tained  in  a  book  referred  to  as  C  in  the  interrogatories  and  made 

part  of  the  interroo^atories)  he  had  stated  that  he  was  unable  to 
Kennedy.    ^  ,  . 
  ascertain  who  was  Miss  Duncaris  heir  in  heritage. 

(3.)  A  letter  scheduled  to  the  affidavit  of  documents,  from 
which  it  appeared  that  a  document  shewing  the  genealogical 
pedigree  of  the  Buchan  family,  which  had  been  sent  to  him  by  an 
agent  of  his,  in  or  about  1872,  shewing,  as  the  Plaintiff  contended, 
that  he  had  information  on  the  questions  or  some  of  the  ques- 
tions asked  by  interrogatory  21  long  anterior  to  this  action, 
Y/hich  was  brought  in  1881,  independently  of  what  he  obtained 
from  his  solicitor  for  the  purposes  of  this  action. 

(4)  Certain  correspondence  contained  in  a  paper  book,  marked 
A,  also  referred  to  in  his  interrogatories,  and  which  correspon- 
dence was  admitted  by  the  Defendant  "for  the  purposes  of  this 
action,  and  without  prejudice  to  my  right  at  the  trial  thereof, 
and  otherwise  to  object  to  the  admissibility  of  the  same  as 
evidence  in  this  action,  on  the  ground  that  the  same  are  not 
relevant,  or  material,  or  otherwise  admissible  in  evidence,  and 
subject  to  all  other  just  exceptions,"  and  particularly  to  the 
following  letters : — 

{a)  A  letter  dated  the  7th  of  February,  1868,  from  Drummond  & 
Nicholson  to  the  Defendant :  "  None  of  the  next  of  kin  of  Miss 
Duncan  on  the  father's  side  have  yet  cast  up.  There  are  plenty 
on  the  mother  or  Buchan  side.  The  former  only  succeed  by  our 
law,  but  we  believe  that  by  your  law  the  latter  succeed  equally 
with  the  next  of  kin  on  the  other  side." 

(b)  February  12, 1868.  From  same  to  same.  "  Please  inform 
Mr.  Earle  that  Miss  Duncan's  grandfather  had  three  brothers  and  a 
sister,  two  of  the  brothers  being  older  and  one  younger  than  him- 
self. We  do  not  know  where  the  sister  stood.  That  grandfather's 
descendants  are  now  extinct  by  the  death  of  Miss  Dwncan,  but 
there  are  descendants  of  the  three  brothers  and  sister,  some  one 
of  whom  will  succeed  to  the  English  estate  failing  heirs  on  the 
father  s  {Duncan's)  side." 

(c)  March  22, 1871.  From  same  to  same — in  answer  to  a  letter 
of  the  Defendant  to  a  Dr.  Todd,  asking  him  with  reference  to  the 
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claimants,  which  had  been  forwarded  to  them.    "  Dr.  Todd  has      0.  A. 
sent  us   your   letter.    There  are  numerous  claimants  on  the  1884 
Dimcan  side,  who,  if  they  establish  their  claim,  will  comd  in  for  lyell 
the  property  in  Manchester  as  well  as  the  personal  property  under 

your  charge.    Some  of  them  claiming  to  descend  from  Matthew   

Buncan,  a  brother  of  Miss  Duncan's  great  grandfather,  Geo.  Duncan, 
of  Waltree  parish,  of  Bhynd,  Perthshire,  have  raised  an  action  in 
the  Court  of  Session,  for  division  of  the  personal  property  in  the 
hunds  of  Miss  Duncan's  executors   There  are  other  claim- 

ants on  the  same  side,  who  claim  to  be  descended  from  the  said 
Geo.  Duncan.'' 

(d)  April  16,  1872,  from  the  Defendant  to  a  Mr.  Buchan,  one 
of  the  claimants  in  the  maternal  line :  "  Mr.  Nicholson  and  I  are 
at  law  respecting  the  right  to  administer  Miss  Duncan's  personal 
estate,  and  how  the  matter  will  end  I  don't  know.  I  am  acting 
for  the  heir-at-law,  whoever  he  may  be.  Now,  without  giving  an 
opinion  as  to  your  chance  of  succeeding,  for  you  appear  to  be 
forty-fourth  in  descent  from  Miss  Duncan  according  to  the  law 
of  succession,  it  is  possible  that,  failing  heirs  in  the  paternal 
branch  of  Miss  Duncan's  family,  you  may  succeed.  I  have  written 
to  Scotland  to  make  minute  inquiries  as  to  the  chance  of  those 
persons  succeeding,"  &c. 

MacClymont,  and  Wallace,  for  the  Appellant : — 

The  Defendant's  answer  to  interrogatories  is  insufficient,  and 
should  be  struck  out  as  embarrassing  and  impertinent,  on  the 
grounds, — that  he  has  so  constructed  his  answer  that  no  single 
admission  can  be  used  against  him ;  that  an  involved  statement 
is  introduced  into  par.  27  having  no  connection  with  the  ad- 
mission at  the  end  of  that  paragraph,  and  which  admission  is 
^again  so  qualified  as  to  be  useless  for  the  Plaintiff,  and  that  plain 
questions  of  fact  asked  in  pars.  10  and  18  are  unanswered; 
and,  further,  that  pars.  28  and  29  should  be  expunged.  We 
further  contend  that  the  claim  for  protection  under  which  he 
rshelters  himself  from  giving  any  answer  to  interrogatory  21  is 
falsified  by  statements  in  the  answer  itself,  and  from  documents 
referred  to  in  it  and  also  scheduled  to  the  affidavit  of  documents, 
and  that  the  answer  and  affidavit  of  documents  form  substan- 
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0.  A.      tially  one  document  now,  as  under  the  old  practice  they  used 
1884      to  be  in  fact,  so  that  the  documents  scheduled  to  the  affidavit 
Ltell     must  be  treated  as  incorporated  in  the  answer  ;  and  that  as  a 
Kennedy    ^^^^^      protection  in  the  affidavit  of  documents  may  be  falsi- 
—      fied  upon  a  case  of  suspicion  derived  from  statements  in  the 
affidavit  itself,  or  documents  referred  to  therein,  or  in  the  plead- 
ings, or  from  inferences  deducible  by  the  Court,  the  same  principle 
must  apply  to  an  answer.   The  Defendant  is  bound  to  make  him- 
self aware  of  the  contents  of  documents  which  he  swears  to  be 
relevant,  of  title-deeds  in  his  possession,  and  of  affidavits  filed 
and  used  by  him  in  former  actions.    The  privilege  is  not  pro- 
perly claimed,  as  it  is  consistent  with  the  claim  that  the  agents- 
mentioned  by  the  Defendant  were  his  own  agents  and  not  those 
of  his  solicitor.    Moreover  the  Defendant,  by  consenting  to 
produce  certain  documents  for  which  he  has  claimed  privilege,, 
must  be  taken  to  have  waived  his  right.    In  reference  to  the 
production  of  the  items  5  and  7  in  par.  4  of  the  affidavit  of 
documents,  we  contend  that  public  records  and  registers  are 
jpuhlici  juris,  and  that  copies  of  and  extracts  from  unprivileged 
documents  cannot  be  privileged  and  must  be  produced,  and  that 
the  photographs  of  tombstones  and  houses  cannot  be  brought 
within  the  principle  that  gives  protection  to  the  product  of  the 
solicitor's  mind.    Wigram  on  Discovery  (1);  Athyns  v.  Wright  (2)  • 
Marsh  v.  Sihlald  (3) ;  Evans  v.  Bichard  (4) ;  Eardman  v.  El- 
;  lames  (5)  ;   TJnsworth  v.  Woodcock  (6) ;  Brown  v.  Thornton  (7)  ; 

Noel  V.  Noel  (8)  ;  Wright  v.  Pitt  (9)  ;  Saull  v.  Browne  (10)  ; 
Jones  V.  Monte  Video  Gas  Company  (11)  ;  Attorney-General  v. 
Emerson  (12)  ;  Taylor  v.  Bundell  (13)  ;  Saunders  v.  Jones  (14)  ; 
Eade  v.  Jacobs  (15)  ;  Flight  v.  BoUnson  (16)  ;  Compagnie  Finan- 
ciere  et  Commerciale  du  Pacifique  v.  Peruvian  Guano  Company  (17)  ;, 
Attorney-General  v.  Corporation  of  London  (18)  ;  Manhy  v.  Be^ 

(1)  2nd  Ed.  p.  199,  pi.  285.  (10)  Law  Rep.  17  Eq.  402. 

(2)  14  Ves.  211.  (11)  5  Q.  B.  D.  556. 

(3)  2  V.  &  B.  375.  (12)  10  Q.  B.  D.  191. 

(4)  1  Swans.  7.  (13)  Cr.  &  Ph.  104.  ^ 

(5)  2  My.  &  K.  732.  (14)  7  Ch.  D.  435. 

(6)  3  Madd.  432.  (15)  3  Ex.  D.  335. 

(7)  1  My.  &  Cr.  243.  (16)  8  Beav.  22. 

(8)  1.  D.  J.  &.  S.  468.  (17)  11  Q.  B.  D.  55. 

(9)  Law  Rep.  3  Ch.  809.  (18)  2  Mac.  &  G.  247. 
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wicke  (1)  ;  Tipping  v.  Clarke  (2)  ;  Kennedy  v.  Lyell  (3)  ;  Nolan 
Y.  Shannon  (4)  ;  Attorney- General  v.  Burgesses  of  East  Betford  (5); 
Fleet  V.  Perrins  (6)  ;  Balguy  y.  Broadhurst  (7)  ;  Lewis  v. 
Pennington  (8) ;  i^orcZ  v.  Tennant  (9) ;  Nicholl  v.  J"o?zes  (10)  ; 
^L^rr  on  Discovery  (11) ;  Walsham  v.  Stainton  (12) ;  Churton  v. 
Frewen  (13) ;  Wright  v.  Vernon  (14)  ;  Felkin  v.  Xor6Z  Herbert  (15) ; 
Friend  v.  London,  Chatham,  and  Dover  Bailway  Company  (16) ; 
Fenner  v.  London  and  South-Eastern  Bailway  Company  (17)  ;  Pavitt 
V.  North  Metropolitan  Tramways  Company  (18) ;  Orr  v.  Diaper  (19)  ; 
Hunnings  v.  Williamson  (20)  :  Bustros  v.  (21) ;  Westing- 

house  V.  Midland  Bailway  Company  (22)  ;  ^m72-  v.  Batcliff  (23)  ; 
Westminster  Brymho  Coal  and  CoJce  Company  v.  Clayton  (24)  ; 
Lazarus  v.  Mozley  (25) ;  Bumhold  v.  Forteath  (26).] 

Horton  Smith,  Q.C.,  0.  iy.  OZare,  and  Jos.  Tanner,  for  the 
Defendant : — 

The  interrogatories  have  been  sufficiently  answered;  the 
pars.  28  and  29  have  been  introduced  merely  for  the  Defendant's 
protection,  in  consequence  of  the  frequent  repetition  of  the 
Plaintiff's  interrogatories.  The  only  jurisdiction  now  possessed 
by  the  Court  in  questions  of  answers  and  discovery  is  under 
Ord.  XXXI.,  rules  10  and  11,  the  old  rules  of  Equity  being  no 
longer  in  force,  and  the  Court  cannot  travel  beyond  the  four 
corners  of  the  answer,  the  only  question  for  the  Court  to  consider 
being  whether  the  answer  is  sufficient — it  cannot  enter  into  a 
question  of  its  truth  or  falsity.  There  was  a  distinction  under 
the  old  practice  between  affidavits  of  documents  and  answers,  no 
limit  being  put  to  the  number  of  affidavits  by  sect.  18  of  15  tfc  16 


C.  A. 

1884 
Lybll 

V. 

KEyNEi)Y> 


(1)  8  D.  M.  &  G.  470. 

(2)  2  Hare,  383. 

(3)  23  Ch.  D.  387. 

(4)  1  MoUoy,  168. 

(5)  2  My.  &  K.  35. 

(6)  Law  Kep.  3  Q.  B.  536. 

(7)  1  Sim.  (N.S.)  111. 

(8)  29  L.  J.  (Ch.)  670. 

(9)  32  Beav,  162. 

(10)  2H.  &M.  588. 

(11)  Pages  122,  123. 

(12)  2  11.  &  M.  1. 

(13)  2  l)r.  &  Sin.  390. 


(14)  22  L.  J.  (Ch.)  447 ;  1  Drew.  344. 

(15)  30  L.  J.  (Ch.)  798. 

(16)  2  Ex.  D.  437.' 

(17)  Law  Kep.  7  Q.  B.  7(57. 

(18)  48  L.  T.  (N.S.)  730. 

(19)  4  Ch.  D.  92. 

(20)  10  Q.  B.  1).  459. 

(21)  1  Q.  B.  1).  423. 

(22)  48  L.  T.  (N.S.)  462. 

(23)  3  L.  T.  (N.S.)  363. 

(24)  9  L.  T.  (N.S.)  534. 

(25)  5  Jur.  (N.S.)  1119. 
(20)  3  K.  .S:  J.  41. 
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C.  A.      Yict.  c.  86;  and  the  present  answer  to  interrogatory  21  is  fuller 
1884.      than  the  answer  to  the  corresponding  interrogatory  31  in  the 
Ltell     cross-action  of  Kennedy  v.  Lyell  (1),  which  the  House  of  Lords  held 
Kennedy    sufficient  having  before  it  all  the  letters  now  relied  on  by  the 

  Plaintiff.    All  the  information  sought  to  be  protected  has  been 

supplied  by  the  Defendant's  solicitors  or  their  agents,  with  a  view 
to  litigation  in  prospect  or  pending,  and  the  whole  of  interro- 
gatory 21  is  an  attempt  to  pry  into  the  information  supplied  by 
the  Defendant's  solicitor.  On  the  question  of  items  5  and  7  we 
contend  that  the  discretion  exercised  by  the  solicitor,  or  by  the 
agent  employed  by  him,  in  the  choice  of  a  series  of  extracts 
and  copies,  records  and  registers,  and  the  omission  of  others, 
prevents  it  being  a  mere  servile  copying  of  public  documents, 
which  would  not  be  privileged,  but  that  it  represents  the  work  of 
the  solicitor's  mind,  and  might  be  a  means  of  shewing  to  the 
Plaintiff  the  idea  entertained  by  him  of  his  client's  case  :  Parker 
V.  Wells  (2) ;  Bolckow,  Vauglian,  &  Co.  v.  Fisher  (3) ;  Dalrymple 
V.  Leslie  (4) ;  Manby  v.  Bewicke  (5) ;  Newall  v.  Telegraph  Con- 
struction Company  (6) ;  Southwarh  and  Vauxhall  Water  Company 
V.  Quick  (7) ;  Bullock  v.  Corry  (8) ;  Wheeler  v.  Le  Marchant  (9) 
Penruddock  v.  Hammond  (10) ;  Earl  of  Glengall  v.  Frazer  (11) 
Wood  V.  Morewood  (12) ;  Manser  v.  Dix  (13) ;  The  Palermo  (14) 
Nordon  v.  Befries  (15)  ;  Kennedy  v.  Lyell  (16). 

MacClymont,  in  reply. 

Judgment  was  delivered  on  the  8th  of  April,  1884. 

Cotton,  L.J. : — 

This  was  an  appeal  by  the  Plaintiff  against  two  orders  of  Yice- 
Chancellor  Bacon,  one  of  them,  the  order  referring  to  the 
answer  to  interrogatories,  or  affidavit  filed  in  answer  to  interro- 

(1)  9  App.  Gas.  81.  (9)  17  Ch.  D.  675. 

(2)  18  Ch.  D.  477.  (10)  11  Beav.  59. 

(3)  10  Q.  B.  D.  161.  (11)  2  Hare,  99. 

(4)  8  Q.  B.  D.  5.  (12)  5  Jur.  389. 

(5)  8  D.  M.  &  G.  470.  (18)  1  K.  &  J.  451. 

(6)  Law  Kep.  2  Eq.  756.  (14)  9  P.  D.  6. 

(7)  3  Q.  B.  D.  315.  (15)  8  Q.  B.  D.  508. 

(8)  Ibid.  856.  (16)  23  Ch.  D.  387;  9  App.  Cas.  81. 
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gatories,  which  I  call  the  answer,  and  the  other  to  the  produc-  C.  A. 

tion  of  documents.  I  will  take  the  first  order  in  the  first  instance.  1884 

Before  the  Vice-Chancellor  the  Plaintiff  complained  that  certain  lyell 

interrogatories  were  not  answered;  and  thereupon,  not  by  the  g-^jj^^'j^j^Y 

decision  of  the  Yice-Chancellor,  but  by  the  concession  of  the   

'  /  ^    ^  Cotton,  L.J. 

Defendant,  to  whom  the  interrogatories  were  administered,  a   

further  answer  was  agreed  to  be  given  to  several  of  those  interro- 
gatories which  were  said  not  to  have  been  sufficiently  answered, 
and  the  only  interrogatories  which  we  have  to  consider  now  are 
the  10th,  18th,  and  21st. 

The  Plaintiff  is  a  man  who  claims  by  purchase  from  one  whom 
he  alleges  to  be  the  heir-at-law  of  Ann  Duncan,  who  died  intestate, 
and  the  Defendant  Kennedy  is  a  person  who  was  trusted  by  her 
in  her  lifetime  with  the  management  of  her  estates  ;  and  he  has 
since  her  death  continued,  and  now  is,  in  possession  of  the  estates. 
The  time  during  which  he  has  so  been  in  possession  is  sufficient 
to  bar  the  claim  of  the  Plaintiff,  even  if  he  is  the  assignee  of 
the  heir-at-law,  subject  to  this— that  the  Plaintiff  suggests  that 
there  are  circumstances  which  prevent  time  being  a  bar  in  this 
case;  and  the  House  of  Lords  has  laid  down  (though  without 
determining  anything  further,  or  whether,  even  on  his  own  shew- 
ing, he  can  avoid  the  bar  of  time)  that  the  proper  course  as 
regards  the  questions  put  by  the  interrogatories  in  this  action  is 
this — to  deal  with  them  as  if  the  alleged  bar  of  time  were  the 
issue  to  be  tried  at  the  hearing,  and  if  any  of  the  questions  are 
relevant  to  that  issue  to  require  those  questions  to  be  answered. 
I  mention  that  to  shew  what  the  position  of  the  parties  is. 

Now,  before  coming  to  deal  with  the  particular  interrogatories, 
we  should,  I  think,  deal  with  two  points  which  have  been  raised 
by  Mr.  MacClymont. 

He  contended  that  a  further  answer  ought  to  be  required  from 
^  the  Defendant,  not  on  the  ground  that  the  interrogatories  have 
not  been  sufficiently  answered,  but  on  the  ground  that  the  answers 
were  embarrassing  and  impertinent,  and  that  the  Defendant  ought 
to  be  required  to  make  a  further  answer,  either  by  striking  out 
those  passages  of  which  he  complains,  or,  at  any  rate,  by  making  a 
further  affidavit.  Now  I  give  no  opinion  how  far,  on  such  an  appli- 
cation as  this,  the  Court  would,  if  the  answers  were  impertinent 
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and  embarrassing,  require  a  further  affidavit  or  answer  to  be 
sworn,  and  in  my  opinion  the  frame  of  the  answers  here  does  not 
render  it  necessary  that  we  should  decide  that  question. 

There  are  three  paragraphs  in  the  answer  on  which  the  Plaintiff 
chiefly  relied  in  support  of  his  contention  that  the  answer  is 
embarrassing  and  impertinent,  and  I  will  deal  with  them  in  their 
order.  The  first  in  order  was  the  27th,  and  he  particularly 
referred,  not  only  to  the  great  bulk  of  that  paragraph,  but  also 
to  the  particular  paragraphs  at  the  end  of  it.  Dropping  for  the 
present  the  point  as  to  the  great  bulk  of  it,  I  will  first  refer  to 
the  concluding  paragraphs.  The  Plaintiff  had  asked  whether  a 
certain  affidavit  had  not  been  filed  on  behalf  of  the  Defendant  in 
certain  proceedings  which  had  been  taken  in  a  former  action 
brought  by  the  Plaintiff ;  and  the  Defendant,  in  the  27th  para- 
graph of  his  answer,  admits  in  substance  that  he  did  file  the 
affidavits,  but  he  gives  an  explanation  why  the  statements  in  it 
should  not  be  taken  as  prima  facie  evidence  against  him,  and 
that  is  complained  of  as  embarrassing  and  as  preventing  the 
Plaintiff  in  this  action  from  reading  that  admission.  But,  although 
I  think  that  the  Defendant  might,  and  ought,  to  have  stated  his 
reasons  for  not  being  bound  by  that  affidavit  more  shortly, 
and  in  a  better  form,  he  was  perfectly  justified  in  shewing  that, 
from  circumstances  which  have  come  to  his  knowledge  since  that 
affidavit  was  filed,  he  has  discovered  that  what  was  there  relied 
on  was  inaccurate,  and  that  that  was  in  consequence  of  the  course 
taken  by  the  Plaintiff.  But  although  he  has  done  it  undoubtedly 
at  somewhat  unnecessary  length,  and  possibly  in  somewhat  an 
offensive  manner,  that,  in  my  opinion,  is  not  sufficient  to  justify 
the  Court  in  ordering  the  Defendant  to  make  a  further  affidavit. 

Then  we  come  to  the  end  of  the  paragraph  ;  and  here  there  is 
an  admission  of  his  filing  the  affidavits;  and  he  says  that, 

subject  to  such  explanation  as  aforesaid,  and  to  the  submission 
hereinafter  contained,  the  persons  respectively  mentioned  in  the 
said  affidavits  are  the  same  as  the  persons  of  the  corresponding 
names  in  the  7th,  8th,  and  9th  sub-sections  of  the  same  (21) 
interrogatory.  For  the  reasons  hereinbefore  stated,  I  do  not 
admit  that  any  of  such  persons  were  related  in  blood  to  any 
others  of  them."    That  is  somewhat  involved,  and  I  must  say  I 
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do  not  quite  understand  what  "  the  submission  hereinafter  con-  C.  A. 

tained"  is;  but,  in  my  opinion,  although  it  is  involved,  and  1884 

possibly  not  as  clear  as  it  might  have  been,  it  is  not  such  an  Lyell 

embarrassment  as  would  justify  the  Court  in  requiring  another  ^enned^ 

affidavit  to  be  filed.    V\^hat  he  means,  I  think,  is  this  :  "1  admit  ,  — ; 

'  '  Cotton,  L., 

the  persons  named  are  the  same  as  the  persons  who  are  referred   

to  in  the  affidavit  and  in  the  sub-sections  of  a  particular  interro- 
gatory ;  but  I  do  not  admit  their  relationship  as  they  are  referred 
to  in  the  interrogatory,  as  being  the  brothers  and  sisters  of  a 
person  mentioned  in  the  pedigree ;"  and,  in  my  opinion,  this  is 
not  a  case  in  which  the  Defendant  should  be  required  to  swear 
this  affidavit  without  those  paragraphs. 

Then  we  come  to  the  28th  and  29th  paragraphs  of  the  answer. 
Now  if  the  answers  in  those  paragraphs  were  such  as  to  enable 
the  Defendant  if  he  made  any  admission  in  the  answer  to  require 
the  Plaintiff  to  read  every  paragraph  of  the  answer,  it  would  be 
a  highly  improper  course  for  the  Defendant  to  adopt  such  a  form 
of  answering.  But  I  do  not  so  read  them.  V7hen  a  man  is  re- 
quired to  answer  interrogatories  he  may  on  a  question  of  sufficiency 
refer  to  the  whole  of  his  affidavit  in  answer,  and  is  not  confined 
simply  to  those  passages  which  purport  to  deal  with  a  parti- 
cular interrogatory,  and  that  is,  I  am  inclined  to  think,  what 
the  pleader  does  here.  But  the  Plaintiff  cannot  be  embarrassed 
by  this  mode  of  answering,  because  under  the  new  Kules  he  can 
read  one  passage  without  referring  to  the  whole  even  of  the 
same  paragraph,  and  I  think  no  Judge  would  allow  a  defendant 
where  he  had  made  an  admission  to  read  with  it  a  passage  which 
was  not  connected  in  sense  or  substance  with  that  admission 
even  if  he  had  put  in  a  statement  submitting  that  he  was  entitled 
to  do  so,  and  claiming  to  do  so.  Of  course,  when  an  admission 
is  read,  everything  ought  to  be  read  which  is  fairly  connected 
^with  that  admission;  but  I  think  it  would  be  wrong  for  the 
Defendant,  and  he  would  not  be  allowed,  to  try  to  bring  in 
matter  which  was  not  in  any  way  connected  witli  the  matter 
admitted.  These  paragraphs,  therefore,  especially  having  regard 
to  the  new  Kules,  would  not  impede  or  embarrass  the  Plaintifi*, 
and  I  do  not  consider  that  on  the  true  reading  of  them  such  was 
the  object  and  intention. 


16 


CHANCEKY  DIVISION.  [VOL.  XXVII. 


Cotton,  L.J. 


C.  A.         Now  we  come  to  the  interrogatories  which  are  said  not  to  have 
1884       been  sufficiently  answered,  and  upon  that  point  a  great  deal  was 
Lyell     said  as  to  how  far  the  old  practice  differed  from  the  new.  In 
Kennedy  ^^J^        substitution,  as  we  know,  of  an  "  and "  for  an 

"  or,"  or  of  "  or  "  for  "  and,"  was  held  to  make  the  answer  insuf- 
ficient, and  to  justify  the  Court  in  requiring  a  further  answer  to 
be  put  in — but  that  is  a  thing  of  the  past — and  now  it  is  the 
substance  and  not  the  form  of  the  answer  or  the  precise  dotting 
of  i's  and  crossing  of  t's,  to  which  the  Court  must  look.   The  first 
interrogatory  said  not  to  be  answered  is  No.  10,  which  refers  to 
certain  rates.    [His  Lordship  read  the  interrogatory.]   Of  course 
those  are  books  which  are  not  in  the  possession  of  the  Defendant, 
but  he  has  in  his  possession  certain  receipts  for  the  rates  which 
have  been  paid  by  him  since  the  death  of  the  intestate.    It  is 
admitted  that  he  paid  the  rates;  and  in  the  cross-action  of 
Kennedy  v.  Lyell  (1) — an  action  for  penalties — where  substantially 
the  same  question  arose,  the  then  plaintiff  being  interrogated  by 
the  defendant,  upon  his  undertaking  to  produce  all  the  receipts 
for  rates  and  taxes  which  were  in  his  possession,  the  Court  did 
not  require  a  further  answer,  or  any  answer  at  all.    There  has 
been  no  answer  put  in  here  to  the  first  part  of  the  interrogatory, 
but,  subject  to  what  I  am  going  to  refer  to,  I  think  if  the  De- 
fendant produces  those  receipts,  as  he  offers  to  do,  though  not 
possibly  in  such  a  way  as  would  have  rendered  it  unnecessary  for 
the  Appellant  to  come  to  the  Court,  no  further  answer  should  be 
required.    But  the  Defendant  has  not  answered  this  :  "  Whether 
you  have  ever,  and  when  first,  caused  them,  or  any  of  them,  to  be 
entered  in  your  own  name."    I  say  he  has  not  answered,  because 
he  has  answered  it  in  such  a  way  that  we  cannot  tell  what  he 
wished  to  state  and  what  to  deny,  and  he  has  not  stated  at  all 
whether  he  caused  them  to  be  entered  in  his  own  name.    I  give 
no  opinion  as  to  how  far  an  answer  to  that  question  will  assist 
the  Plaintiff  in  any  way,  but  it  is  a  plain  question,  and  I  think 
it  ought  to  be  answered.    It  may  be  relevant  for  the  purpose 
for  which  the  Plaintiff's  counsel  intended  to  put  it,  and,  I  think, 
in  accordance  with  the  ruling  of  the  House  of  Lords,  that  the 
Defendant  ought  to  put  in  a  further  answer  to  tha  question 

(1)  23  Ch.  D.  387. 
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•contained  in  the  concluding  paragraph  of  interrogatory  10  which 
I  have  read.  But  on  his  undertaking  to  produce  all  receipts  for 
rates  which  are  in  his  possession,  there  will  be  no  further  answer 
to  that  interrogatory,  except  to  the  last  paragraph. 

Then  we  come  to  interrogatory  18.  "  Did  you  not  swear  an 
affidavit  in  an  action  brought  by  the  Plaintiff  against  you  in  this 
honourable  Court  on  or  about  the  31st  of  May,  1880  ?"  That,  I 
think,  was  answered,  but  at  any  rate,  whether  it  was  or  not,  I 
think  it  is  not  necessary  that  any  further  answer  should  be  put 
an  to  that.  When  I  say  "  answered,"  I  mean  answered  substan- 
tially. [His  Lordship  then  read  the  rest  of  interrogatory  18, 
beginning  with  the  words  "  Declare  whether,"  down  to  the  end.] 

That  is  not  answered  really,  but  what  the  Defendant  says  is 
this  :  "  I  have,  both  to  the  Plaintiff  and  to  other  persons  " — [His 
Lordship  read  down  to  the  end  of  par.  22  of  the  answer.] 

Now  I  am  not  very  sanguine  that  a  more  precise  answer-  to 
this  question  will  be  of  the  slightest  use  to  the  Plaintiff,  because 
the  letter  which  is  referred  to  did  suggest  that  the  Defendant 
was  entitled  as  devisee  at  an  early  date,  but  I  cannot  say  that  it 
may  not  be  important.  It  is  a  plain  question  which  may  be 
easily  answered,  and  therefore,  I  think,  with  regard  to  this  latter 
part  of  interrogatory  18,  beginning  with  the  words  "  Declare 
whether,  on  any  and  what  occasions,"  to  the  end,  the  Defendant 
must  put  in  a  further  answer  to  shew  when  he  first  made  this 
claim,  though  it  appears  that  he  did  so  in  fact  in  May,  1871. 

That  disposes  of  two  out  of  the  three  interrogatories,  but  now 
I  come  to  a  matter  which  has  been  very  much  argued  on  this 
appeal  and  on  a  previous  appeal,  which  went  to  the  House  of 
Lords,  and  that  is  the  answer  to  interrogatory  21 — 31  in  the 
former  interrogatories.  That  interrogatory  asks  about  steps  and 
persons  in  the  pedigree  of  the  heir-at-law  through  whom  the 
present  claimant  claims,  and,  with  the  exception  of  one  question 
about  Ann  Bunean^  the  intestate,  the  Defendant  in  substance 
declines  to  answer  that  interrogatory  on  the  ground  of  privilege. 

The  first  question  to  consider  is  this :  is  the  ground  of  protec- 
tion as  claimed  good  in  law  ?    Subject  to  one  point  which  I 
must  mention  wo  are  relieved  from  difficulty  on  this  question  by 
a  previous  decision  of  the  House  of  Lords  on  practically  the  same 
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interrogatory,  in  the  suit  of  Kennedt/  v.  Lt/ell  (1),  where  Kennedy 
was  suing  Lyell  for  penalties  under  the  Act  of  Bracery.  It  was 
for  Lyell  to  shew  in  that  action  that  his  title  to  the  property  was 
no  pretence  of  title^  and  he  asked  substantially  the  same  question,, 
in  order  to  obtain  an  admission  of  his  title  on  the  same  footing 
as  in  this  action ;  and  the  House  of  Lords,  affirming  the  decision 
of  this  Court,  held  that  the  protection  which  was  claimed  by 
Kennedy  in  that  action  was  good,  on  the  ground  that  the  questions 
asked  were  prying  into  the  advice  given  or  the  views  taken  by 
the  legal  advisers  of  Kennedy  with  reference  to  the  result  of' 
inquiries  as  to  the  pedigree  and  family  of  Miss  Duncan.  And 
this  applies  just  in  the  same  way  here,  because,  although  it  is- 
asked,  apparently  as  a  fact,  "  Did  not  she  die,"  and  "  Who  was- 
the  heir,"  and  so  on,  yet  really  those  are  not  simple  facts,  but. 
they  are  the  results  or  deductions  drawn  by  the  legal  advisers, 
employed  for  the  purpose  from  the  facts  relating  to  the  pedigree- 
which  came  to  their  knowledge,  and  subject  to  one  point,  the- 
protection  is,  in  my  opinion,  sufficiently  claimed  in  law.  That ' 
point  is  this,  that  in  par.  26  of  the  answer  (the  answers  being  in 
pars.  25  and  26)  what  the  Defendant  says  is  this :  "  Except  as 
aforesaid,  I  have  no  personal  knowledge  of  any  of  the  matters 
inquired  after  in  the  21st  interrogatory,"— [His  Lordship  read 
down  to  the  words  "  for  the  purpose  of  my  defence  against  the- 
aforesaid  claims."]  Now  the  only  privilege  which  can  be  claimed,, 
and  such  as  here  the  Defendant  desires  to  claim,  is  what  is  called 
"  professional  privilege,"  that  is  to  say,  that  if  a  man  does  not 
employ  a  solicitor  he  cannot  protect  that  which,  if  he  had  em- 
ployed a  solicitor,  would  be  protected  ;  the  reason  for  this  privi- 
lege being,  as  has  frequently  been  stated,  that  the  English  law^ 
being  technical,  the  greatest  facilities  ought  to  be  afforded  to- 
every  one  who  is  involved  in  litigation  to  consult  a  solicitor  and 
to  receive  from  his  solicitor  communications  which  shall  be  privi- 
leged, and  to  enable  the  legal  adviser  of  the  party  employing- 
him  to  make  a  sufficient  investigation,  and  so  obtain  the  fullest, 
means  of  ascertaining  what  advice  he  shall  give  as  to  the  course- 
to  be  adopted,  without  affording  the  opportunity  to  an  oppo- 
nent of  prying  into  those  communications,  those  searches,  those 

(1)  9  App.  Cas.  81. 
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responses,  which  are  according  to  English  law  all  of  a  confidential 
character.  But  then  this  privilege  is  confined  to  that  which  is 
communicated  to  or  by  that  man  by  or  to  the  solicitors  or  their 
agents,  or  any  persons  who  can  be  treated  properly  as  agents  of 
the  solicitors.  We  have  therefore  thought  it  right,  in  order  to 
prevent  an  evasion  of  what  is  the  proper  view  of  the  law  by  the 
use  of  that  word  "agents,"  to  require  that  the  Defendant  shall 
put  in  a  further  affidavit  stating  whether  the  agents  mentioned 
were  his  agents,  or  whether  they  were  the  agents  of  the  solicitors 
and  persons  so  employed  by  the  solicitor  as  to  be  his  agents, 
including  such  agents  as  every  solicitor's  clerk  may  be  said  to 
be,  who  would  all  be  entitled  to  the  protection  given  to  solicitors. 
Subject,  then,  to  that  alteration,  we  think  that  the  protection 
claimed  is  in  law  good.  But  the  Plaintiff  contends  that  assum- 
ing that  the  privilege  is  properly  claimed  in  law,  it  is  not  true 
in  fact,  and  therefore  cannot  be  relied  upon.  The  general  rule 
is  undoubtedly  this,  that  in  all  questions  of  discovery  where  you 
have  the  oath  of  the  party  claiming  discovery  challenging  the 
oath  of  the  party  giving  discovery,  the  oath  of  the  latter  is  for 
this  purpose  conclusive.  But  what  was  said  here  was  this,  that 
the  practice  ought  to  be  the  same  as  regards  these  answers  to 
interrogatories  as  it  is  with  reference  to  an  affidavit  of  docu- 
ments, and  the  Plaintiff's  counsel  referred  to  the  practice  which 
prevails  as  regards  requiring  the  party  who  is  asked  to  produce 
documents,  to  put  in  a  further  answer  or  affidavit  of  documents 
under  certain  circumstances.  Now,  first  of  all,  we  must  see  how 
we  have  arrived  at  this  practice  of  requiring  an  affidavit  of 
documents,  and  what  it  is.  In  former  days  it  was  always  part  of 
the  answer,  that  is  to  say,  the  defendant  was  iiaterrogated  as  to 
certain  documents  and  he  put  in  an  answer,  but  first,  by  the  Act 
of  1852,  which  I  need  not  refer  to  more  fully,  and  then  under 
the  Judicature  Act  and  Orders,  the  practice  is  now  different,  and 
now  the  affidavit  as  to  documents,  instead  of  being  part  of  the 
answer  to  interrogatories,  assuming  there  to  be  an  answer,  is  a 
separate  affidavit. 

That  is  under  Order  xxxi.,  rule  11  (1).    I  am  referring  to  the 
Orders  of  1875.    [His  Lordship  read  tlie  rule.]    With  regard  to. 
(I)  Ilules  of  1888,  Ord.  xxxr.,  r.  14. 
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0;  A.      these  affidavits  of  documents  the  question  arose  really  under  the 
1884       new  practice,  and  it  was  held  that  the  party  making  the  affidavit 
Lyell      could  not  be  cross-examined,  the  party  requiring  it  could  not  file 
"  ^     affidavits  to  shew  that  it  was  false,  and  it  was  held  to  be  conclu- 
cottoTL  J    sive.    But  if  from  any  documents  produced,  or  any  statements  in 

  the  pleadings,  it  appears  that  the  party  making  the  affidavit  has 

in  his  possession  documents  other  than  those  which  are  men- 
tioned in  his  affidavit,  the  Court  requires  him  to  make  a  further 
affidavit.  The  production  was  only  ordered  of  those  documents 
which  he  admitted  to  be  in  his  possession.  If  there  was  a 
probable  ground  for  supposing  that  he  had  more,  then  he  was 
required  to  make  a  further  affidavit,  but  that  proceeded  upon  the 
footing  that  the  oath  of  the  deponent  was  conclusive  as  against 
the  party  requiring  the  production.  But  as  the  Court  was  not 
restricted  to  requiring  the  deponent  to  make  one  affidavit  only, 
it  might  require  him  to  make  another  at  any  time  if  there  was 
reasonable  probability  of  there  being  other  documents  not  men- 
tioned in  his  former  affidavit.  In  the  first  case,  I  think,  on  the 
point,  or  the  principal  case,  of  Noel  v.  Noel  (1)  Lord  Justice 
Turner  put  it  on  the  ground,  that  there  might  be  more  than  one 
affidavit,  and  then  if  there  was  a  reasonable  ground  for  suspicion 
that  the  deponent  had  more  documents  in  his  possession  he 
might  be  ordered  to  make  another  affidavit.  What  Lord  Justice 
Turner  says  (2)  in  that  case  is  this  :  "  I  do  not  see  anything  in 
the  18th  section  of  the  Act  (1852)  to  preclude  the  Court  from 
requiring  more  than  one  affidavit  as  to  documents.  If  after  an 
affidavit  has  been  made  the  Court  sees  anything  to  raise  a 
reasonable  suspicion  that  the  defendant  has  in  his  possession 
other  documents  relating  to  the  matters  in  question,  I  think  it 
may  require  him  to  make  a  further  affidavit;"  that  was  the 
ground — was  there  reasonable  suspicion  ?  if  there  is  that  reason- 
able suspicion  a  further  affidavit  will  be  required.  But  do 
answers  to  interrogatories  stand  on  the  same  footing?  Now  that 
depends  on  Order  xxxi.,  rules  9  and  10  (3).  I  will  read  both 
through  ;  the  first  is  not  so  very  material.  Eule  9  is  this :  "  No 
exceptions  shall  be  taken  to  any  affidavit  in  answer.'^  That  was 

(1)  1  D.  J.  &  S.  468.  (2)  1  D.  J.  &  S.  472. 

(3)  Eules  of  1883,  Ord.  xxxi.,  rr.  10,  11. 
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simply  getting  rid  of  the  old  practice,  "  but  the  sufficiency  or      C.  A. 
otherwise  of  any  such  affidavit  objected  to  as  insufficient  shall  be  1884 
determined  by  the  Court  or  Judge  on  motion  or  summons."  i^yell 
Then  Kule  10  is,  "  If  any  person  interrogated  omits  to  answer,  or  j^j^-^^r^^^^r 
answers  insufficiently,  the  party  interrogating  may  apply  to  the     ,  — 

Court  or  a  Judge  for  an  order  requiring  him  to  answer,  or  to   

answer  further,  as  the  case  may  be."  Then  an  order  may  be  made 
requiring  him  to  answer  by  affidavit  or  viva  voce.  So  that  with 
regard  to  an  answer  to  interrogatories,  what  the  Court  has  to 
consider  is  this  simply,  whether  the  answer  is  insufficient,  not  to 
go  into  the  question  of  the  truthfulness  of  the  answer,  but  to  see 
whether  it  is  insufficient  or  not,  and  if  it  is  insufficient,  then  only 
can  it  require  a  further  answer.  I  certainly  will  not  lay  down, 
that  if  protection  is  claimed,  and  it  appears  from  the  answer 
itself,  or  from  that  which  is  made  part  of  the  answer,  that  the 
facts  cannot  be  such  as  to  justify  the  claim  for  protection,  or  if, 
from  the  very  nature  of  the  thing  as  regards  which  protection  is 
claimed,  that  protection  cannot  properly  be  claimed,  the  Court 
is  unable  to  say  that  is  not  protected  and  cannot  require  a 
further  answer  to  be  given.  But  then  it  must  not  be  mere  sus- 
picion ;  that  is  quite  sufficient  with  regard  to  documents.  But 
in  the  case  of  an  answer  to  interrogatories  the  Court  must  be 
satisfied — clearly  satisfied — either  from  admissions  or  from  other 
documents,  that  the  oath  of  the  defendant  by  which  he  claims 
his  protection  cannot  be  really  available  for  the  purpose  for 
which  he  puts  it  forward.  What  we  have  here,  notwithstanding 
the  numerous  documents  which  were  relied  upon  and  brought 
before  us,  amounts  only  to  matter  of  suspicion.  It  might  all  be 
explained  if  the  Defendant  were  here  at  liberty  to  make  an 
affidavit,  and,  as  he  practically  did  on  this  appeal,  to  explain  the 
circumstances  he  relied  upon.  In  my  opinion  where  there  is  a 
case  of  mere  suspicion  the  Court  is  not  justified  in  disregarding 
the  oath  of  the  defendant,  by  which  he  claims  that  wliich  is  in 
law  a  sufficient  protection,  and  compel  liim  to  do — what  ?  Not 
to  put  in  a  further  claim  for  protection,  but  to  put  in  a  further 
answer  to  those  interrogatories  which  he  has  declined  to  answer 
on  grounds  which,  if  true,  are  a  sufficient  protection  to  liim  from 
being  required  to  answer.    If  lie  malces  a  further  affidavit  as  to 
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documents,  he  may  do  it  in  exactly  the  same  terms,  and  then  the 
Court  will  do  no  more  ;  but  what  we  are  asked  to  do  is  to  hold 
that  an  answer  must  be  given  to  those  questions  which  he  seeks 
to  protect  himself  from  answering  upon  his  oath.  In  my  opinion, 
before  we  can  so  do,  we  must  be  positively  satisfied  either  that, 
from  the  nature  of  the  subject-matter  for  which  he  seeks  that 
protection,  the  claim  cannot  be  true,  or  that  the  claim  is  entirely 
falsified  by  the  documents  referred  to.  I  do  not  intend  to  go 
into  the  question  how  far  in  the  present  practice  reference  can  be 
made  to  anything  which  is  in  the  possession  of  the  Defendant, 
not  referred  to  in  his  answer  but  scheduled  to  his  affidavit  of 
documents ;  because  although  there  are  some  things  in  the  docu- 
ments scheduled  which  are  stronger  than  anything  in  the  answer, 
yet  they  all  raise  the  same  sort  of  case  of  suspicion,  which  we 
can  see  might  well  be  explained. 

We  must  look  at  what  the  questions  are  here.  The  first 
interrogatory,  21,  is  this :  "  Declare  whether  you  have  not  caused 
certain  searches  and  inquiries  to  be  made  as  to  the  several 
matters  in  the  following  sub-sections  respectively  inquired  for, 
or  some  and  which  of  them,  and  whether  and  where  and  how 
and  from  whom  you  have  received  any  and  what  information 
touching  all  or  some  and  which  of  the  matters  hereinafter  in- 
quired for,  and  whether  you  believe  such  information  to  be  true 
in  any  and  what  respect."  I  must  pause  there  for  a  moment  to 
say  that  I  never  saw  such  an  interrogatory  before  in  the  course 
of  my  experience.  What  is  the  answer  ?  As  I  have  said,  it  is 
sufficient  in  law,  and  I  will  not  read  it  therefore  in  detail.  It  is 
in  substance  this,  that  the  only  searches  and  inquiries  he  has 
made  have  been  made  by  his  professional  advisers  for  the  purpose 
of  defending  his  estate  against  the  claims  of  the  Plaintiff  and 
others  who  are  also  attacking  this  estate,  which  was  derelict,  (or 
at  least  nobody  could  establish  a  title  to  it),  and  of  which  the 
Defendant  has  possession.  That  answer  must  be  read  reasonably. 
It  is  not  that  he  never  made  any  inquiries  about  this  estate  or 
about  the  heirship  to  it,  but  that  he  never  made  any  inquiries 
with  reference  to  the  particular  questions  asked,  although  if  read 
strictly  the  answer  may  go  perhaps  a  little  furthel'.  The  in- 
formation he  acquired  was  information  as  regards  those  particulars 
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only,  and  which  information  he  seeks  to  protect.  One  must  re- 
member here  that  the  Plaintiff  is  claiming  through  the  paternal 
line  of  the  intestate,  and  that  there  is  another  claimant,  Mr. 
Buchan,  who  claims  through  the  maternal  line,  and  a  great  deal 
•of  the  Defendant's  inquiries  might  have  been  made  about  Mr. 
Buchan  s  pedigree,  which  would  not  throw  any  light  on  the  claim 
<of  the  present  man,  claiming  through  the  great-grandfather  of  the 
intestate.  I  mention  that  for  this  reason,  that  one  of  the  letters 
which  were  justly,  I  think,  relied  on,  was  written  by  Mr.  Kennedy 
to  Mr.  Buchan,  who  claimed  through  the  maternal  line  of  the 
intestate,  in  which  he  says  that  "  he  is  making  minute  inquiries," 
and  that  he  does  not  think  Mr.  Buchan  has  much  chance.  The 
statement  that  "  he  is  making  minute  inquiries  "  about  the  heirs 
might  raise  a  suggestion  that  he  had  found  out  something  about 
the  pedigree  in  support  of  the  facts  upon  which  the  Appellant 
insists ;  but,  as  I  have  said,  we  must  not  have  mere  suspicion  in 
order  to  enable  us  to  set  aside  the  protection  claimed  against  the 
interrogatory,  we  must  have  proof  which  is  satisfactory  to  our 
minds  that  the  claim  cannot  be  true.  I  have  mentioned  Buchan 
as  a  claimant.  There  were  pleadings  in  the  action  in  the  Court 
of  Session  in  Scotland  upon  which  Mr.  MacChjmont  relied ;  and 
the  Defendant  here  had  instituted  proceedings  there  as  pursuer, 
stating  that  he  did  not  know  who  the  heir-at-law  was.  He  may 
not  have  made  those  inquiries — it  does  not  at  all  follow  that  he 
•did.  A  man  who  says  he  has  no  knowledge  who  the  heir  is  might 
■so  instruct  his  solicitor  or  counsel,  but  it  does  not  follow  that  he 
has  made  such  inquiries  as  to  falsify  the  protection  claimed,  and 
shew  that  he  could  not  possibly,  consistently  with  truth,  make 
that  claim.  In  my  opinion  there  is  no  case  made  here  for  falsi- 
fying the  protection  claimed  so  as  to  enable  the  Plaintiff  to  say 
that  the  claim  to  protection  is  not  true. 

There  was  another  point  which  was  very  much  urged,  but  my 
^opinion  upon  this  point  renders  it  unnecessary  to  deal  with  it, 
that  is,  how  far  the  Defendant  is  protected  from  answering  the 
•questions  on  the  ground  that  it  was  part  of  his  own  case.  That  I 
need  not  now  deal  with.  Before  I  leave  this  part  of  the  appeal, 
however,  I  must  deal  with  one  suggestion  of  Mr.  MacCJijmont,  that 
if  we  hold  the  answer  to  be  in  any  way  insufficient 
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simply  to  make  a  declaration  to  that  effect,  leaving  him  to  take 
such  steps  as  he  might  be  advised.  I  suppose  he  would  for  that 
purpose  rely  on  one  of  the  Orders  in  order  to  take  it  pro  confesso,, 
or  to  have  a  judgment  in  default  of  answering.  In  my  opinion 
that  would  not  be  the  proper  course  to  take.  The  Court  has. 
power,  no  doubt,  if  it  sees  that  a  defendant  is  refusing  to  give 
discovery,  to  say  the  parties  ought  to  be  left  to  take  such  steps  as^ 
may  be  suggested;  but  here,  although  we  do  hold  that  in  some 
particulars  there  ought  to  be  a  further  answer,  that,  in  my  opinion, 
is  not  the  proper  view  to  be  taken  of  this  answer,  and  that  the^ 
only  true  course  is  this :  to  assume  that  the  Defendant  will  ask 
for  further  time,  to  give  him  that  further  time,  and  to  require 
him  10  put  in  a  further  answer  to  those  interrogatories  which  have^ 
not  been  sufficiently  answered  at  present. 

That  disposes  of  the  question  of  the  answer  to  the  interroga- 
tories. 

Then  we  come  to  the  appeal  against  the  second  order,  which, 
is  the  one  as  to  production  of  documents — and  there  the  Defen- 
dant has  claimed  protection  for  certain  documents.  The  only 
class  of  documents  as  to  which  any  question  was  raised,  subject  to 
what  I  shall  mention,  were  those  numbered  5  and  7  in  para- 
graph 4  of  his  affidavit.  There  was  this  contention  raised,  which 
I  have  not  forgotten :  that  the  Defendant  had  waived  his  privi° 
lege,  and  therefore  could  not  claim  it  at  all.  That,  in  my  opinion, 
was  entirely  fallacious.  He  had  done  this,  he  had  said,  "  Whether 
I  am  entitled  to  protect  them  or  not  I  will  produce  certain  of  the 
documents  for  which  I  had  previously  claimed  privilege — I  will 
waive  that,  and  I  will  produce  them,"  but  that  did  not  prevent 
him  relying  on  such  protection  with  regard  to  others  which  he 
did  noi  like  to  produce.  It  is  not  like  the  case  of  a  man  who 
gives  part  of  a  conversation  and  then  claims  protection  for  the 
remainder,  and  we  think  there  is  no  ground  for  the  contention 
that  there  has  been  here  waiver  of  privilege.  The  documents 
numbered  5  are  these,  "  Copies  of  entries  in  registers  and  public 
records,  and  of  other  original  documents;"  then  "photographs 
of  tombstones  and  houses,"  and  then  he  claims  protection  for 
those,  and  states^  "  that  all  the  said  documents  were  made,  pre- 
pared, and  procured  " — [His  Lordship  read  the  rest  of  paragraph  4 
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down  to  the  words  "  solely  for  that  purpose."]  Now  I  think  it 
was  almost  conceded  that  the  case  was  a  new  one  upon  this  point, 
but  certain  authorities  were  relied  upon  by  Mr.  MacClymont  in 
argument,  which  he  says  establish  that  he  is  entitled  to  production 
of  those  documents.  W right  v.  Vernon  (1)  was  one  of  those  cases 
which  was  most  commented  and  relied  upon ;  but  there  the  docu- 
ments in  question  were  documents  which  had  not  been  procured  by 
professional  advisers,  but  apparently,  as  far  as  the  answer  claimed 
any  protection  for  them,  they  had  been  obtained  by  the  defen- 
dant himself  (2),  and  therefore  there  is  a  complete  difference 
between  that  case  and  this.  So  in  Storey  v.  Lord  Lennox  (3)  the 
same  distinction  is  to  be  found,  and  here,  I  think,  I  may  refer  to 
a  passage  in  Yice-Chancellor  Kinder sley's  judgment  in  Wright  v, 
Vernon  (4) :  "  Lord  Lennox,  who  was  the  party  interested  in  the 
policy,  and  claiming  payment,  had  had  personal  communications 
with  various  individuals,  for  the  purpose  of  obtaining  from  them 
information  relating  to  the  insurers ;  that  was  information  obtained 
from  strangers,  and  for  the  purpose  of  the  contest ;  yet  he  was 
obliged  to  produce  the  documents."  He  quotes  that  as  explain- 
ing the  principle  on  which  he  is  deciding,  and  it  explains  both 
cases ;  that  is  that  when  a  man  will  act  for  himself,  and  will  not 
do  that  which  is  the  very  ground  of  privilege,  viz.,  act  by  a 
solicitor,  whatever  he  learns,  when  the  proper  interrogatories  are 
put  to  him  he  must  produce  or  disclose  it.  Balguy  v.  Broad- 
hurst  (5)  was  another  case  which  was  referred  to,  but  that  was 
decided  merely  on  the  ground  that  the  privilege  was  not  pro- 
perly claimed  because  the  claim  was  put  in  informal  language, 
that  "  some  of  the  documents  had  been  procured  by  his  solicitor 
since  the  institution  of  the'  suit,  and  for  the  purpose  of  his  defence 
to  it ;  and  the  same  were,  as  he  was  advised  and  insisted,  con- 
fidential communications." 

What  ought  we  to  do  here?  Here  is  a  litigation  about 
pedigree  and  the  heirship  to  a  lady  who  died  many  years  ago ; 
and  it  is  sworn  by  the  Defendant  tliat  for  the  purpose  of  defend- 
ing himself  against  various  claimants  he  has  made  inquiries,  and 
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(1)  1  Drew.  344. 

(2)  This  appears  more  clearly  from 
the  report  in  22  L.  J.  (Cli.)  447. 


(a)  1  My.  &  Cr.  525. 

(4)  1  Drew.  351. 

(5)  1  Sim.  (N.S.)  111. 
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that  lie  has  obtained  every  one  of  those  documents  for  the  purpose 
of  protecting  himself,  and  that  he  has  got  them,  not  himself 
personally,  but  that  his  solicitors  have  got  them,  for  the  purpose 
of  his  defence,  for  the  purpose  of  instructing  his  counsel,  and  for 
the  purpose  of  conducting  this  litigation  on  his  behalf.  Now  no 
case  has  been  quoted  where  documents  obtained  under  such 
circumstances  have  been  ordered  to  be  produced.  In  my  opinion 
it  is  contrary  to  the  principle  on  which  the  Court  acts  with 
regard  to  protection  on  the  ground  of  professional  privilege  that 
we  should  make  an  order  for  their  production  ;  they  were  obtained 
for  the  purpose  of  his  defence,  and  it  would  be  to  deprive  a 
solicitor  of  the  means  afforded  for  enabling  him  to  fully  investigate 
a  case  for  the  purpose  of  instructing  counsel  if  we  required 
documents,  although  perhaps  puhliei  juris  in  themselves,  to  be 
produced,  because  the  very  fact  of  the  solicitor  having  got  copies 
of  certain  burial  certificates  and  other  records,  and  having  made 
copies  of  the  inscriptions  on  certain  tombstones,  and  obtained 
photographs  of  certain  houses,  might  shew  what  his  view  was  as 
to  the  case  of  his  client  as  regards  the  claim  made  against  him. 
There  is  no  case,  as  I  have  said  before,  which  is  exactly  in  point, 
but  Walsham  v.  Stainton  (1),  though  different  in  its  circumstances, 
somewhat  illustrates  the  principle  to  which  I  am  referring, 
because  there,  when  that  case  came  before  Yice-Chancellor  Wood, 
he  protected  the  records  and  extracts  from  books  which  had  been 
made  by  an  accountant  for  the  defendants,  who  had  collected 
together  a  number  of  entries,  because  the  extracts,  when  put 
together,  shewed  the  view  which  he  and  the  solicitor  of  the 
defendants  took  of  the  particular  fraud  which  they  were  there 
investigating,  and  the  Judge  considered  that  to  order  the  defen- 
dants to  produce  them  would  be  not  only  giving  production  to 
the  parties  who  were  asking  for  production,  but  giving  them  a 
clue  to  the  advice  which  had  been  given  by  the  solicitor,  and 
giving  them  the  benefit  of  the  professional  opinion  which  had 
been  formed  by  the  solicitor  and  those  who  had  acted  in  a  pro- 
fessional capacity  for  the  defendant. 

In  my  opinion,  therefore,  in  this  case,  without  saying  what 
ought  to  be  done  if  there  were  any  different  case  made  before  the 

(1)  2  H.  &  M.  1. 
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Court  with  regard  to  documents  like  these,  it  would  not  be  in      C.  A, 
accordance  with  the  rules  which  have  guided  this  Court  in  1884 
deciding  what  is  professional  privilege  in  regard  to  the  pro-  Lyell 
duction  of  documents,  to  order  their  production.    And  I  think  e^^nnejjy 
that  the  Vice-Chancellor  was  right  in  declining  to  order  any  of   ^  — ^ 

these  documents  to  be  produced.   

As  regards  the  question  of  costs,  I  must  say  that  I  do  not  look 
with  any  favour  upon  these  interrogatories.  I  think  they  are 
oppressive,  and  I  think  a  great  many  of  them  cannot  produce  any 
xesult  to  the  party  filing  them.  Nor  do  I  like  the  way  in  which 
the  answer  is  framed ;  it  is  not  open  and  straightforward,  which 
is  always  the  best  policy  in  defending  any  case.  I  therefore  do 
not  look  with  favour  upon  the  conduct  of  either  of  the  parties  as 
Tegards  the  question  we  have  here  to  decide,  nor  am  I  very  well 
satisfied  in  my  own  mind  that  although  we  have  ordered  further 
■discovery  to  be  given,  that  is  really  and  substantially  what  the 
Plaintiff  wants.  In  my  opinion,  therefore,  the  proper  order  will 
be  to  give  no  costs  of  the  appeal. 

Bov^EN,  L.J. : — 

I  agree  substantially  and  almost  absolutely  with  everything 
that  has  fallen  from  the  Lord  Justice,  and  I  shall  not,  therefore, 
travel  over  the  whole  of  the  ground  he  has  covered,  but  confine 
myself  to  making  a  few  remarks  upon  the  points  of  law.  I  will 
first  say  I  do  not  think  I  have  often  seen  an  affidavit  in  answer 
to  interrogatories  which  pleases  one  less  than  the  affidavit  which 
has  been  put  in  here  on  the  part  of  the  Defendant.  I  will  not 
rsay  it  seems  to  me  uncandid,  because  I  am  not  prepared  to  offer 
;any  opinion  as  to  its  truthfulness  or  untruthfulness — but  I  think 
there  has  been  an  attempt  to  embarrass,  and  if  that  were  an 
attempt  which  could  have  succeeded,  I  think  ^\e  should  have 
ordered  a  further  answer  on  points  where  a  further  answer  will  not 
^  now  be  required.  I  will  take  as  an  illustration  paragraph  27  of 
the  answer  as  to  whether  the  Defendant  had  caused  affidavits  to 
be  filed  in  another  suit.  Now  giving  the  Defendant  the  benefit 
of  tlie  view  that  lie  was  pcrliaps  justified  there  in  merely  copying 
his  answer  as  to  filing  the  allidavits,  and  adding  that  he  had 
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SO  sworn  under  some  misapprehension,  and  giving  him  the  full 
benefit  of  that  explanation3  as  the  learned  Lord  J ustice  has  done,, 
I  still  think  it  is  embarrassing.  I  think  myself  when  an  answer 
is  couched  in  a  form  which  makes  it  embarrassing,  that  is  to  say, 
which  prevents  the  person  who  asks  for  it  from  using  it  without 
having  thrust  upon  him  irrelevant  matter  as  part  of  it,  that  the 
answer  is  insufficient,  and  that  the  proper  course  to  pursue  is  to 
ask  that  a  further  answer  shall  be  made  ;  and  on  this  ground,  that 
even  if  it  may  be  dealt  with  in  another  way,  as  by  having  the 
whole  of  the  affidavit  taken  off  the  file,  that  would  be  a  cumbrous 
and  expensive  mode  of  curing  the  evil.  I  think  an  answer  is  not 
sufficient  which  is  so  involved  and  so  insufficient  in  the  particular 
statement  as  not  to  be  capable  of  being  used.  In  my  opinion  that 
is  very  well  covered  by  authority  on  the  Common  Law  side  in  a 
ease  which  has  been  followed  as  good  law  ever  since,  that  is  the 
case  of  Peyton  v.  Harting  (1),  which  lays  down  that  answers  to 
interrogatories  may  be  insufficient  within  the  meaning  of  the 
Common  Law  Procedure  Act,  sect.  54,  if  impertinent  or  otherwise 
objectionable  in  their  matter  under  the  circumstances.  The 
Master  of  the  Eolls,  then  Brett,  J.,  says  there  (2) :  "  There  must 
be  some  matter  of  supererogation  which  would  make  an  answer 
insufficient.  Whether  in  any  particular  case  there  is  such  matter 
as  to  render  the  answer  insufficient,  which,  without  it,  would  be  suffi- 
cient, is  a  question  for^the  discretion  of  the  Judge  at  Chambers." 
And  Mr.  Justice  Keating  says  in  the  same  case  (3), "  If  the  Judge 
is  satisfied  that  the  answers  contain  matter  which  is  improper  or 
impertinent,  as  destroying  the  effect  of  the  answers  or  introducing 
irrelevant  topics,  all  which  is  matter  for  his  discretion,  he  has 
jurisdiction,"  i.e.,  to  require  a  further  answer. 

And  in  this  case  I  should  have  thought  that  a  further  answer 
ought  to  be  made,  but  for  one  consideration,  which  seems  to  me 
to  be  conclusive.  What  is  the  object  of  interrogatories  ?  Why 
it  is,  of  course,  to  get  discovery  of  matter  which  can  be  used  for 
the  purpose  for  which  the  statute  intended  it  to  be  used.  If, 
indeed,  the  Defendant  had  framed  his  answers  in  such  a  way  as 

(1)  Law  Eep.  9  C.  P.  9.  (2)  Law  Kep.  9  C.  P.  11. 

(3)  Law  Kep.  9  C.  P.  10. 
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to  prevent  the  Plaintiff  from  using  them  at  the  trial,  I  should      C.  A. 
say  he  must  answer  further;  but  he  cannot  do  that  now  how-  1884 
ever  much  he  may  desire  it,  because  by  Order  xxxi.,  rule  24,  lyell 
"  Any  party  may  at  the  trial  .  .  .  use  in  evidence  any  one  or  j^^j^^^ej^y 
more  of  the  answers,  or  any  part  of  an  answer  of  the  opposite  party 
to  interrogatories  without  putting  in  the  others  or  the  whole  of 
such  answer."    Accordingly  the  Judge  at  the  trial  will  know 
perfectly  well  how  to  deal  with  this  if  there  is  any  unfairness  with 
regard  to  using  the  residue  of  the  answer  which  the  Defendant 
has  sought  to  put  upon  the  Plaintiff,  and  he  will  only  allow  such 
parts  of  the  answer  to  be  used  as  contain  a  direct  answer  to  the 
interrogatories.    I  pass  over  what  the  Lord  Justice  has  said  as  to 
the  other  interrogatories  to  which  we  have  directed  an  answer  to 
be  made.    I  agree  that  there  ought  to  be  an  answer  in  each  of 
those  cases ;  they  are  small  matters,  but  still  in  those  respects 
there  has  been  a  failure  to  answer. 

And  now  I  come  to  the  question  which  has  taken  up  so  much 
time,  that  is  to  say,  the  claim  of  privilege  which  has  been  set  up 
by  the  Defendant.  I  agree  that  he  must  make  a  further  answer 
as  to  the  allegation  that  the  information  has  been  procured  by 
"  his  solicitors  or  agents."  That  will  not  do,  though  I  think  that 
might  have  been  a  slip,  and  might  have  been  so  considered  if  it 
had  not  been  for  the  general  tenor  of  the  other  answers.  But 
as  to  the  rest,  it  seems  to  me,  if  his  allegations  are  true,  his  claim 
to  privilege  will  be  covered  by  the  decision  in  the  House  of  Lords, 
and  it  will  be  good,  because  he  will  then  have  stated  upon  oath  facts 
upon  which  he  ought  to  box  excused.  But,  says  Mr.  MacClymont, 
for  the  Plaintiff,  "  Although  he  has  insisted  upon  oath  on  facts 
upon  which,  if  true,  he  ought  to  be  excused,  I  can  shew  there  is  a 
cloud  of  suspicion  about  the  statement  on  oath  which  ought  to 
induce  the  Court  to  order  a  further  affidavit  to  be  made  upon 
the  point."  The  learned  Lord  Justice  Cotton  has  expressed  most 
happily  and  lucidly,  if  he  will  forgive  my  saying  so  in  his  pre- 
sence, the  law  upon  this  subject.  I  pass  by  the  question  of  the 
affidavit  of  documents,  and  the  law  upon  that  subject,  because 
we  are  now  dealing  witli  the  answer  to  interrogatories,  and  that 
depends  on  rules  10  and  11  of  Order  xxxi.   What  ought  to  be  held 
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C.  A.  to  displace  the  statement  on  oath,  upon  which,  if  true,  privilege  is 
1884  claimed  ?  It  ought  not  to  be  open  to  the  opposite  party  to  raise 
Ltell  a  controversy  which,  if  unsupported,  the  Court  has  no  means  of 
Kennedy  deciding.  It  may  be  that  the  admission  may  be  so  clear,  either 
upon  the  answer  of  the  defendant  himself,  or  upon  the  other  facts- 
of  the  case,  that  the  Court  can  arrive  at  the  conclusion  that  it  is- 
a  misstatement  either  made  deliberately  or  jper  incuriam,  but  in 
laying  down  the  line  of  definition  or  demarcation,  which  should 
teach  us  to  what  we  may  look  in  particular  cases,  and  to  what  we 
may  not,  I  think  the  true  canon  to  be  always  borne  in  mind,  is- 
this :  that  you  are  appealing  to  the  oath  or  conscience  of  the 
other  side,  and  that  you  cease  to  appeal  to  his  oath  the  moment 
you  begin  to  contest  his  accuracy.  Therefore,  nothing  ought  to 
make  us  order  a  further  answer  on  the  ground  that  it  is  insuffi- 
cient, except  something  which  is  very  clear  indeed.  Now  be- 
lt observed  that  it  is  impossible  this  answer  can  be  so  workeci 
as  to  cause  injustice.  There  is  an  ample  means  of  obtaining 
further  information  by  an  application  for  discovery.  If  the- 
Plaintiff  can  satisfy  the  Judge  in  Chambers  that  there  is  reason 
for  thinking  that  his  adversary  has  answered  hastily  or  loosely^ 
or  untruthfully,  he  can  interrogate  him  specifically  over  and  over 
again  by  getting  leave  to  put  further  interrogatories  ;  and  that  i& 
the  course  which  ought  to  have  been  pursued  in  this  case.  In- 
stead of  our  time  having  been  occupied  by  hearing  the  learned 
argument  of  Mr.  MaeClymont  as  to  the  way  in  which  we  should 
deal  with  this  answer,  and  whether  it  should  be  treated  as  insuffi- 
cient  or  not,  if  Mr,  MaeClymont  had  any  cause  of  complaint,  or  had 
any  case  to  make  out  upon  the  documents  to  which  he  has  called 
our  attention,  he  could  have  gone  to  Chambers  and  made  such  an 
answer  to  this  affidavit  as  would  have  satisfied  the  Judge,  and  if 
the  Judge  had  thought  fit,  there  would  have  been  a  further 
answer  obtained.  That  is  the  course  very  frequently  adopted  at 
Common  Law,  both  as  regards  affidavits  of  document,  and  answers- 
to  interrogatories. 

Therefore,  it  seems  to  me,  in  this  case  what  the  learned  Lord 
Justice  has  said  is  not  only  clear  law,  but  that  it  cannot  possibly 
work  injustice  in  this  case. 
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Then  comes  the  point  as  to  documents,  and  as  to  the  docu-      0.  A. 
ments,  I  agree  with  everything  that  has  been  said  by  the  Lord  1884 
Justice.    We  are  not  dealing  now  with  documents  which  the  Lyell 
party  has  procured  himself;  we  are  dealing  with  documents  Kennedy 
which  have  been  procured  at  the  instigation  of  a  solicitor ;  and,  j 

bearing  in  mind  the  rule  of  privilege  which  the  law  gives  in   

respect  of  information  obtained  by  a  solicitor,  it  seems  to  me  we 
cannot  make  the  order  asked  for  ty  Mr.  MacClymont  without  doing- 
very  serious  injustice  in  this  case.  A  collection  of  records  may 
be  the  result  of  professional  knowledge,  research,  and  skill,  just 
as  a  collection  of  curiosities  is  the  result  of  the  skill  and  know- 
ledge of  the  antiquarian  or  virtuoso,  and  even  if  the  solicitor  has 
employed  others  to  obtain  them,  it  is  his  knowledge  and  judg- 
ment which  have  probably  indicated  the  source  from  which  they 
could  be  obtained.  .  It  is  his  mind,  if  that  be  so,  which  ha& 
selected  the  materials,  and  those  materials,  when  chosen,  seem  to 
me  to  represent  the  result  of  his  professional  care  and  skill,  and  you 
cannot  have  disclosure  of  them  without  asking  for  the  key  to  the 
labour  which  the  solicitor  has  bestowed  in  obtaining  them.  I 
entirely  agree,  therefore,  with  what  has  been  said,  and  without 
saying  what  ought  to  be  done  in  another  case,  I  am  satisfied  that 
in  this  case  we  could  not  make  the  order  asked  for  without  in- 
fringing the  principle  on  which  the  Court  acts,  nor  is  it  necessary 
to  say  what  would  be  done  as  to  any  particular  document  if  a 
right  to  inspection  were  made  out. 

Fry,  L  J.  :— 

I  agree  with  the  reasons  and  conclusions  which  have  been 
stated  by  my  learned  brethren  with  certain  reservations  on  two 
minor  points.  I  am  not  prepared  to  express  at  the  present 
moment  any  opinion  upon  the  two  points  referred  to  by  Lord 
Justice  Bowen.  In  the  first  place  I  do  not  desire  to  express  any 
view  as  to  whether  the  embarrassing  character  of  the  answer  may 
have  rendered  it  insufficient.  The  point  does  not  appear  to  me 
in  the  present  case  to  require  decision,  but  I  think  the  Defendant 
in  putting  in  this  answer  has  endeavoured  to  embarrass  the 
Plaintiff,  and  I  think  that  he  lias  failed  in  that  endeavour. 
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C.  A.      Therefore,  I  do  not  think  it  necessary  to  consider  how  far,  if  he 
1884      had  succeeded,  it  would  have  been  held  to  be  insufficient.  As^ain, 
Lyell     I  do  not  desire  to  consider  the  question  whether  a  repetition  of 
Kennedy,   iiiterrogatories  would  in  the  present  case  have  been  the  most 
fJ^Tj     desirable  course.    With  those  two  exceptions  on  the  minor 

  points  I  have  mentioned,  I  concur  in  the  judgment  of  my  learned 

brethren.  I  cannot  but  agree  in  what  they  have-  said  with 
regard  to  the  spirit  and  manner  in  which  this  litigation  has 
been  conducted  on  both  sides.  I  have  rarely  come  across  a  case 
in  which  greater  folly  has  been  shewn  than  that  which  has  been 
manifested  in  the  way  in  which  this  case  has  been  conducted. 
There  has  been  a  competition  of  demerits  on  both  sides  ;  each  has 
striven  to  use  the  practice  and  forms  of  the  Court  to  the  utmost 
for  the  purpose  of  aggravating  and  annoying  the  other,  and  they 
have  each  been  successful  to  a  considerable  extent,  and  the  result 
has.  been  a  most  incredible  waste  of  money,  which  will  have 
ultimately  to  be  borne  by  one  or  other  or  both  of  the  parties.  If 
they  persist  in  such  a  course  no  doubt  they  will  be  very  successful 
in  annoying  one  another.  I  agree  in  the  conclusions  at  which 
the  learned  Lords  Justices  have  arrived. 


Solicitor  for  Appellant :  /.  Balfour  Allan. 
Solicitors  for  Defendant :  Booke  &  Sons,  agents  for  Earle,  Sons, 
&  Co.,  Manchester. 


M.  W. 
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In  re  DOMINION  OF  CANADA  PLUMBAGO  COMPANY.      a  A. 

Company — Liquidation — Costs  of  Successful  Litigant — General  Costs  of  Liqui-  -^^^^ 

dation — Priority  of  Payment.  PEARSONjJ, 

Feb.  1,  8,  15. 

In  the  winding-up  of  a  company  the  liquidator  changed  his  solicitor.  q 
The  first  solicitor  claimed  to  be  paid  his  costs.    The  liquidator  set  up  in     ^^^7  22 

defence  that  he  had,  in  pursuance  of  an  order  of  the  Court,  paid  away  part   

of  the  assets  in  discharging  the  costs  of  an  unsuccessful  attempt  to  settle  an 
alleged  shareholder  on  the  list  of  contributories,  and  that  the  only  remain- 
ing assets  amounted  to  £9,  which  was  quite  insufficient  to  pay  the  applicant, 
and  which  he  claimed  to  retain  for  costs  out  of  pocket : — 

Held  (affirming  the  decision  of  Pearson^  J.),  that  the  successful  litigant 
whose  costs  were  ordered  to  be  paid  by  the  liquidator,  was  entitled  to 
immediate  payment  of  those  costs  in  priority  to  the  general  costs  of  liqui- 
dation including  costs  of  realization;  and  that  the  remaining  assets, 
amounting  to  £9,  must  be  apportioned  equally  between  the  liquidator  and 
the  applicant. 

In  re  Home  Investment  Society  (1)  followed ;  In  re  DronfieJd  Silkstone 
Coal  Company  (2)  not  followed. 

The  order  giving  the  costs  to  the  successful  litigant  directed  that  they 
should  be  paid  by  the  official  liquidator,  and  that  he  should  be  at  liberty  to 
retain  them  out  of  the  assets  of  the  company  : — 

Held,  that  this  form  of  order  gave  the  official  liquidator  the  right  to 
repay  himself  the  costs  out  of  the  assets  in  priority  to  all  other  creditors. 

This  was  a  motion  on  behalf  of  Edivard  Beall,  the  late  solicitor 
for  the  official  liquidator  of  the  Dominion  of  Canada  Plumbago 
Co7npany,  now  in  the  course  of  being  wound  up  compulsorily, 
that  an  order  made  in  Chambers,  dated  the  25th  of  June,  1883, 
might  be  varied  or  discharged,  and  that  /.  H.  Tilley,  the  official 
liquidator  of  the  company,  might  be  ordered  to  pay  to  the  appli- 
cant £167  8s.  5c?.,  the  amount  found  due  to  him  by  the  Taxing 
Master's  certificate  of  the  23rd  of  May,  1883,  or  such  other  sum 
as  the  said  /.  II.  Tilley  should  have  had  in  the  Banl:  of  England 
to  the  credit  of  the  official  liquidator  of  the  company,  and  that 
the  costs  of  this  application  and  of  the  order  of  the  25th  of  June, 
1883,  might  be  paid  by     H.  Tilley  to  the  applicant. 

The  facts  of  the  case  were  these :  E.  Beall  acted  as  solicitor  for 
the  official  liquidator  from  the  date  of  his  appointment  until 
August,  1880,  when  the  licjuidator  changed  his  solicitor. 

(1)  14  Ch.  D.  1G7.  (2)  L>3  Ch.  D.  511. 
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C.  A.  The  assets  of  the  company  were  insufficient  to  pay  the  costs 

1884  incurred  in  the  course  of  the  winding-up.    The  only  assets  come 

jjjye  to  the  hands  of  the  liquidator,  exclusively  of  certain  sums  paid 

^  CANADA ^C)t  brought  in  question  upon  this  motion,  con- 

Plumbago  sisted  of  a  sum  of  £35  17s.  lid.,  which  had  been  realized  by 
Company,  ,      «  i  ,         i   •  i 

•- —       a  sale  of  the  company  s  stock-in-trade. 

After  the  change  of  solicitors  an  unsuccessful  attempt  had  been 
made  to  settle  a  person  named  Kirly  on  the  list  of  contribu- 
tories,  and  an  order  was  then  made  that  the  official  liquidator 
should  pay  Kirby  the  taxed  costs  of  the  application,  and  that  he 
should  be  at  liberty  to  retain  the  amount  of  the  costs  out  of  the 
assets  of  the  company.  These  costs  had  accordingly  been  taxed 
at  £23  5s.  2d.,  and  the  liquidator  having  paid  that  amount  out  of 
the  £35  17s.  lid.,  and  some  other  small  sums,  there  remained 
only  £9  8s.  in  his  hands. 

The  applicant  then  took  out  a  summons  m  Chambers,  asking 
that  the  liquidator  might  be  ordered  to  pay  the  amount  of 
his  taxed  costs,  and  that  summons  having  been  dismissed  with 
costs,  the  present  motion  was  made  to  vary  or  reverse  that  order. 

This  motion  was  partially  argued  in 'November,  1883,  when  it 
appearing  that  the  case  of  In  re  Dronfield  Silkstone  Coal  Com- 
])any  (1),  which  was  relied  upon  by  the  applicant,  was  under 
appeal,  the  motion  was  ordered  to  stand  over  until  that  case  should 
have  been  decided  by  the  Court  of  Appeal.  The  appeal,  however, 
was  subsequently  withdrawn  on  terms,  and  the  present  motion 
was  therefore  brought  on  for  argument. 

Dunham,  in  support  of  the  motion  : — 

The  applicant's  costs  consist  partly  of  the  costs  of  realizing  the 
assets  and  partly  of  the  general  costs  of  the  winding-up.  The 
costs  of  realizing  the  assets  must  be  paid  out  of  the  assets  before 
any  costs  of  any  internal  litigation,  and  the  general  costs  of  the 
winding-up  must  be  paid  jpari  passu  with  costs  of  internal  litiga- 
tion. This  was  decided  by  the  case  of  In  re  Dronfield  Silkstone 
Goal  Company.  The  liquidator  was  therefore  wrong  in  paying 
Kirhy's  costs,  which  were  costs  of  internal  litigation,  without  pro- 
viding for  the  applicant's  costs,  and  he  must  put  the  applicant  in 

(1)  23  Ch.  D.  511. 
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the  same  position  in  which  he  would  have  been  had  the  assets  0.  A. 
iDeen  properly  administered.  1884 

In  re 

Seivard  Brice,  for  the  Official  Liquidator : —  Domlnion  of 

^  CaJv'ADA 

The  costs  of  all  litioration  between  the  company  and  outside  Plumbago 

-.1  -111  ^1       T       •  COMPAXY. 

persons  when  ordered  to  be  paid  by  the  company  or  the  liqui-   

dator,  must  be  paid  at  once  in  priority  to  other  costs  or  claims 
out  of  the  assets.  Kirly's  costs  were  therefore  properly  paid  by 
the  liquidator.  It  is  submitted  that  this  principle  is  established 
by  the  case  of  In  re  Home  Investment  Society  (1),  and  the  cases  of 
I]x  parte  Smith  (2),  and  Bailey  and  Leetham's  Case  (3),  referred  to 
in  the  judgment.  The  decision  in  the  Bronfield  Silkstone  Coal 
Company's  Case  (4),  so  far  as  it  directed  the  costs  of  the  litigants 
with  the  company  and  the  general  costs  of  the  winding-up  to  be 
paid  pari  passu,  was  inconsistent  with  the  other  decisions.  The 
latter  costs  ought  to  have  been  postponed  to  the  former. 

He  also  referred  to  In  re  Massey  (5)  and  Ex  parte  Wathin  (6). 

Peaeson,  J.,  intimated  that  he  did  not  agree  with  Mr.  Justice  > 
Chitty  in  In  re  Dronjield  Silkstone  Coal  Company,  and  called  for  a 
reply  on  that  point  only. 

Dunham,  in  reply  : — 

There  is  one  fund,  that  is,  the  assets  realized,  available  for  pay- 
ment of  all  the  costs  incurred  in  the  winding-up.  If  the  fund  is 
deficient,  all  claims  must  abate  rateably,  for  the  policy  of  the 
Winding-up  Acts  is  pari  passu  distribution  of  the  assets  amongst 
all  persons  having  claims  upon  them :  in  the  case  of  internal 
litigation,  a  successful  litigant  getting  his  costs  out  of  the  assets 
has  no  charge  upon  them  entitling  him  to  priority  of  payment, 
and  no  superior  right  to  the  general  costs.  In  the  case  of  ex- 
ternal litigation  it  is  different,  because  the  litigant  is  outside  the 
winding-up,  and  there  is  nothing  to  affect  his  ordinary  right  to 
be  paid  costs  in  full.  But  an  internal  litigation  takes  place  under 
and  in  consequence  of  the  Winding-up  Acts,  and  therefore  sub- 
ject to  all  the  incidents  of  those  Acts ;  and  where,  therefore,  a 

(1)  11  Ch.  D.  1G7.  (1)  23  Ch.  D.  511. 

(2)  Law  Piop.  3  Ch.  125.  (5)  Law  Kep.  9  Eq.  367. 

(3)  Ibid.  8  Eq.  94.  ((5)  1  Ch.  D.  130. 
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C.  A.      successful  litigant  under  those  Acts  gets  his  costs  out  of  the 
1884       assets  he  is  only  entitled  to  be  paid  in  a  due  course  of  adminis- 
re      tration  according  to  the  policy  of  the  Acts.    Further,  if  he  were 
^  Canada^^  entitled  to  any  priority  of  payment  according  to  time,  he  would 

Plumbago  really  have  a  chare^e  upon  the  assets,  which  is  not  the  case.  At 
Company.  ,  .         '  ,         . ,  p 
  any  rate,  the  costs  oi  realization  ought  to  be  paid  before  any- 
thing, for  without  their  being  incurred  there  would  be  no  fund  at 
all,  and  they  are,  in  fact,  a  charge  upon  the  fund. 

Feb.  1.    Peakson,  J.  :— 

This  is  an  application  made  by  Mr.  Beall,  who  was  originally 
solicitor  to  the  liquidator  of  this  company,  for  payment,  so  far  as 
the  assets  are  sufficient,  of  what  is  due  to  him  in  that  capacity. 
He  had  at  an  early  stage  ceased  to  be  the  solicitor,  and  other 
gentlemen  became  the  solicitors  to  the  liquidator.  The  assets  in 
this  case  are  very  small,  and  there  is  no  doubt  whatever  that 
there  is  not  sufficient  to  pay  either  the  original  solicitor  or  the 
subsequent  solicitors  in  the  liquidation.  The  liquidator  pleads 
that  he  has  already  administered  the  assets,  and  the  question 
arises  whether  or  not,  in  the  administration  of  the  assets,  he  is 
right  in  saying  that  he  was  bound  to  pay,  as  he  did  pay,  a  litigant 
of  the  name  of  Kirby  his  costs,  in  priority  to  the  general  costs  of 
the  liquidation  ?  If  he  were  right  in  making  that  payment  then, 
with  the  exception  of  the  sum  of  £9  8s.,  which  I  will  mention 
afterwards,  there  is  nothing  out  of  which  Mr.  Beall  can  be  paid.  If, 
on  the  contrary,  the  liquidator  were  wrong  in  paying  Mr.  Kirby, 
and  if  Mr.  Kirby  ought  to  have  been  paid  ^ari  passu  with  the 
general  costs  of  the  liquidation,  then  the  liquidator  ought  to 
have,  and  must  be  deemed  to  have,  a  larger  sum  in  his  hands 
than  he  has  accounted  for.  It  appears,  by  the  proceedings  of  the 
case,  that  the  liquidator  endeavoured  to  settle  Mr.  Kirby  on  the 
list  of  contributories.  He  failed  in  that  contention,  and  an  order 
was  made  in  the  usual  form :  "  This  Court  does  not  think  fit  to 
make  any  order  upon  the  said  application,  but  doth  order  the 
official  liquidator  to  pay  Mr.  Kirby  the  costs  of  the  application,  to 
be  taxed  by  the  Taxing  Master."  It  raises,  therefore,  tjie  ques- 
tion which  has  been  raised  in  other  cases,  as  to  the  priority  of 
N  payment  under  an  order  of  that  kind,  where  there  has  been  a 
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contentious  application,  for  which  the  liquidator  has  been  ordered 
to  pay.  There  have  been  two  cases  in  which  this  question  has 
been  determined.  One  case  was  In  re  Home  Investment  Society  (1) 
decided  by  Yice-Chancellor  Malins,  in  which  he  came  to  the  con- 
clusion that  under  an  order  of  this  sort  the  party  who  was  success- 
ful was  entitled  to  be  paid  his  costs  in  priority  to  the  general 
costs  of  the  liquidation.  The  other  case  was  before  Mr.  Justice 
Chitty — In  re  Bronfield  Silhstone  Coal  Company  (2) — in  which  he 
decided  that  such  costs  were  to  be  paid  pari  passu  with  the  general 
costs  of  the  liquidation.  That  being  the  case,  there  being,  as  I 
"Consider,  two  conflicting  decisions  of  two  Judges,  although  Mr. 
Justice  Chitty  (speaking,  as  was  natural,  with  that  cautious  reserve 
which  he  would  be  sure  to  use  towards  a  deceased  Judge)  tries, 
to  my  mind,  to  shew  that  there  is  much  less  opposition  between 
his  decision  and  the  decision  of  Vice-Chancellor  Malins  than 
might  be  supposed  to  exist,  I  come  to  the  conclusion  that  they 
cannot  stand  together,  and  I  am  obliged  to  form  -my  own  opinion 
on  the  case,  and  must  do  the  best  I  can  where  I  have  two  Judges 
•differing  about  the  matter.  Now  I  must  confess  that  but  for  the 
-conflicting  decisions  of  these  two  Judges,  I  myself  should  have 
thought  that  the  case  was  reasonably  clear,  both  upon  principle 
and  authority.  First,  let  me  look  at  it  on  principle.  Formerly 
an  action  would  have  been  brought  in  the  name  of  the  company, 
.and  the  company  bringing  an  action  against  a  person  outside  the 
company,  if  the  action  were  unsuccessful  on  the  part  of  the  com- 
pany, there  would  have  been  judgment  for  the  defendant  and  an 
allocation  of  costs,  and  but  for  the  163rd  section  of  the  Act  of  1862 
the  defendant  in  that  action  would  have  been  able  to  issue  execu- 
tion against  the  company.  Whether  that  163rd  section  applies 
to  such  a  case  as  this  I  do  not  intend  to  express  any  opinion, 
having  regard  to  the  fact  that  when  that  question  was  before  the 
Lord  Chancellor  Cairns  he  cautiously  abstained  himself  from 
expressing  any  conclusion,  but  I  cannot  conceive  that  in  such  a 
•case  the  costs  of  the  party  who  has  succeeded  at  law  could  have 
been  costs  to  come  in  pari  passu  with  the  general  costs  of  the 
liquidation.  Under  the  present  system  the  liquidator  is  the 
nominal  plaintiff,  not  the  company,  and  the  general  form  of  order 
(1)  14Ch.  D.167.  (2)  23  Ch.  D.  511. 
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C.  A. 

1884 
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Canada 
Plumbago 
Company. 

Pearson,  J. 


has  been  in  the  form  in  which  this  order  was  made.    Does  it 
make  any  difference?    I  think  not.    I  cannot  imagine  that 
because  the  Court  orders  the  liquidator  to  pay  out  of  the  assets, 
of  the  company,  that  that  gives  the  party  to  the  action  who  has- 
been  successful  any  lesser  right  to  be  paid  his  costs  than  he 
would  have  had  under  the  former  system ;  and  to  my  mind  it  is 
monstrously  unfair  that  such  a  doctrine  should  be  held,  because 
the  result  would  be  this,  that  in  an  early  stage  of  the  liquidation 
there  might  be  a  most  unfounded  and  vexatious  action  brought 
against  a  stranger,  that  action  might  have  had  its  necessary 
result  in  being  dismissed  with  costs,  and  yet  if  this  doctrine  is  to> 
be  maintained,  the  costs  are  only  to  be  paid  out  of  the  assets  jpari 
passu  vfith.  the  general  costs  of  the  liquidation.    All  those  assets- 
might  disappear  practically  in  the  subsequent  winding-up  of 
the  company,  and  the  stranger  who  had  been  unnecessarily  and 
improperly  vexed  would  be  left  without  any  remedy  whatever  for 
his  costs.     Now  I  conceive  that  Lord  Chancellor  Cairns  and 
the  late  Lord  Justice  James,  when  Yice-Chancellor,  in  effect 
decided  this  question.    In  the  former  case — that  of  Ex  parte 
Smith  (1) — Lord  Cairns,  after  stating  the  nature  of  the  applica- 
tion said, "  Thus  the  matter  would  have  stood  if  the  163rd  section 
had  not  been  in  the  way.    But  it  is  said  that  the  163rd  section 
makes  the  execution  altogether  void.    I  should  be  sorry  to  have- 
to  decide  to  that  effect  without  very  much  more  consideration,, 
for  the  result  of  such  a  decision  would  be  extremely  important  a& 
regards  the  position  of  companies  when  they  are  being  wound  up. 
The  consequences  of  the  decision  would  be,  that  a  liquidator,  being 
armed  with  powers  to  bring  whatever  actions  he  thinks  fit,  might 
bring  any  number  of  groundless  actions,  which  would  be  defeated 
one  after  another,  and  judgment  would  go  for  the  defendant,  and 
yet  the  defendant,  when  he  came  to  levy  for  his  costs  by  virtue- 
of  his  judgment,  would  be  told  that  his  execution  was  void,  and 
that  he  must  go  in  and  take  the  chance  of  obtaining  a  dividend 
under  the  process  of  winding-up."    Now  I  consider  that  to  be  a 
positive  decision  of  the  Lord  Chancellor,  that  when  the  company 
is  ordered  to  pay  the  costs,  those  costs  are  not  to  be  paid  par'^ 
passu  with  the  other  creditors,  but  are  to  be  paid  forthwith,  and 
(1)  Law  Kep.  3  Ch.  125. 
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that  the  successful  litigant  is  to  be  put  in  the  same  position  as  if 
he  had  got  judgment  at  law  and  had  been  allowed  to  issue 
execution. 


C;  A. 

1884 
In  re 


Lord  Justice  James  when  sitting  as  Vice- Chancellor  in  Bailey  "^^^^^^^^^ 

Plumbago 


and  Leetharris  Case  (1),  in  which  a  claimant  brought  an  action 
against  a  company  in  liquidation  and  obtained  a  verdict  with 
costs,  said  this  :  "  Upon  general  principles,  unless  the  Court  is 
bound  by  some  express  enactment  or  order  to  the  contrary,  it 
appears  to  me  that  a  company  in  winding-up  ought  to  be  dealt 
with  as  a  matter  of  course  like  any  other  litigant,  and  if  an 
action  be  brought  or  resisted  for  the  benefit  of  the  estate,  and 
that  action  be  brought  fruitlessly  or  defended  fruitlessly,  then 
the  estate,  that  is  to  say,  the  other  creditors,  ought,  like  every- 
body else  to  be  fixed  with  the  costs  to  which  they  have  impro- 
perly and  unnecessarily  put  their  opponent."  The  Vice-Chan- 
cellop  then  expressed  his  opinion  that  the  action  had  been  im- 
properly resisted  on  behalf  of  the  assets,  and  he  considered  that 
the  assets  ought  to  pay  the  costs  of  that  improper  resistance. 

Kow  in  this  case  there  was  an  attempt  made  by  the  liquida- 
tor to  place  Mr.  Kirby  on  the  list  of  contributories.  That 
attempt  failed,  and  Mr.  Kirby  was  therefore  a  stranger  to  the 
company.  The  Court  ordered  that  his  costs  should  be  paid  out 
of  the  assets,  and  I  am  of  opinion  that  that  meant  an  immediate 
payment,  if  there  were  assets  in  the  liquidation  out  of  which  he 
could  be  paid,  and  therefore,  so  far  ^s  regards  the  payment  by 
the  liquidator  in  this  case,  the  payment  was  perfectly  right. 

Feb.  8.  The  case  was  again  mentioned  to  day. 

Dunham : — 

Does  your  Lordship's  judgment  apply  only  to  the  general  costs 
oi  the  winding-up  or  the  costs  of  realization  also  ? 

Pearson,  J. : — 

To  both.  I  decide  that  the  liquidator  was  right  in  paying 
Kirby  s  costs  immediately  out  of  funds  then  in  hand  without 
providing  either  for  costs  of  realization  or  general  costs  of 
winding  up. 

(1)  T.aw  Eop.  8  E(i.  91,  97. 


COMPAlfT. 

Pearson, J, 
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The  case  was  then  argued  as  to  the  sum  of  £9  8s.,  retained  or 
paid  by  the  liquidator  for  petty  expenses. 

Dunham : — 

The  liquidator  is  entitled  to  no  remuneration  until  all  costs 
are  paid  :  In  re  Massey  (1).  If  this  being  an  out  of  pocket  pay- 
ment is  not  within  that  rule,  then  it  can  only  be  paid  j^ari  jpassu 
with  the  solicitors  out  of  pocket  expenses,  which  in  this  case  are 
over  £40.  The  fact  that  the  liquidator  has  received  and  re- 
tained the  money  can  make  no  difference,  for  he  gives  credit  to 
the  assets,  and  has  no  lien. 

Seward  Brice,  for  the  Official  Liquidator  : — 

The  liquidator  is  entitled  to  be  paid  and  to  retain  out  of  any 
moneys  in  hand  his  actual  disbursements  out  of  pocket ;  and  in 
any  case  the  amount  now  in  dispute,  £9  8s.,  if  it  be  applied  for 
costs  must  be  apportioned  between  Mr.  Beall  and  the  present 
solicitors  of  the  liquidator,  whose  bill  of  costs  is  unpaid  and  is 
considerable. 

Peb.  15.  Peakson,  J.  :— 

I  hold  that  the  sum  of  £9  8s.  retained  by  the  liquidator  must 
be  apportioned  between  him  and  the  applicant,  and  I  award  £5 
to  the  applicant,  and  the  balance  to  the  liquidator.  The  liqui- 
dator must  therefore  pay  £5  to  the  applicant,  and  the  applicant, 
having  failed  on  the  principal  point,  must  pay  the  costs  of  the 
motion. 

T.  W.  G. 

C.  A.         From  this  decision  Mr.  Beall  appealed.    The  appeal  was  heard 
on  the  22nd  of  April,  1884. 

Dunham,  for  the  Appellant : — 

Mr.  Justice  Pearson  treated  the  order  of  Mr.  Justice  Fry  as 
directing  the  ofi&cial  liquidator  to  pay  Kirhy  out  of  the  assets  of 
the  company.  That  was  not  the  effect  of  the  order ;  the  liqui- 
dator was  directed  personally  to  pay  Kirhy,  and  he  then  became  a 
creditor  on  the  assets  for  what  he  had  paid  Kirhy,  and  cannot  rank 

(1)  Law  Eep.  9  Eq.  367. 
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before  Mr.  Beall,  who  is  also  a  creditor.  Whether  the  two  cases  C.  A, 
commented  on  in  the  Co  art  below,  In  re  Home  Investment  So-  issi 
ciet7j  (1)  and  In  re  Dronfield  Silhstone  Coal  Company  (2),  are  j. 


n  re 


conflicting  or  not,  neither  of  them  applies  to  the  present  case,  c^^^^da*^^ 
because  in  both  those  cases  the  order  was  to  pay  the  costs  out  of  Plumbago 

^  .  .  Company. 

the  assets.    Here  the  official  liquidator  has  only  a  claim  against   

the  company  for  indemnity,  and  if  he  is  not  to  be  postponed  to 
Mr.  BealVs  claim  for  work  done  for  the  company  he  can  only 
claim  pari  passu  with  him  :  In  re  Massey  (3)  ;  Ferrao's  Case  (4). 
At  all  events  Mr.  Beall  is  entitled  to  the  whole  of  the  £9  8s.  in 
the  hands  of  the  official  liquidator. 

Coohson,  Q.C.,  and  Seward  Brice,  for  the  official  liquidator,  were 
not  called  on. 


Baggallay,  L.J. : — 

In  this  case  an  order  for  winding  up  the  company  was  made  in 
February,  1880,  and  Mr.  Beall  was  appointed  by  the  official 
liquidator  his  solicitor  in  the  winding-up.  He  continued  to  act 
as  solicitor  till  August,  1880,  when  another  solicitor  was  ap- 
pointed. The  solicitor  was  prima  facie  entitled  to  be  paid  his  costs 
out  of  the  assets  of  the  company.  The  assets  did  not  amount  to 
more  than  £123,  and  after  certain  necessary  payments  they  were 
reduced  to  £35  17s.  lid.  The  question  to  be  decided  comes  to 
this,  whether  the  sum  paid  for  costs  to  Kirhy  was  rightly  retained 
by  the  official  liquidator  out  of  the  assets.  The  official  liquidator 
tried  to  place  Kirhy  on  the  list  of  contributories,  but  failed  to  do 
so,  and  it  was  ordered  that  Kirly  should  receive  his  costs.  The 
form  of  the  order  was  that  the  official  liquidator  should  pay  Kirhy 
his  taxed  costs  of  the  application  and  should  be  at  liberty  to 
retain  them  out  of  the  assets.  The  costs  were  taxed  at  £23  5s.  2d, 
and  were  paid  to  Kirhy.  Mr.  Beall  claims  priority  over  the 
official  liquidator  for  the  payment  of  his  bill  of  costs  out  of  the 
assets.  In  my  opinion  the  order  of  Mr.  Justice  Fry  is  conclusive 
of  the  question.    The  order  for  payment  of  costs  by  the  official 

(1)  14  Ch.  D.  1G7.  (3)  Law  Rep.  9  Eq.  367. 

(2)  23  Ch.  D.  511.  (4)  Ibid.  9  Ch.  355. 
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C.  A.      liquidator  may  be  drawn  in  different  forms.    In  the  case  cited^ 
1884       In  re  Some  Investment  Society  (1),  the  costs  were  ordered  to  be 
jj^^g       paid  out  of  the  assets  of  the  company.    Here  the  costs  were 
"^^Sada^^  ordered  to  be  paid  by  the  official  liquidator,  and  having  paid 

Plumbago  those  costs  to  Kirh/  in  the  performance  of  his  duty  he  was  to  be  at 
Company.  ^  *^  ^         ,  ^     *^         .   .  , 

  liberty  to  recoup  himself  out  of  the  assets.    In  my  opinion  that 

Baggaiiay,  L.J.  ^-^^^      ^-^^  official  liquidator  priority  over  all  other  creditors^ 
and  Mr.  Justice  Pearsofi  was  right  in  holding  that  he  was  „ 
justified  in  retaining  the  amount  of  those  costs  out  of  the  assets. 

With  respect  to  the  remaining  sum  of  £9  8s.,  it  would  be 
monstrous  if  the  Court  were  to  entertain  an  appeal  for  such  a  sum. 
The  Judge  adopted  the  plan  of  apportioning  this  amount,  and  I 
am  of  opinion  that  he  had  power  to  do  so  under  the  110th  section 
of  the  Companies  Act,  1862,  which  gives  a  wide  discretion  to  the 
Court  in  determining  the  priority  of  costs  in  a  winding-up.  The 
appeal  fails  and  must  be  dismissed  with  costs. 


Cotton,  L.J. : — 

I  am  of  the  same  opinion.  This  appeal  is  brought  by  Mr.  JBeall^ 
who  was  formerly  the  solicitor  of  the  official  liquidator.  The 
official  liquidator  changed  his  solicitor  in  August,  1880.  Mr. 
Justice  Pearson,  in  exercise  of  his  powers  under  sect.  110  of  the 
Companies  Act,  1862,  held  that  the  small  sum  of  £9  Ss.  remaining 
in  the  hands  of  the  official  liquidator  was  the  only  sum  free  to  be 
dealt  with  towards  paying  Mr.  BealVs  costs.  I  am  of  the  same 
opinion.  I  understand  that  he  dealt  with  that  sum  as  between 
the  two  solicitors,  and  apportioned  it  in  accordance  with  the 
usual  practice  where  there  is  nothing  to  give  priority.  There  is- 
no  priority  here,  and  I  think  he  was  right  in  so  doing. 

But  it  was  also  contended  that  the  sum  of  £23  5s.  2d,  ought  to- 
have  been  dealt  with  by  the  Court  as  well  as  the  £9  8s.  I  think 
that  contention  is  wrong.  The  learned  Judge  treated  the  order 
of  Mr.  Justice  Fry  as  an  order  giving  a  present  right  to  the 
official  liquidator,  as  soon  as  he  had  paid  that  sum  td  Kirhy,  to- 
retain  it  out  of  the  assets.    I  think  he  was  right  in  doing  so.  It 


(1)  14  Ch.  D.  167. 
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would  have  been  wrong  for  a  Judge,  acting  under  sect.  110  of      C.  A. 

the  Comjoanies  Act  to  give  the  solicitor  a  priority  for  his  costs  1884 

over  the  official  liquidator  in  respect  of  expenses  properly  incurred  re 
1     1  -  Dominion  of 

l>y  ^im-  Canada 

Plumbago 
Company.. 

LiNDLEY,  L.J.,  concurred.   

Solicitors :  Beall  &  Co. ;  Bolton,  Bobbins,  Bush,  &  Co, 

M.  W. 


NEWSON  V.  PENDEE.  0^. 

[1883    K    1366.]  ^^^^ 

V.-C.  B. 

Ligid — Alteration  of  Windoius — Interim  Injunction — Balance  of  Convenience.        Feb.  8. 

a  A, 

The  Plaintiffs  beins;  the  owners  of  an  ancient  building  which  had  numerous      .       „  „ 

^  Aiyril  30 ; 

windows  pulled  it  down  and  rebuilt  it.    A  few  of  the  windows  m  the  new      j^^y  1. 

house  included  the  space  occupied  by  ancient  windows,  but  were  of  larger   

dimensions ;  several  others  included  some  portion  of  the  space  occupied  by 
ancient  windows ;  and  in  some  cases  the  spaces  occupied  by  ancient  windows 
were  entirely  built  up  in  the  new  house.  The  Defendants  commenced  to 
build  a  house  on  the  opposite  side  of  the  street,  which  if  completed  accord- 
ing to  the  plans,  would  materially  interfere  with  the  light  coming  to  the 
•    Plaintiffs'  windows. 

On  a  motion  for  an  interim  injunction  the  Court,  holding  that  the  Plaintiffs 
had  shewn  an  intention  to  preserve,  and  not  to  abandon,  their  ancient  lights, 
and  tliat  there  was  a  fair  question  of  right  to  be  tried  at  the  hearing,  and 
considering  that  the  balance  of  convenience  was  in  favour  of  granting  an 
injunction  rather  than  of  allowing  the  Defendants  to  complete  their  build- 
ing with  an  undertaking  to  pull  it  down  if  required  to  do  so,  granted  an 
injunction  till  the  hearing. 

The  order  of  Bacon,  V.C.,  affirmed. 

Hutchinson  v.  CojoestaJce  (1)  and  Tapling  v.  Jones  (2)  considered. 

•The  Plaintiffs  in  this  action  were  lessees  for  a  long  term  of 
years  of  a  block  of  buildings  four  stories  high,  Ivnown  as  Great 
Wincliester  Street  Buildings,  in  the  city  of  London.  A  portion  of 
the  buildings  faced  Little  Winchester  Street  towards  the  east,  and 
were  let  to  bankers,  merchants,  solicitors,  and  others. 

In  the  front,  facing  Little  Winchester  Street,  were  numerous- 

(1)  9  C.  B.  (N.S.)  8G3.  (2)  12  C.  B.  (N.S.)  820 ;  11  11.  L.  C.  290. 
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C.  A.      windows  ;  some  being  on  the  ground  floor,  some  on  the  first  floor, 

1884      and  some  on  the  second  floor. 
Newson       Little  Winchester  Street  is  a  narrow  street  only  about  twelve 
Pender     ^^^^  wide,  and  the  Plaintiffs  complained  that  the  Defendants 

  threatened  and  intended  to  build  a  lofty  pile  of  buildings  on  the 

opposite  side  of  the  street  which  would  obstruct  the  light  coming 
to  the  above-mentioned  windows  in  the  Plaintiffs'  building. 

The  Plaintiffs'  building  had  been  recently  erected,  not  having, 
been  constructed  till  the  year  1867,  but  the  building  on  the  site 
of  which  it  was  erected  had  ancient  windows  looking  into  Little 
Winchester  Street.  There  were  forty-four  windows  in  the  old 
building,  and  forty -two  in  the  three  lower  floors  of  the  new  build- 
ing. Photographs  had  been  taken  of  the  old  building  before  it 
was  pulled  down  as  well  as  of  the  present  building,  from  which  it 
appeared  that  a  few  of  the  new  windows  on  the  ground  floor  were 
substantially  in  the  same  position  as  the  old  windows,  although 
they  covered  a  larger  space ;  but  by  far  the  greater  number  of 
the  new  windows  occupied  only  part  of  the  spaces  covered  by  the 
old  windows  and  extended  considerably  beyond  them  on  one  side 
or  the  other.  Some  of  the  new  windows  were  in  entirely  different 
positions  from  any  of  the  old  ones,  and  some  of  the  old  windows 
were  altogether  built  up. 

Annexed  is  a  sketch  of  two  of  the  new  windows  most  nearly 
identical  with  the  old  windows  and  one  of  the  others,  the  position 
of  the  old  windows  being  shaded. 


The  foundations  of  the  Defendants'  proposed  building  had 
been  laid,  but  the  walls  had  not  been  raised  above  the  surface. 

The  Plaintiffs  moved  on  the  8th  of  February,  1884,  before 
Vice-Chancellor  Bacon,  for  an  injunction  till  the  hearing. 

Hemming,  Q.C.,  Byrne,  and  C.  J.  H.  Corhett,  for  the  Plaintiffs : — 
Upon  the  Plaintiffs'  premises  there  used  to  stand  a  number  of 
buildings  of  very  various  heights,  to  which  there  was  a  large 
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access  of  light ;  and  some  of  these  lights  and  parts  of  many 
others  are  preserved  in  the  Plaintiffs'  new  buildings.  The 
Defendants  mean  to  raise  their  new  buildings  to  the  height  of  the 
highest  of  the  Plaintiffs'  old  buildings. 

The  defence  is  practically  this :  "  'No  doubt  we  are  darkening 
your  lights,  but  as  you  have  enlarged  your  windows  you  are 
getting  a  great  deal  more  light  than  you  had  in  1867-70 ;  and 
the  old  light  of  yours  which  we  are  obstructing  is  more  than 
compensated  for  by  the  new  light  you  are  getting."  The  Defen- 
dants also  say  that  when  we,  the  Plaintiffs,  pulled  down  in  1867 
the  houses,  opposite  to  the  sites  of  which  the  Defendants  are 
now  building,  a  gentleman  named  Gregg,  an  architect  employed 
as  a  surveyor  by  the  Defendants'  predecessors  in  title,  looked 
over  the  Plaintiffs'  premises,  and  "  concluded  "  that  the  Plaintiffs 
meant  to  abandon  their  ancient  lights.  This  the  Plaintiffs  deny, 
and  say  that  so  far  from  abandoning  they  did  their  utmost  to 
preserve  plans  shewing  the  position  and  size  of  those  ancient 
lights :  Tapling  v.  Jones  (1). 

Marten,  Q.C.,  and  Joseph  Beaumont,  for  the  Defendants : — 

This  is  not  a  case  for  an  interlocutory  injunction. 

What  the  Plaintiffs  have  done  amounts,  as  a  matter  of  law  and 
fact,  to  an  abandonment  of  their  ancient  lights.  Of  the  old  light 
area,  only  a  small  portion  is  coincident  with  the  new  light  area. 
The  character  of  the  Plaintiffs'  building  has  been  totally  changed. 
Having  themselves  blocked  out  many  of  their  old  lights,  though 
they  have  opened  new  ones,  and  having  made  their  building  of  a 
uniform  height,  they  could  not  have  intended  to  rely  on  their 
old  lights. 

TapUng  v.  Jones  (2)  merely  decided  that  the  opening  out  of 
new  lights  did  not  take  away  the  right  to  old  lights.  ReusJiaw  v. 
Bean  (3)  was  rectified  to  this  extent,  but  only  to  this  extent.  The 
^doctrine  as  to  abandonment  still  remains,  and  was  supported  in 
Stohoe  V.  Singers  (4).  Hutchinson  v.  CopestaJce  (5)  was  not  over- 
ruled by  Tabling  v.  Jones, 


C.  A. 

1884 
Newson 

V. 

Pender. 


(1)  11  H.  L.  C.  290. 

(2)  Ibid.  290,  319. 


(a)  18  Q.  B.  112. 
(4)  8  E.  &  B.  31. 


(5)  9  C.  B.  (N.S.)  863. 
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Folders  v.  Walher  (1)  shews  not  only  that  there  must  be  suffi- 
cient evidence  of  what  the  alleged  ancient  lights  were,  but  also 
evidence  that  the  Plaintiffs  have  sustained  substantial  damage. 
That  is  to  say,  the  Court  has  refused  to  act  on  the  circumstance 
that  a  fragmentary  portion  of  the  new  light  was  old,  when  it 
cannot  be  proved  that  the  new  erection  will  seriously  interfere 
with  that  portion  of  the  Plaintiffs'  light  which  is  privileged: 
Clarke  Y,  Clark  (2). 

Bacon,  Y.C.  :— 

The  question  before  me  is  simply  one  of  law,  there  is  no  differ- 
ence between  the  witnesses  as  to  the  facts. 

The  owners  of  a  building  having  certain  windows,  looking  into 
n  narrow  street,  pull  them  down  and  erect  a  very  much  larger 
building;  but  they  take  care  to  preserve  the  evidence  of  that 
which  was  perhaps  of  more  value  to  them  than  the  building  which 
they  pulled  down,  namely,  the  access  of  light,  and  they  preserve 
and  adduce,  this  day,  evidence  of  the  fact  that  upon  the  eastern 
wall  looking  into  Little  Winchester  Street  they  had  certain  windows 
the  enjoyment  of  which  they  retain,  and  will  continue  to  retain, 
unless  the  Defendants  block  them  out,  as  long  as  they  remain 
the  owners  of  the  property.  When  they  cease  to  be  the  owners, 
then  somebody  else  will  be  the  owner  of  similar  rights.  Mr.  Gregg, 
no  doubt,  says,  that  when  he  inspected  the  Plaintiffs'  building, 
he  looked  it  all  over  very  carefully,  measured  it,  corrected  the 
measurements,  added  to  the  drawing  the  roof,  and  what  was  above 
the  parapet ;  and  no  doubt  he  did  his  duty  like  an  ingenious, 
•clever,  scientific  man,  but  he  does  not  say  one  word  about  any 
agreement  between  the  parties  about  the  lights.  He  says  he 
"  concluded,"  but  it  is  impossible  that  he  could  have  concluded 
anything  in  point  of  right  reason.  I  do  not  mean  to  contradict 
his  statement  that  he  did  conclude,  but  when  a  man  is  re-build- 
ing an  external  wall  in  place  of  one  which  had  windows  in  it, 
can  anybody  safely  "  conclude  "  that  because  he  is  going  to  deal 
with  that  wall  he  means  to  give  up  his  right  to  the  window 
lights  ?    It  is  out  of  the  question.    If  there  had  been  any  agree- 

(1)  19  L.  J.  (Ch.)  598 ;  S.  C.  on  app.  51  L.  J.  (Cli.)  443. 
(2)  Law  Eep.  1  Ch.  16. 


C.  A. 
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ment  at  that  time,  Mr.  Gregg  would  not  have  been  slow  to  say  so.      c.  A. 
If  there  had  been  any  suggestion  that  new  windows  were  to  take  1884 
the  place  of  the  old  ones,  that  would  have  been  stated;  but  newson 
nothing  of  the  kind  is  said,  and  the  evidence  is  all  one  way.  pe^^r. 
The  maps  and  plans  before  me  have  been  used  as  freely  by  the  ^7-^^ 

Defendants  as  they  were  used  by  the  Plaintiffs.   They  are  referred   

to  in  the  statements  in  the  affidavits  and  in  the  arguments  of 
-counsel ;  and  there  is  no  dispute  that  the  Plaintiffs  were  entitled 
to  many  windows  in  their  old  house,  although  in  the  erection  of 
their  new  house  they  acquired  a  much  greater  degree  of  light. 
But  how  does  that  lead  to  the  conclusion  that  they  meant  to 
part  with  what  they  had  ?  Could  the  Defendants  at  any  time 
have  supposed  that  if  no  new  building  of  the  Plaintiffs  had  been 
erected,  and  the  old  building  had  remained,  they  could  then  do 
what  they  propose  to  do  ?  They  could  not.  Enjoyment  for  more 
than  twenty  years  of  the  old  windows  is  proved,  and  not  dis- 
puted. Can  the  Defendants  build  up  a  wall  which  will  exclude 
the  light  in  the  old  windows?  On  the  facts  before  me  with 
which  I  have  to  deal  here,  I  come  to  the  clear  conclusion  that 
the  Plaintiffs  are  entitled,  by  means  of  an  injunction,  to  be 
quieted  in  the  possession  they  have  had  for  so  many  years.  The 
injunction  goes  no  farther.  I  am  told  that  there  may  be  other 
questions  raised.  If  they  are  raised  they  will  be  discussed.  If 
the  good  sense  of  the  parties  had  prevailed  instead  of  wasting 
their  time,  and  something  besides,  in  discussing  the  question  of 
the  injunction,  they  should  have  agreed  to  make  this  motion  the 
hearing  of  the  cause,  and  at  once  had  a  judicial  decision  on  the 
point  which  is  said  to  remain  for  disposition  when  the  case  is 
heard. 

Then  as  to  the  abandonment,  as  it  is  called,  I  have  dealt  with 
the  first  part  of  the  case ;  and  I  am  happy  to  say  since  the  case  of 
Tapling  v.  Jones  (1),  that  which  was  a  disgrace  to  English  law  has 
^•been  abolished,  and  now  good  sense  prevails,  and  a  man  who  is 
'entitled  to  a  certain  light  does  not  lose  his  right  to  enjoy  it, 
because  he  makes  the  opening  bigger.  The  notion  of  the  Plain- 
tiffs' giving  up  any  right  rests  solely  on  Mr.  Gregg  s  statement, 
Mr.  Gregg  says  he    concluded  "  without  mentioning  any  one  fact 

(I)  11  IL  L.  C.  290. 
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C.  A.      on  which  I  can  say  he  concluded  rightly,  or  that  that  was  the 
1884       whole  transaction.    I  am  bound,  therefore,  to  grant  the  injunc- 
Newson     i^on.    I  am  told,  if  I  were  to  balance  the  injury  which  will  be 
done  to  the  Defendants  by  an  injunction,  it  will  be  greater  than 
that  suffered  by  the  Plaintiffs,  if  no  injunction  is  granted.    I  do 
not  think  so.    I  think  if  I  were  to  refuse  the  injunction,  and  the 
Defendants  were  to  go  on  and  build,  and  if  at  the  hearing  it 
was  found  they  had  gone  on  in  their  own  wrong,  it  would  be  a 
much  greater  injury  to  them  to  have  to  pull  down  their  new 
house,  than  it  is  now  to  be  asked  to  stay  their  hands  (for  that  is- 
all  the  injunction  does)  until  the  question  of  law — for  there  is 
no  question  of  fact — can  be  decided  between  the  parties. 
I  grant  the  injunction. 

J.  B.  D. 

C.  A.         From  this  order  the  Defendants  appealed.    The  appeal  came 
on  for  hearing  on  the  30th  of  April,  1884. 

Sir  F,  Herschell,  S.G.,  Marten,  Q.C.,  and  Joseph  Beaumont,  for  the 
Appellants : — 

We  contend,  in  the  first  place,  that  the  Plaintiffs  have  no 
right  at  all,  for  their  windows  have  been  altered  in  a  way  which 
amounts  to  an  abandonment  of  the  ancient  lights.  Their  building 
is  a  new  building,  and  only  small  parts  of  their  present  windows 
occupy  parts  of  the  openings  of  the  old  windows.  Hutchinson  v. 
Copestake  (1)  decides  that  this  destroys  the  old  right,  and  that 
case  has  never  been  overruled.  The  decision  of  it  did  not  turn 
at  all  on  the  doctrine  of  Benshaiv  v.  Bean  (2),  which  the  majority 
of  the  Judges  who  decided  Hutchinson  v.  Copestake  in  the  Ex-^ 
chequer  Chamber  were  prepared  to  overrule,  and  they  decided 
the  case  on  another  ground.  That  Hutchinson  v.  Copestake  was 
not  decided  by  the  Exchequer  Chamber  on  the  ground  of  Ben- 
shaw  V.  Bean  is  clearly  shewn  by  Blackhurn,  J.,  in  Tapling  v. 
Jones  (3).  The  doctrine  of  Benshaiv  v.  Bean  was  that  if  A. 
having  ancient  lights  over  BJs  land  opened  new  ones  and  B. 
could  not  darken  the  new  ones  without  an  erection  which  would 
also  darken  the  old  ones,  he  was  at  liberty  to  darken  them,  and 

(1)  8  C.  B.  (N.S.)  102 ;  9  C.  B.        (2)  18  Q.  B.  112. 
(N.S.)  863.  .  (3)  12  C.  B.  (N.S.)  826,  836. 
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the  effect  of  the  decision  of  the  House  of  Lords  in  Tapling  v. 
Jo7ies  (1)  is  simply  to  overrule  that  doctrine.  Lord  Westbury  in- 
deed (2)  couples  Benshatv  v.  Bean  (3)  and  Hutchinson  v.  Cope- 
staJce  (4)  together ;  but  he  was  in  error  in  doing  so  :  the  two  cases 
are  perfectly  distinct.  Some  of  the  Judges  in  Hutchinson  v.  Cope- 
stahe  approved  of  Benshaw  v.  Bean,  the  majority  did  not ;  but  all 
agreed  in  deciding  it  upon  the  ground  on  which  it  was  decided. 
That  case  stands,  and  is  applicable  to  the  present  (5). 

[Baggallay,  L.J.,  referred  to  Staight  v.  Burn  (6). 

LiNDLEY,  L.J. : — Do  you  say  that  if  every  old  window  is 
enlarged  the  right  is  lost  ?] 

Ko;  for  in  that  case  the  access  of  light  to  all  the  old  space 


(1)  11  H.  L.  C.  290. 

(2)  Ibid.  306. 

(3)  18  Q.  B.  112. 

(4)  8  C.  B.  (N.S.)  102;  9  C.  B. 
(N.S.)  863. 

(5)  The  annexed  plan  shews  the 
alterations  of  the  plaintiff's  windows 
in  Hutchinson  v.  Copestake.    The  parts 


of  the  old  windows  which  were  included 
in  the  new  windows  are  shaded ;  and 
the  parts  which  were  blocked  up  by 
the  alterations  are  blacks  The  whole 
of  the  new  ground-floor  wall  above  the 
window  sills  was  glazed,  except  the 
spaces  occupied  by  the  pilasters  and 
doorways. 
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(6)  Law  Fvcp.  5  Oh.  1G3. 
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C.  A.  remains.  Staighf  v.  Burn  (1)  is  not  against  us ;  it  merely  gave 
1884  the  person  who  had  altered  his  windows  a  locus  poenitenti^,  and 
Newson  allowed  him  to  restore  them  to  the  old  form.  National  Provincial 
Plate  Glass  Insurance  Comjpany  v.  Prudential  Assurance  Com" 
jpany  (2)  adopts  our  view,  and  lays  down  that  the  new  windows 
must  be  substantially  the  same  as  the  old  to  retain  the  right. 
The  observations  of  Lord  Justice  James  in  Fowlers  y.-  Walker  (3) 
tend  the  same  way,  and  also  Ecclesiastical  Commissioners  for 
England  v.  Kino  (4).  There  is  here  professional  evidence  that 
the  windows  have  been  altered  in  a  way  quite  inconsistent  with 
an  intention  to  retain  the  lights,  whatever  coincidence  there  is  of 
new  windows  with  old  is  purely  accidental.  The  permanent  alter- 
ation of  the  windows  proves  abandonment :  Stohoe  v.  Singers  (5). 

We  say,  then,  that  the  Plaintiffs  here  have  no  ancient  lights ; 
but  we  also  say  that  as  regards  a  part  of  their  frontage  our  erec- 
tion makes  no  appreciable  difference  in  the  light,  and  as  regards 
the  rest  there  is  only  one  window  in  that  part  which  includes  an 
ancient  light,  and  the  evidence  shews  that  the  loss  of  light  in  the 
room  in  which  that  window  is  will  be  very  trifling.  If,  therefore, 
the  Plaintiffs  have  a  case,  it  is  one  for  damages,  not  for  an  injunc- 
tion :  Dent  v.  Auction  Mart  Company  (6) ;  Aynsley  v.  Glover  (7) ; 
Holland  v.  Worley  (8).  That  case  shews  that  the  Court  has  a 
wide  discretion  as  to  whether  it  will  grant  an  injunction  or  give 
damages.  Gaunt  v.  Fynney  (9)  is  an  instance  of  giving  damages 
instead  of  an  injunction  n  a  case  of  nuisance.  In  our  case  the 
old  lights  that  are  left  open  are  so  few  that  no  appreciable 
difference  in  the  light  would  be  occasioned  by  blocking  them 

(1)  Law  Eep.  5  Ch.  163.  sitting  in  the  Court  of  Appeal  that 

(2)  6  Ch.  D.  757.  cases  could  not  be  cited  from  the 

(3)  51  L.  J.  (Ch.)  443.  Weekly  Notes.    No  doubt  they  were 

(4)  14  Ch.  D.  213.  generally  accurate,  but  they  were  too 

(5)  8  E.  &  B.  31.  concise  to  be  safely  read  as  authorities. 

(6)  Law  Rep.  2  Eq.  238.  They  were  only  useful  for  the  purpose 

(7)  Law  Rep.  18  Eq.  544;  Law  for  which  they  were  intended,  to  inform 
Eep.  10  Ch.  283.  the  Court  and  the  profession  that 

(8)  26  Ch.  D.  578.    This  ca^e  was  certain  points  had  been  decided, 
at  first  cited  by  Counsel  from  the 

]:^otes.  Baggallay,   L.J.,  expressed  the 


same  opmion. 

Cotton,  L.  J.,  said  that  it  was  deter-  (9)  Law  Rep.  8  Ch.  8. 
mined  while  the  Lord  Chancellor  was 
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inappreciable.  issi 


Hemming,  Q.C.,  and  Byrne  (C.  J,  H.  Corhett  with  them),  for 
the  Plaintiffs : — 

If  we  have  one  light  which  was  an  ancient  light  we  are  entitled 
to  protection  for  it.  The  right  continues  till  intentional  aban- 
donment. Here  the  Appellants  cannot  shew  that  we  have  ever 
abandoned  our  rights.  Opening  a  new  window  or  enlarging  an 
old  one  is  no  evidence  of  abandonment  of  the  old  right,  nor 
does  it  impose  any  additional  burden  on  the  servient  tenement. 
The  Appellants  rely  on  Hutchinson  v.  CopestaJce  (1),  but  that 
case,  as  well  as  Benshaw  v.  Bean  (2),  is  really  overruled  by 
Tabling  v.  Jones  (3).  If  Hutchinson  v.  Cojpestahe  can  be  sup- 
ported, it  is  on  the  ground  that  the  Court  held  that  there  was 
evidence  of  abandonment ;  there  is  none  here. 

With  respect  to  the  question  whether  the  Plaintiffs  are  entitled 
to  damages  or  an  injunction,  that  will  be  decided  at  the  hearing. 
On  this  motion  the  Court  must  consider  the  question  of  balance 
of  convenience.  The  inconvenience  to  the  Defendants  of  an 
interlocutory  injunction  will  be  very  slight ;  if  they  should  be 
ultimately  successful,  it  will  only  be  a  brief  delay,  while  if  ulti- 
mately unsuccessful  they  will  be  the  serious  sufferers  by  being 
allowed  now  to  complete  their  building,  as  they  will  have  either 
to  pull  down  or  pay  very  heavy  damages,  or  both ;  and  they  can 
easily  erect  a  screen  to  test  the  effect  upon  our  light  if  they 
want  evidence  on  that  point.  Whereas  to  the  Plaintiffs  the 
injury  will  be  very  great  if  the  Defendants  are  allowed  to  proceed 
with  their  building,  for  it  will  destroy  the  marketability  and 
the  reputation  of  a  large  number  of  chambers  now  letting  at 
many  thousands  a  year ;  and  whatever  undertaking  as  to  damages 
they  may  give  will  not  compensate  us.  It  is  now  becoming  very 
usual  for  builders  who  are  accused  of  interfering  with  ancient 
lights  to  hurry  up  the  building,  because  they  know  that  even  if 
the  action  is  decided  against  them  the  Court  will  be  reluctant  to 

(1)  9  C.  B.  (N.S.)  8G3.  (2)  18  Q.  B.  112. 

0)  11  TT.  T..  C.  200. 
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make  them  pull  it  down  again,  and  a  jury  would  be  still  more 
unwilling  to  do  so. 

Beaumont,  in  reply  : — 

The  injunction  will  be  a  serious  loss  to  us.  The  Court  is  not 
in  the  habit  of  granting  an  interlocutory  injunction  where  there 
is  a  serious  doubt  as  to  the  plaintiff's  legal  right. 

Baggallay,  L.J. : — 

In  this  case  the  Plaintiffs  and  the  Defendants  are  owners,  for 
unexpired  terms  of  different  lengths,  of  properties  on  the  opposite 
sides  of  a  narrow  street,  about  twelve  feet  wide,  in  the  city  of 
London,  known  as  Little  Winchester  Street.  The  street  runs  in  a 
direction  north  and  south,  and  the  Plaintiffs'  property  is  upon 
the  western  side  and  the  Defendants'  property  on  the  eastern 
side  of  this  narrow  street.  At  the  present  time  the  Plaintiffs' 
property  consists  of  a  very  fine  range  of  buildings  approaching- 
200  feet  in  length,  of  fifty  feet  or  thereabouts  in  height,  with  good 
architectural  proportions,  and  uniform  throughout  as  far  as  the 
fagade  is  concerned.  The  Defendants'  property  is  upon  the  other 
side  of  the  street,  opposite  the  Plaintiffs'  premises,  facing  about 
120  feet  of  them.  At  the  southern  end  of  the  street,  and  for  about 
twenty-four  feet  from  the  southern  end  of  the  Defendants'  property, 
as  it  existed  before  it  was  recently  pulled  down,  it  was  about  the 
same  height  from  the  ground  as  the  Plaintiffs',  and  for  a  space 
of  about  forty  feet  of  the  Defendants'  property,  only  stood  at  a 
height  of  something  like  twenty  feet.  The  Defendants  are  about 
to  rebuild  their  property  according  to  the  proposed  plans  to  a 
uniform  height  quite  as  high  as,  or  higher  than,  the  existing 
buildings  of  the  Plaintiffs ;  and  the  Plaintiffs  have  commenced 
this  action  for  the  purpose  of  obtaining  an  injunction  to  restrain 
the  erection  of  the  buildings  so  as  to  interfere  with  what  they 
have  alleged  to  be  the  ancient  lights  of  the  Plaintiffs.  The 
Plaintiffs'  buildings  as  they  at  present  exist  were  constructed  in 
the  year  1867,  and  prior  to  their  reconstruction  there  were  certain 
windows  in  the  building  which  were  acknowledged  to  be  windows 
in  respect  of  which  they  were  entitled  to  protection  as  ancient 
lights.    Upon  the  reconstruction  of  the  building,  when^put  into 


0.  A. 

1884 
Newson 

V. 

Pendee. 


VOL.  XXVII.]  CHANCEEY  DIVISION. 


58 


V. 

Pendee. 
Baggallay,  L.J. 


its  existing  form,  the  position  of  the  windows  in  the  building      C.  A. 
was  very  materially  altered,  but  at  the  same  time  to  a  certain  1884 
extent  the  existing  windows  comprise  portions  of  what  I  may  newsox 
call  the  area  of  the  old  windows.     In  one  or  two  instances  it 
would  appear  that  the  new  windows  to  a  great  extent  correspond 
with  the  ancient  windows,  but  in  other  cases  the  area  of  the 
ancient  windows  was  more  or  less  blocked  up,  but  nevertheless 
in  several  windows  the  area  of  the  ancient  windows  forms  part 
of  the  present  windows,  and  it  is  in  respect  of  the  portions  of 
the  said  windows  (using  a  term  not  strictly  correct,  but  sufficient 
to  express  my  meaning),  which  are  comprised  in  the  area  of  the 
new  windows  that  the  Plaintiffs  claim  their  right  to  protection. 
If  this  case  ever  comes  to  be  heard  upon  a  trial  of  the  action, 
it  appears  to  me  that  there  .will  be  properly  three  questions 
to  be  determined  by  the  Court.    The  first  will  be  whether  the 
alterations  which  were  made  by  the  Plaintiffs  in  1867  amounted 
to  an  abandonment  of  their  right  to  the  ancient  lights  of  which 
they  were  then  possessed,  or  whether  they  continued  after  that 
period  of  time  to  retain  those  rights  to  any  appreciable  extent.  Of 
course  if  the  latter  question  is  answered  in  the  negative  upon  the 
hearing  of  the  cause,  the  Plaintiffs'  case  is  gone,  but  assuming 
that  this  question  is  answered  in  the  affirmative,  then  the  next 
question  will  be  whether,  if  the  building  which  the  Defendants 
purpose  to  erect,    is  erected  in  accord^pce  with  its  present 
scheme  and  design,  there  will  be  a  substantial  interference  with 
the  access  of  light  through  their  windows  ;  and  the  third  question 
will  be,  assuming  that  the  Court  should  arrive  at  that  conclusion, 
that  is  to  say,  that  there  was  no  abandonment  of  the  ancient 
lights,  and  that  what  is  proposed  to  be  done  by  the  Defendants 
will  interfere  with  the  access  to  ancient  lights  to  which  the  Plain- 
tiffs are  still  entitled,  then  whether  the  injury  which  will  be 
occasioned  to  the  Plaintiffs  should  be  compensated  by  damages, 
or  whether  there  should  be  a  perpetiuxl  injunction  restraining 
the  Defendants  from  interfering  with  the  Plaintift's.    Those  will 
be  the  three  questions  to  be  determined  at  the  liearing  if  nothino- 
be  done  in  the  meantime.    But  now  we  have  to  deal  with  the 
question  of  an  application  for  an  interim  injunction.  When 
the  action  was  commenced  and  an  application  made  to  Vice- 
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Chancellor  Bacon  for  an  interim  injunction,  the  Yice-Cliancellor 
thought  it  right  to  grant  that  injunction,  and  this  appeal  has 
been  brought  and  has  been  supported  and  opposed  by  able 
arguments. 

The  argument  in  support  of  the  appeal  amounts  substantially 
to  this.  In  the  first  place,  it  was  said  that  the  case  is  so  clear 
that  there  was  an  abandonment  of  the  right  to  ancient  lights  in 
1867,  that  the  Plaintiffs  have  no  right  whatever  to  come  into  this. 
Court  at  all,  and  therefore  the  injunction  ought  to  be  discharged 
and  nothing  else  done.  The  practical  result  of  that  view  would 
be  that  at  the  hearing  of  the  action  the  Plaintiffs'  claim  must  be 
dismissed.  Then  it  was  argued  in  the  second  place,  that  if  there 
was  no  abandonment  of  right,  and  if  the  right  to  light  still 
remained,  it  would  not  be  interfered  with  by  the  Defendants" 
building  to  any  substantial  extent,  and  certainly  not  to  such 
an  extent  as  would  authorize  the  interposition  of  the  Court  to 
prevent  the  continuance  of  such  interference.  Then  the  third 
argument  is  that  upon  the  hearing  of  the  cause  the  only  remedy 
to  which  the  Plaintiffs  would  be  properly  held  entitled  to  even  if 
they  succeeded  upon  the  other  points,  would  be  a  right  to  damages 
and  not  a  perpetual  injunction  restraining  the  erection  of  the 
building.  Upon  that  view  of  the  case,  of  course,  as  regarded  the 
first  two  portions  of  the  argument,  if  well  founded,  we  ought 
simply  to  discharge  the  order  which  was  made  by  the  Yice-Chan- 
cellor  ;  but  supposing  we  should  be  adverse  to  taking  that  view, 
then  there  would  remain  the  question  whether  we  ought  to  accede 
to  the  suggestion  of  the  Defendants  that  instead  of  granting  the 
interim  injunction  we  should  discharge  the  order  of  the  Yice- 
Chancellor,  allowing  the  Defendants  to  go  on  with  their  buildings, 
upon  an  undertaking  by  them  to  take  them  down  again  to  such  an 
extent,  if  any,  as  the  Court  should  direct  at  the  hearing  of  the 
cause,  and  that  they  would  be  answerable  for  any  damage  caused 
to  the  Plaintiffs  by  reason  of  the  works  going  on  until  such  time 
as  they  should  be  removed. 

Now,  I  do  not  think  it  necessary  to  state  in  anything  like 
detail  my  views  upon  the  several  points  to  which  I  have  adverted, 
as  the  matter  will  be  for  the  consideration  of  the  Court  upon  the 
hearing ;  but  if  I  were  satisfied  upon  the  evidence  now  before  us 
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that  there  had  been  in  1867  an  abandonment  of  the  right  of  the  0.  A. 
Plaintiffs  to  the  lights,  which  down  to  that  period  they  had  pos-  "  1884 
sessed,  I  should  have  felt  it  my  duty  to  act  upon  the  opinion  so  js^ewsox 
formed  ;  but  I  cannot  say  I  have  arrived  at  that  conclusion.  Cer- 
tainly, the  balance  of  my  mind  at  present,  although  there  may  be 
additional  materials  brought  before  the  Court  at  the  hearing  of  the 
action,  is,  that  there  was  not  an  abandonment,  and  I  am  very 
much  influenced  in  arriving  at  that  conclusion  by  the  great  care 
that  seems  to  have  been  taken  at  the  time  of  erecting  the  new 
buildings  to  make  a  record  of  the  exact  position  occupied  by  all 
the  ancient  lights  before  the  alteration  was  made,  and  to  shew  to 
what  extent  they  would  be  interfered  with  or  modified  by  the  new 
windows ;  and  evidently,  to  some  extent,  the  efforts  which  were 
then  made  to  secure  a  correct  record  of  what  the  ancient  lights 
were  were  communicated  to  the  other  side,  though  not  to  an  extent 
from  which  it  could  be  inferred  that  there  was  a  recognition  of  the 
right  of  the  Plaintiffs  to  retain  such  lights  as  they  previously 
possessed.  However,  as  I  said  before,  there  may  be  additional 
materials  before  the  Court  when  the  cause  comes  on  for  final  hear- 
ing, which  may  induce  the  Court  to  come  to  the  conclusion  that 
there  was  an  abandonment  of  the  right.  Upon  this  point  I  will 
make  an  observation  upon  the  cases  of  Benshaw  v.  Bean  (1)  and 
Hutchinson  v.  Copestahe  (2),  which  have  been  adverted  to  in  the 
course  of  the  argument,  and  without  going  so  far  as  to  say  that 
the  decision  in  Hutchinson  v.  CojpesfaJce  was  at  variance  with  the 
decision  in  the  Plouse  of  Lords  in  Tapling  v.  Jones  (3),  I  am 
bound  to  say  that  if  the  true  construction  of  Hutchinson  v.  Co2)e- 
staJce  is  such  as  the  Solicitor-General  contended  for  here  (which  I 
do  not  think  it  is),  namely,  that  in  no  case  unless  you  preserve 
the  old  windows  unaltered,  can  there  be  any  right  retained  to  the 
access  of  light,  then  such  a  decision  has  been  interfered  with  and 
overruled  by  Tabling  v.  Jones,  In  Hutchinson  v.  CopestaJce  in  the 
Exchequer  Chamber,  Mr.  Justice  Cromptoib  and  Mr.  Justice  Hill 
had  previously  given  their  judgments,  entirely  basing  them  upon 
the  decision  in  BensJimv  v.  Bean,  but  Mr.  Justice  Blachhurn, 
speaking  for  himself  and  Mr.  Baron  Channell,  said  (4)  :  "  We 

(1)  18  Q.  B.  112.  (3)  11  11.  L.  0.  290. 

(2)  y  0.  \l  (N.S.)  8G3.  (1)  0  C.  B.  (N.S.)  at  pp.  870,  871. 
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0.  A.      consider  this  a  very  different  question,  on  whicli,  if  it  was  raised 
1884    *  by  the  facts,  we  should  be  bound  to  deliver  an  opinion.    As  it  is, 
Newson     without  doing  so,  we  rest  our  concurrence  in  affirming  the  judg- 
Pender     nient  on  the  ground,  that,  comparing  the  tracings,  which  are  part 
Ba'^glnl^  L  J  0)>  ^®  fi^^        ^0      of  the  plaintiff's  present  windows 

—  substantially  corresponds  with  an  ancient  window  ;  and  we  draw 
the  inference  of  fact  that  no  one  of  the  present  lights  claimed 
is  a  continuation  of  one  of  the  ancient  lights.  We  perfectly  . 
concur  in  the  reasoning  of  my  Brother  Crompton,  by  which  he 
shews  that  the  new  and  the  old  window  may  occupy  in  part 
the  same  space,  without  the  right  to  light  claimed  through  the 
new  window  being  the  same  right  as  that  enjoyed  for  twenty 
years  without  interruption  through  the  old  one."  That  being  the 
view  of  Mr.  Justice  Blachhurn  and  Mr.  Baron  Channell,  Mr.  Baron 
Bramwell  added  these  words  :  "  I  concur  in  this  judgment,  solely 
on  the  ground  that  no  one  of  the  existing  windows  occupies  the 
same  position  as  any  one  of  the  ancient  windows  did,  and  conse- 
quently that  by  no  one  of  them  have  the  light  and  air  been 
enjoyed  for  twenty  years,  and  so  no  right  has  been  acquired  in 
respect  of  any  of  them  against  the  Plaintiffs."  In  the  course  of 
the  argument  the  Solicitor-General  drew  our  attention  to  the 
sketch  of  the  old  and  new  windows  as  they  existed  in  that  case  of 
Hutchinson  v.  CopestaJce  (2),  and  certainly  it  would  be  quite  accu- 
rate^ as  Mr.  Baron  Bramwell  put  it,  to  say  that  no  one  of  the  exist- 
ing windows  exactly  coincided  with  one  of  the  ancient  windows. 
There  were  some  very  closely  approximating,  but  some  of  those 
most  closely  approximating  to  the  ancient  windows  were  slightly 
added  to  in  the  new  windows,  and  that  to  some  extent,  no  doubt, 
supported  the  argument  of  the  Solicitor-General  as  regards  the 
true  effect  of  the  decision  in  Tapling  v.  Jones  (3). 

Well,  then,  the  next  question  that  would  appear  to  come  under 
the  consideration  of  the  Court  upon  the  hearing  of  this  action, 
would  be  whether,  assuming  there  has  been  no  abandonment  of 
the  right  in  regard  to  such  portions  of  the  ancient  windows  as  now 
form  a  portion  of  the  area  of  the  new  windows,  there  will  be  by  the 
construction  of  the  proposed  building  of  the  Defendants,  a  substan- 

(1)  See  a  copy  of  the  sketch,  ante,  p.  49.  (2)  9  C.  B.  (^.S)  863. 

(3)  11  H.  L.  C.  290. 
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tial  interference  with  the  access  of  light,  and  in  point  of  fact,  a  C.  A. 
deprivation  of  that  light  which  unless  such  addition  were  made  to  1884 
the  buildings  the  Plaintiffs  would  otherwise  enjoy.  No  doubt  we  NE^Ysox 
have  had  evidence  given  by  a  gentleman  of  very  considerable 
experience,  as  regards  experiments  he  has  made,  and  from  which 
he  has  come  to  the  conclusion  that  there  will  not  be  a  substantial 
deprivation  of  light,  but,  as  I  observed  before,  in  cases  of  this  kind 
you  really  hardly  want  the  assistance  of  expert  evidence  to  tell 
you  what  will  be  the  effect  of  raising  a  wall  immediately  opposite 
a  window.  The  upper  portions  of  the  windows  of  the  ground 
floor  are  very  nearly  ten  feet  above  the  level  of  the  floor,  and  at 
present  there  is  an  existing  wall  twenty  feet  high  opposite,  and  if 
you  raise  that  wall  and  make  it  fifty  feet  instead  of  twenty  feet 
it  appears  to  me  very  difficult  to  say  that  these  windows  upon  the 
ground  floor  will  not  be  interfered  with  to  a  substantial  extent  by 
the  raising  of  the  opposite  wall.  That  will  apply  so^  far  as  there 
is  any  right  to  ancient  lights  in  respect  of  the  windows  upon,  the 
ground  floor  to  a  greater  extent,  because  as  the  building  at  present 
exists  there  will  be  a  horizontal  access  of  light  which  will  be  in- 
terfered with  by  the  raising  of  the  wall ;  nor  am  I  at  present 
<iertain  what  will  be  the  effect  upon  the  lateral  access  of  light, 
because  there  are  windows  both  upon  the  right  hand  and  upon 
the  left,  and  it  would  appear  that  at  the  later  part  of  the  day 
>a  considerable  amount  of  light  must  come  to  these  windows.  But 
however  that  is  a  question  to  be  discussed  more  fully  at  the 
hearing  of  the  cause.  At  any  rate,  it  appears  to  me  that  there 
is  a  question  to  be  tried  as  far  as  regards  the  alleged  abandonment 
of  the  ancient  lights  and  a  question  to  be  tried  as  far  as  regards 
the  substantial  interference  with  the  ancient  lights,  if  they  do 
exist,  to  the  present  day. 

Then  comes  the  question  whether  now,  at  the  present  time,  the 
Plaintiffs  shall  be  protected  by  a  continuance  of  the  injunction 
which  the  Yice-Chancellor  granted,  or  whether  the  real  justice  of 
the  case  would  not  be  sufficiently  met  by  ordering  the  injunc- 
tion to  be  discharged,  and  allowing  the  Defendants  to  go  on  with 
their  building  upon  giving  an  undertaking  to  pull  it  down  again  if 
the  Court  should  direct  that  it  should  be  pulled  down  again  to 
such  an  extent  as  the  Court  should  think  fit.    At  one  time  I 
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C,  A.      must  say  I  was  disposed  to  think  an  undertaking  of  that  kind  on 
1884       the  part  of  the  Defendants  would  sufficiently  meet  the  merits  of 
Newson     tlils  case,  and  more  especially  so  when  the  Defendants  offered  to 
give  in  addition  to  that  an  undertaking  not  to  raise  any  portion  of 
their  building  higher  than  the  existing  buildings  of  the  Plaintiffs. 
But  upon  a  more  mature  consideration  of  the  case,  having  had 
the  advantage  of  the  arguments  which  have  been  addressed  to  us 
upon  the  part  of  the  Plaintiffs,  I  have  arrived  at  a  different  view, 
and  in  my  opinion  I  think  the  balance  of  convenience  shews  that 
the  best  course  to  pursue  will  be  to  allow  the  injunction  to 
continue.    If  the  Defendants  should  ultimately  turn  out  to  be 
right  they  will  be  damaged  by  the  continuance  of  the  injunc- 
tion, but  there  is  an  undertaking  on  the  part  of  the  Plaintiffs  to 
meet  any  damages  which  the  Defendants  may  sustain  to  such  an 
extent  as  the  Court  may  direct,  and  it  appears  to  me  that  it  will 
be  a  less  inconvenience  to  the  Defendants  than  that  they  should  be 
allowed  to  continue  their  building  upon  an  undertaking  to  pull  it 
down  again,  because  there  would  be  always  a  considerable  doubt 
hanging  over  them  which  might  materially  interfere  with  the 
dealing  with  the  property.    And  I  do  not  altogether  disregard 
the  argument  which  has  been  addressed  to  us,  that  though 
probably  if  the  present  Court  had  thought  it  right  to  impose 
such  an  undertaking  upon  the  Defendants  it  would  have  enforced 
that  undertaking  if  the  ultimate  result  of  the  decision  should  be 
against  the  Defendants  ;  yet  one  cannot  feel  with  confidence  that 
upon  the  facts  coming  before  the  Court  the  result  might  not 
happen  which  has  happened  upon  other  occasions  where  the 
Court  has  felt  the  destruction  of  property  very  undesirable,  and  a 
view  has  been  taken,  which  the  plaintiff  has  been  unable  to  resist, 
that  he  should  accept  compensation  in  the  form  of  damages 
instead  of  the  pulling  down  of  the  premises.    Nor  do  I  forget  the 
last  argument  addressed  to  us  by  Mr.  Byrne,  that  it  is  really  the 
Defendants  who  have  brought  the  matter  about,  and  have  done 
that  which  has  given  rise  to  the  litigation ;  therefore,  bearing- 
all  these  circumstances  in  mind,  I  think  that  the  order  of  Yice- 
Chancellor  Bacon  was  right,  and  that  the  appeal  should  be  dis- 
missed, and  I  see  no  reason  why  being  dismissed  it  should  not  be 
dismissed  with  costs. 
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In  this  case  the  Vice-Chancellor  has  granted  an  injunction  to 
restrain  the  Defendants,  whose  building  was  opposite  the  building  Newsox 

v. 

of  the  Plaintiffs,  from  raising  their  building  so  as  to  obstruct  or  Pendek. 
interfere  with  the  lights  of  the  Plaintiffs.  The  case  has  been  fully 
argued,  although  only  an  interlocutory  injunction  was  granted, 
and  I  must  confess  I  regret  that  we  are  unable  to  do  now  that  which 
might  have  been  done  with  consent  by  the  Court  of  Appeal  in 
former  days,  namely,  to  turn  the  motion  for  an  injunction  into  the 
hearing  of  the  action  and  to  decide  it  with,  if  necessary,  such 
additional  evidence  as  either  party  might  have  desired  to  bring. 
But  that  we  cannot  do,  and  therefore  we  can  only  deal  with  this 
which  is  an  appeal  against  an  interim  injunction.  What  we 
have  to  consider  is  this,  whether  the  materials  that  are  before  us 
shew  a  probability  that  at  the  hearing  the  Plaintiffs  will  get  an 
injunction,  and  the  balance  of  convenience  or  inconvenience  of 
granting  or  refusing  an  injunction.  One  point,  and  a  very 
material  question,  involving  a  matter  of  law,  and  one  which  must 
very  much  influence  our  decision  upon  the  question  -whether  an 
injunction  should  be  granted,  was  in  respect  of  what  windows  or 
rather  in  respect  of  what  parts  of  windows  the  Plaintiffs  are  entitled 
to  any  protection,  and  whether  they  are  entitled  to  protection  in 
the  way  of  injunction.  That  is  the  material  question.  Upon  the 
one  hand  it  was  contended  upon  the  part  of  the  Defendants  that 
the  Plaintiffs  had,  when  they  rebuilt  their  premises,  entirely  aban- 
doned all  their  ancient  lights,  and  some  communications  that  had 
taken  place  between  the  surveyors  of  the  Plaintiffs  and  the  sur- 
veyors of  the  owners  of  the  Defendants'  property  were  relied  upon. 
Whether  the  Defendants  have  any  fresh  evidence  and  will  be 
able  to  make  out  an  intention  on  the  part  of  the  Plaintiffs  to 
abandon  their  old  lights  is  a  question  not  to  be  determined  now, 
and  all  I  will  say  is  that,  upon  the  evidence  before  us,  in  my 
opinion,  there  is  no  probability  that  the  Plaintiffs  intentionally 
abandoned  their  right  to  the  ancient  lights,  but  as  far  as  one  can 
see  upon  the  evidence  they  did  their  best,  whether  successfully  or 
not,  to  construct  the  building  so  as  to  retain  the  protection  which 
the  use  of  tlie  light  through  the  old  windows  would  give  them. 
Of  course  it  is  an  entirely  different  question  whether  by  what  the 
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0.  A.      Plaintiffs  have  done  they  have  lost  in  respect  of  any  or  all  of  the 

1884       windows  the  right  to  ancient  light.    I  may  state  this  generally  ; 

Newson  ^  building  of  four  floors,  and  as  regards  the  different  floors 

^  ^-  there  are  portions  of  the  area  occupied  by  the  new  windows  which 
Pendek.  .  .  . 

  comprise  the  area  of  the  old  li2:hts,  and  in  some  cases  in  very 

:;otton,  L.J.      ...  .  D       '  J 

  insignificant  dimensions.    As  regards  the  second  and  first  floors, 

there  are  undoubtedly  windows  which  do  contain  portions  of  the 
area  occupied  by  ancient  windows,  and  with  respect  to  those  upon 
the  ground  floor  it  is  shewn  that  although  none  of  the  new  win- 
dows are  coincident  in  area  with  the  ancient  lights  in  the  old 
building,  yet  there  are  windows  which  include  the  whole  of  the 
area  occupied  by  windows  in  the  old  building,  and  some  others 
which  contain  a  more  or  less  substantial  portion  of  the  area  of 
the  ancient  windows  in  the  old  house.  It  was  contended  on  behalf 
of  the  Defendants,  as  I  understand  the  argument,  that  there  was 
authority  which  shewed  that  in  respect  to  all  these  windows  which 
were  not  coincident  with  the  windows  in  the  old  house,  the  Plain- 
tiffs had  lost  their  right,  and  Sutchinson  v.  Coiwstahe  (1)  was  the 
case  relied  upon;  whereas,  upon  the  other  hand,  the  Plaintiffs 
contended  that  Tabling  v.  Jones  (2),  in  the  House  of  Lords,  over- 
ruled altogether  what  was  laid  down  in  Hutchinson  v.  CojpestaJce, 
and  that  according  to  the  decision  of  the  House  of  Lords  in  Taj^ 
ling  V.  Jo7ies  the  Plaintiffs  remained  entitled  to  their  legal  right, 
and  to  the  protection  of  an  injunction  in  respect  of  all  those 
portions  of  their  present  windows  which  were  coincident  with 
any  portion  of  the  old  lights  in  the  old  house  and  corresponded 
with  any  portion  of  the  old  lights.  In  my  opinion  Tabling  v. 
Jones  did  not  decide  that.  That  case  is  reported  both  in  the  House 
of  Lords  and  in  the  Court  of  Exchequer  Chamber ;  and  it  was 
remarked  by  the  Judges  that  there  the  plaintiff  had  one  window 
in  his  new  building  which  was  entirely  coincident  with — except 
that  it  had  been  reconstructed — the  ancient  light  in  the  ancient 
building,  and  in  my  opinion  all  that  Taplingy.  Jones  decided  was 
this,  that  where  there  is  a  modern  light  in  a  reconstructed  building 
coincident  with  an  old  light  there,  the  right  to  be  protected  was 
not  lost  by  putting  other  lights  in  the  building  which  were  not 
entitled  to  any  protection  from  being  ancient  lights — that  is  to  say, 
(1)  9  0.  B.  (N.S.)  863.  (2)  12  C.  B.  (N.S.)  826 ;  11  H.  L.  C.  290. 
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a  neighbour  could  not  under  the  guise  of  these  new  lights  having  C.  A. 
been  added  claim  to  obstruct  the  windows  in  respect  to  which  the  1884 
right  to  an  ancient  light  could  be  claimed.  But  that  was  not  over-  ?^ewson 
ruling  the  principle  to  be  found  in  Hutchinson  v.  Copestahe  (1),  as 
laid  down  by  Lord  Blachhurn  and  Lord  Bramwell.  In  that  case, 
what  they  decided  was — the  passages  have  been  read  by  Lord 
Justice  Baggallay  and  I  will  not  repeat  them — that  there  was  no 
window  in  the  new  building  which  was  coincident  with  the  old 
windows,  and  therefore  there  was  no  light  in  the  new  building 
which  could  be  considered  as  a  continuation  of  any  ancient  light. 
Tabling  y,  Jones  (2)  decided  that  by  constructing  new  windows, 
either  by  the  side  of  or  above  or  below  the  ancient  light  in  a 
reconstructed  building,  the  right  in  respect  of  it  was  not  lost,  and 
I  can  see  no  reason  why,  when  a  window  is  reconstructed,  which 
has  within  its  area  the  entire  area  of  an  old  ancient  light  entitled 
to  protection,  if  the  building  is  reconstructed,  with  that  in  its 
exactly  former  position,  the  addition  to  the  area  of  a  new  window 
which  included  the  area  of  the  old  would  destroy  the  right  which 
would  have  existed  if  instead  of  being  within  the  same  mullions 
it  had  been  an  addition  of  a  window  just  by  the  side  of  the  old 
window.  I  understand  the  ruling  to  be  that  although  there  is  a 
portion  of  the  ancient  light  coincident  with  a  portion  of  the  new 
light,  yet  if  the  new  light  does  not  include  the  area  of  the  old 
light  or  if  there  is  not  substantially  the  area  of  the  ancient  light 
included  in  the  new,  it  cannot  be  said  to  be  a  continuance  of  the 
ancient  light,  and  a  plaintiff  cannot  seek  protection  in  respect  of 
the  existing  windows  simply  because  he  has  got  a  little  bit  of  the 
area  of  the  ancient  light  included  in  the  area  of  the  new,  which 
is  not  a  continuance  of  the  ancient  light.  There  would  be  a 
question  as  to  whether  the  Plaintiffs  here  have  at  law  a  right  in 
respect  of  a  great  many  of  these  windows,  but  undoubtedly  there 
are  some  of  their  windows  which  do  include  the  entire  area  of  the 
old  lights,  and  in  my  opinion,  having  regard  to  Tapling  v.  Jones, 
they  are  entitled  in  respect  of  the  area  of  the  old  ancient  lights 
included,  substantially,  in  the  area  of  the  new  lights,  to  pro- 
tection. 

I  do  not  think  it  necessary,  as  regards  tliis  case,  to  decide 
(1)  9  C.  B.  (N.S.)  8G3.  (2)  11  II.  L.  C.  290. 
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C.  A.      whether  or  no  the  right  at  law  may  or  may  not  exist  in  respect 
1884       of  a  good  many  of  these  windows.  The  Plaintiffs  have  contended 
Newson    that  they  are  entitled  to  legal  protection  and  protection  in  equity 
Pendee.        respect  of  all  these  windows,  which  include  any  portion  of  the 
cottoTii  J    ^^^^  ancient  windows  and  at  any  rate  to  protection  as 

— ^  regards  the  portions  of  their  windows  which  do  include  or  coincide 
with  any  portion  of  the  area  of  his  ancient  windows.  But  it  is  a 
very  difficult  question,  to  my  mind,  whether,  although  they  may 
have  their  legal  right  of  action  in  respect  of  windows  which 
include  in  their  area  any  substantial  portion  of  their  ancient 
lights,  they  are  entitled  to  an  injunction  ;  because  an  injunction 
is  only  granted  where  there  is  a  substantial  interference  with 
the  access  of  light ;  and  where  the  portion  of  the  ancient  win- 
dow area  which  is  retained  in  the  area  of  the  new  windows  is 
comparatively  small,  it  may  well  be,  and  in  my  opinion  would 
be  the  case,  that  even  if  the  Plaintiffs  were  entitled  to  maintain 
an  action  at  law,  the  damage  to  them  by  blocking  up  the  only 
portion  of  the  new  window  in  regard  to  which  they  would  be 
entitled  to  protection  at  all,  must  be  so  immaterial  as  not  to 
entitle  them  to  the  protection  of  a  Court  of  Equity  by  injunction 
in  respect  of  that  portion  of  the  window,  even  although  it  may  be 
legally  considered  as  an  ancient  light.  That  was  apparently  the 
view  taken  by  Lord  Justice  Giffard  in  Staight  v.  Burn  (1),  when 
referring  to  the  case  of  Seath  v.  Buchnall  (2),  he  says :  "  I  cannot 
take  it  as  having  been  decided  otherwise  than  upon  its  parti- 
cular circumstances ;  those  particular  circumstances,  as  I  gather 
them,  being,  that  a  very  small  and  almost  inappreciable  proportion 
of  the  ancient  window  was  preserved,  and  the  rest  was  new;  so 
that  there  would  have  been  no  material  damages  at  law."  There- 
fore, in  my  opinion,  we  must  disregard  those  windows  in  the  first 
and  second  floors,  when  one  comes  to  consider  what  probability 
there  is  of  the  Plaintiffs  establishing  at  the  hearing  a  right  to  an 
injunction.  '  But  there  are  certainly  some  which  do  contain  the 
entire  or  substantial  area  of  the  old  lights,  and  as  the  Plaintiffs 
press  that  there  should  be  a  continuation  of  the  injunction,  I 
think  we  ought  not  to  disturb  the  order.  That  is  my  view,  not 
because  I  doubt  the  efficacy  of  undertakings  to  pull  down ;  for 
(1)  Law  Eep.  5  Chi.  163,  166.  (2)  Law  Eep.  8  Eq.  1. 
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in  my  opinion  it  ought  to  be  at  least  as  advantageous  to  the  C.  A. 
Plaintiffs  to  have  such  an  undertaking  as  for  the  Defendants  to  1884 

give  it ;  and  I  repeat  again  what  I  have  said  before  in  other  cases,  newTox 

that  where  the  defendant  says  that  his  building  when  completed  p^j^^ep 

will  do  no  damage,  and  if  he  is  not  restrained  he  will  undertake   

°  .  ...  CottoQ,  L.J. 

to  pull  it  down,  if  it  is  found  at  the  hearing  that  it  will,  I  think   

it  would  be  wrong  if  the  Court  were  to  take  such  an  undertaking, 
and  then  when  it  comes  to  a  hearing  not  to  enforce  it,  just  as 
much  as  it  would  grant  an  injunction  if  the  building  had  not 
been  put  up.  I  therefore  do  not  decide  in  favour  of  granting 
a  continuance  of  the  injunction  upon  the  ground  that  the  Judge 
upon  the  hearing  would  decline  to  enforce  the  undertaking 
offered  by  the  Defendants  in  order  to  avoid  an  interlocutory 
injunction,  but  because  upon  the  whole  I  think  it  is  better  here 
to  continue  the  injunction.  Of  course  if  it  turns  out  that  the 
Defendants  are  right,  loss  may  be  occasioned  to  them,  and  as  to 
that  the  Plaintiffs  have  given  an  undertaking  for  which  they  will 
be  answerable.  It  certainly  would  be  more  difficult  to  ascertain 
what  was  the  injury  to  the  Plaintiffs,  if  during  the  continuance  of 
this  action  the  Defendants  were  allowed  to  go  on  with  their 
building,  and  therefore  having  regard  to  the  fact  that  the  Plain- 
tiffs will  have  to  account  to  the  Defendants  if  they  are  wrong  for 
whatever  damages  they  may  have  sustained,  I  think,  as  I  have 
said,  the  proper  thing  is  to  grant  a  continuance  of  the  injunction. 
Of  course  the  Defendants  may  go  on  and  put  up  their  building 
to  the  height  of  their  ancient  building,  so  as  not  to  interfere 
with  the  Plaintiffs'  lights,  and  the  Plaintiffs  will  be  answerable 
in  damages  to  the  Defendants  if  they  are  wrong,  and  the  amount 
can  be  ascertained  without  more  difficulty  than  usually  occurs 
in  most  questions  of  damages. 

Then  as  we  continue  the  injunction,  of  course  the  Defendants 
will  be  anxious  that  the  case  should  be  brought  on  as  speedily  as 
possible,  and  that  is  not  without  influence  upon  my  mind  in  con- 
sidering what  ought  to  be  done.  The  injunction  being  continued, 
I  think  the  Plaintiffs  ought  to  undertake  to  speed  the  action,  that 
is  to  prosecute  the  action  with  due  diligence,  and  if  there  be  no 
delay  on  either  side,  probably  the  action  will  be  decided  and 
judgment  obtained  one  way  or  the  other  without  any  very  great 
delay. 
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C.  A.        LiNDLEY,  L.J.  : — 

I  am  of  the  same  opinion  as  to  the  result.  The  case  to  my 
Newson  mind  presents  several  questions  of  difficulty  which  will  have  to 
Pender,  be  encountered,  but  we  cannot  upon  the  present  materials  go  the 
length  of  saying  that  the  Plaintiffs  have  lost  all  their  rights  and 
are  entitled  to  no  relief — that  would  certainly  be  going  too  far 
upon  such  materials  as  we  have  got  before  us.  I  do  not  propose  to 
discuss  with  any  exactness  or  in  any  detail  what  their  rights  may 
be,  I  will  merely  mention  that  in  respect  to  the  cases  of  Benshaw 
V.  Bean  (1)  and  Hutchinson  v.  CopesfaJce  (2)  it  appears  to  me 
that  the  Courts  ought  to  be  careful  not  to  reinstate  and  revive 
BensJiaw  v.  Bean  by  inferring  abandonment  upon  the  method 
of  reasoning  which  was  condemned  by  the  House  of  Lords  in 
Tabling  v.  Jones  (3).  Benshaw  v.  Bean  was  not  decided  upon  the 
ground  that  the  rights  were  abandoned  but  upon  another  ground, 
and  it  would  be  only  to  revive  that  which  the  House  of  Lords 
condemned  to  shift  the  ground,  and  say  that  a  plaintiff  conduct- 
ing himself  as  in  Benshaiv  v.  Bean  had  lost  his  rights  by  abandon- 
ment instead  of  by  the  more  circuitous  process  as  pointed  out  by 
the  Court  of  Queen's  Bench.  With  regard  to  the  greater  part  of 
these  windows,  I  must  say  I  do  not  see  very  strong  evidence  of 
abandonment — there  is  evidence  from  which  I  should  think  no 
Court  or  Judge  would  say  that  the  great  bulk  of  the  lights  had 
been  abandoned,  but  as  to  some  there  is  very  considerable 
evidence  the  other  way.  I  do  not  at  all  take  the  view  that  the 
preservation  of  the  lower  lights  was  accidental,  I  take  it  that  it 
was  intentional  and  done  on  purpose  to  preserve  if  possible  the 
right  to  the  old  lights,  and  by  preserving  the  right  to  the  old 
lights  to  in  fact  gain  a  right  of  access  of  light  to  all  the  new  ones. 
That  is  what  the  Plaintiffs  were  intent  upon  doing,  but  whether 
they  succeeded  in  doing  it  is  another  matter.  As  regards  the 
old  lights  there  will  be  and  must  be  a  considerable  diminution 
of  light  if  the  Defendants'  building  is  carried  up  as  intended — 
that  is  tolerably  obvious,  but  whether  that  will  enable  the 
Plaintiffs  to  maintain  or  obtain  an  injunction,  or  whether  on  the 
other  hand,  at  the  hearing  the  proper  method  of  dealing  with  the 
case  will  not  be  to  refuse  to  grant  the  injunction  and^  let  the 

(1)  18  Q.  B.  112.  (2)  9  C.  B.  (N.S.)  863. 

(3)  11  H.  L.  C.  290. 
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Defendants  complete  their  building  without  prejudice  to  the  Plain-  C.  A. 

tiffs'  right  to  damages,  or  to  have  compensation,  is  another  matter.  1884 

"We  do  not  decide  that  now.    What  we  have  to  decide  is  what  Newson 

ought  to  be  done  under  the  circumstances  as  they  exist.    The  p^jJ^^er 

circumstances  as  they  exist  are  these :  the  Defendants  have  pulled   

.  .  Lindley,  L.J. 

down  their  old  building  but  not  begun  to  erect  their  new  build-   

ing,  and  they  will  if  they  choose,  notwithstanding  the  injunction, 
still  be  at  liberty  to  do  a  great  deal,  they  can  go  on  building  up 
to  the  extent  to  which  they  had  the  building  before  without  any 
risk,  and  if  they  go  higher  of  course  they  do  so  at  their  peril — 
if  they  go  higher  they  must  take  precautions  not  to  interfere 
with  the  ancient  lights,  but  at  all  events  the  injunction  will  not 
prevent  them  from  restoring  their  building  in  the  new  form  in 
accordance  with  the  old  height  if  that  suits  their  convenience. 
Upon  the  whole  it  seems  to  me  to  be  best  that  we  should  give 
them  liberty  to  do  no  more  than  that.  One  can  see  plainly 
enough  that  if  the  building  is  completed  before  the  trial,  and  if 
the  question  of  abandonment  should  then  go  before  a  jury,  the 
jury  would  be  very  apt — I  do  not  say  they  ought^ — to  infer  an 
abandonment  in  order  to  avoid  the  consequences  of  pulling  down 
handsome  buildings  such  as  the  Defendants  propose  to  build.  I 
do  not  think  that  that  risk  ought  to  be  run.  The  Defendants 
have  the  option  to  build  up  to  the  original  height  of  their  old 
building  or  leave  it  alone,  and  considering  the  really  serious 
questions  that  arise  and  the  extreme  difficulty  ol  doing  justice  if 
the  buildings  are  put  up,  it  appears  to  me  upon  the  whole  that 
the  best  thing  to  do  is  to  maintain  the  injunction. 

Cotton,  L.J. : — 

I  should  have  added  that  I  thought  upon  the  evidence  that 
there  was  at  least  a  probability  that  the  Plaintiffs  would  shew 
substantial  injury  to  those  lights,  in  regard  to  which  they  were 
entitled  to  protection,  but  I  do  not  think  it  necessary  to  go  into 
'  that. 

Solicitors  for  Plaintiffs :  E.  W.  d'  B.  Oliver. 
Solicitors  for  Defendants:  Blrcliam  (C*  Co. 

l\.  \\\ 
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TEEHEKNE  v.  DALE. 

[1883    T.  2169.] 

Eules  of  Supreme  Court,  1883,  Order  xll,  r.  5 — Indorsement  on 
■Form  of  Notice  of  Motion  for  Attachment — Order  Lii.,  r.  4. 

By  order  of  the  28tli  of  Februarj^,  1884,  the  Defendant  was  directed  to 
pay  a  sum  into  Court  by  the  13th  of  March.  This  order  not  having  been 
served  before  the  13th  of  March,  an  order  was  made  on  the  3rd  of  April 
enlarging  the  time  until  four  days  after  service  of  the  two  orders.  The 
Plaintiff  served  the  two  orders,  indorsing  on  the  former  the  notice  given  in 
Order  i.  of  the  7th  of  January,  1870,  but  putting  no  indorsement  on  the 
latter.  The  money  not  having  been  paid  in,  the  Plaintiff  moved  for  an 
attachment  "  for  your  default  in  obeying  the  orders  made  herein  on  the  28th 
of  February  last  and  the  3rd  of  April  last,"  supporting  it  by  an  affidavit 
that  the  Defendant  had  not  borrowed  the  order  for  the  purpose  of  paying, 
in  the  money,  nor  given  notice  of  having  paid  in  the  money  : — 

Held,  that  as  the  second  order  did  not  require  the  Defendant  to  do  any 
act,  but  only  extended  the  time  for  doing  the  act  mentioned  in  the  first 
order,  it  was  sufficient  to  indorse  the  first  order  only : 

Held,  also,  that  the  indorsement  was  sufficient  in  form,  for  that  although 
not  in  the  words  of  the  indorsement  given  in  the  rules  of  1883,  Order  XLi.y. 
rule  5,  it  was  to  the  same  effect : 

Held,  also,  that  having  regard  to  the  nature  of  the  orders,  a  notice  of 
motion  to  attach  "  for  default  in  obeying  "  them  sufficiently  stated  the- 
grounds  of  the  application  within  the  meaning  of  Order  lii.,  rule  4 : 

Held,  also,  that  though  the  affidavit  in  support  of  the  application  would 
probably  have  been  held  insufficient  to  support  an  attachment,  if  the  motion 
had  been  heard  on  affidavit  of  service,  the  defect  was  cured  by  the  Defen- 
dant's appearing  and  resisting  the  application  on  other  grounds. 

On  the  28tli  of  February,  1884,  an  order  was  made  that  the 
Defendant  Dale  should  pay  into  Court,  on  or  before  the  13th  of 
March,  1884,  to  the  credit  of  the  action,  £474  3s.  received  by  him 
as  executor  of  the  will  of  William  Gooch. 

On  the  3rd  of  April,  1884,  the  Plaintiff  moved  for  an  attach- 
ment. The  order  had  not  been  served  till  after  the  13th  of 
March,  and  the  Court  was  of  opinion  that  an  attachment  there- 
fore could  not  be  ordered,  but  made  an  order  "  that  the  time  for 
making  the  payment  into  Court  directed  by  the  said  order  be 
enlarged  until  four  days  after  service  thereof  and  of  this  order." 

On  the  9th  of  May  the  Plaintiff  served  the  Defendant  with  the 


a  A. 

1884 
May  23. 


Attachment- 
Order- 
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two  orders.    The  earlier  order  was  indorsed,  "  If  you  the  within-      0.  A. 
named  Augustus  Bale  neglect  to  obey  this  order  by  the  time  1884 
therein  limited,  you  will  be  liable  to  have  your  property  seques-  teehebnb 
tered  for  the  purpose  of  compelling  you  to  obey  the  same  order, 

and  you  may  also  be  liable  to  be  arrested  and  committed  to   ■ 

prison  "  (1).    The  order  of  the  ord  of  April  was  served  without 
any  indorsement. 

The  money  not  having  been  paid  into  Court,  the  Plaintiff,  on 
the  18th  of  May,  served  the  Defendant  with  notice  that  an 
attachment  might  issue  against  him  "  for  your  default  in  obeying 
the  orders  made  herein  on  the  28th  day  of  February  last  and  the 
3rd  day  of  April  last."  The  application  was  supported  by  an 
affidavit  of  the  Plaintiff's  solicitor  of  service  of  the  orders,  which 
proceeded  to  say,  "  the  Defendant  has  not  since  then  applied  for 
the  loan  of  the  order  to  pay  in  herein  for  the  purpose  of  paying 
in  the  amount  ordered  to  be  paid  in,  nor  has  he  given  notice  of 
having  paid  in  the  amount  ordered." 

The  motion  was  made  on  the  22nd  of  May.  The  Defendant 
appeared  by  counsel,  and  did  not  allege  that  he  had  paid  in  the 
money,  but  raised  the  technical  objections  which  were  afterwards 
renewed  before  the  Court  of  Appeal,  and  also  made  the  case  that 
he  had  drawn  out  the  money  for  the  purpose  of  paying  it  to  the 
Plaintiff,  and  carried  it  in  a  black  bag,  that  this  black  bag  had 
been  taken  away  when  the  Defendant  was  at  lunch,  by  a  person 
who  lunched  at  the  same  place  and  left  a  similar  bag  in  its.  room^ 
and  that  the  missing  money  could  not  be  recovered.  The  Defen- 
dant urged  that  as  the  money  had  not  been  misapplied,  and  the 
Defendant  was  a  poor  man  and  had  no  means  wherewith  at  once 
to  replace  it,  the  Court,  although  the  money  was  lost  in  such  a 
way  that  the  Defendant  was  still  liable  for  it,  would  not  order  an 
attachment.  Mr.  Justice  Kay  disbelieved  this  story,  and  ordered 
an  attachment  to  issue.  The  Defendant  appealed,  and  the  appeal 
by  special  leave  was  heard  on  the  following  day. 

Oswald,  for  the  appeal : — 

The  Plaintiff  did  not  indorse  his  orders  propetly  ;  he  only 
indorsed  the  order  of  tlie  28th  of  February,  which  could  not  bo 

(1)  GtMi.  Order,  7  Jan.  1870,  r.  1.  . 
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G.  A.  complied  with ;  and  put  no  indorsement  on  tlie  order  which 

1884  defined  the  time  within  which  the  payment  was  to  be  made.  The 

Tbeherne  service,  therefore,  was  irregular,  as  the  indorsement  ought  to  have 

Dale  ^^^^      ^^^^  orders. 

Baggallay,  L.J. : — I  do  not  think  that  Order  xli.,  rule  5,  of 
the  rules  of  1883,  applies  to  the  second  order,  which  does  not 
require  the  Defendant  to  do  any  act,  but  only  extends  the  time 
for  doing  it  which  was  limited  by  the  former  order.  The  objection 
fails. 

Cotton,  L.J. : — I  am  of  the  same  opinion. 
LiNDLEY,  L. J.,  concurred. 
Oswald,  for  the  Appellant : — 

The  indorsement  is  irregular  on  another  ground.  It  is  not  in 
the  form  prescribed  by  Order  XLi.,  rule  5,  but  is  in  the  old  form 
which  was  in  use  in  the  Court  of  Chancery  before  the  Judicature 
Acts,  Then  again  Order  lii.,  rule  4,  requires  that  every  notice 
of  motion  for  attachment  shall  state  the  grounds  of  the  applica- 
tion. Here  the  notice  of  motion  alleges  only  disobedience  to 
two  orders,  the  dates  of  which  are  given,  but  not  their  effect. 
This  is  insufficient,  for  it  would  not  give  an  illiterate  defendant 
information  what  he  was  required  to  do.  Lastly,  there  was  no 
sufficient  evidence  that  the  money  had  not  been  paid  into  Court. 
There  was  only  an  affidavit  that  the  Plaintiff's  solicitor  had  had 
no  notice  of  its  having  been  paid  in,  and  he  did  not  state  that  he 
had  inquired  at  the  Paymaster-General's  office. 

Then  as  to  the  merits,  if  the  Defendant's  story  is  believed  he 
lost  the  money  under  circumstances  which  do  not  excuse  him 
from  liability  to  make  it  good,  but  the  Court  now  having  a  dis- 
cretion under  41  &  42  Vict.  c.  54,  s!  1,  whether  it  will  order  an 
attachment  or  not,  will  not  issue  it  unless  there  has  been  a  wilful 
misapplication  of  the  money :  Holroyde  v.  Garnett  (1) ;  Harris 
V.  Ingram  (2).  The  evidence  of  the  Defendant  as  to  the  loss 
ought  to  be  believed. 

0)  20  Ch.  D.  532.  (2)  13  Ch.  D.  338. 
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Allen,  contra,  proceeded  to  point  out  some  inconsistencies  in 
the  Defendant's  story,  as  shewing  that  credit  ought  not  to  be 
given  to  it.    [He  was  then  stopped  by  the  Court.] 

Oswald,  in  reply. 

Baggallay,  L.J.  :— 

The  Defendant's  first  technical  objection  that  the  orders  of  the 
28th  of  February  and  the  3rd  of  April  were  not  both  indorsed 
before  service  has  been  disposed  of.  His  second  objection  was, 
that  the  indorsement  was  not  in  a  proper  form,  not  being  in  the 
words  given  by  Order  XLi.,  rule  5,  but  in  the  old  Chancery  form. 
The  rule,  however,  does  not  provide  that  the  indorsement  must 
be  in  the  words  there  mentioned,  but  "  in  the  words  or  to  the 
effect  following,"  and  in  my  opinion  this  indorsement  is  to  the 
effect  mentioned  in  the  rule.  The  third  was,  that  the  notice  of 
motion  did  not  sufficiently  state  the  grounds  on  which  an  attach- 
ment was  sought.  I  think  that,  having  regard  to  the  nature  of 
the  orders,  the  combined  effect  of  which  was  to  order  payment 
into  Court  of  a  specified  sum  within  a  specified  time,  the  ground 
was  sufficiently  stated.  The  fourth  objection,  that  there  was  no 
sufficient  evidence  of  non-payment,  is  disposed  of  by  the  fact  that 
the  Defendant  appeared  and  did  not  dispute  the  fact  of  non- 
payment. 

[His  Lordship  then  entered  into  a  consideration  of  the  story 
told  by  the  Defendant  as  to  the  loss  of  the  money,  and  con- 
eluded  : — ] 

If  this  story  were  satisfactorily  shewn  to  be  true,  I  should  say 
that,  the  Defendant  being  a  poor  man,  an  attachment  ought  not 
to  issue.  But  Mr.  Justice  Kay  came  to  the  conclusion  that  it 
v/as  not  to  be  believed,  and  I  see  no  sufficient  reason  for  saying 
that  his  Lordship  came  to  a  wrong  conclusion.  The  appeal  must 
bo  dismissed. 

Cotton,  L.J. : — 

The  Defendant  has  taken  several  technical  objections  to  tlio 
order,  none  of  which,  in  my  opinion,  are  sustainable.    I  will  only 


C.'A. 

1884: 

Treherne 

V. 

Dale. 
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0.  A.      say  a  word  as  to  the  last,  viz.,  that  there  was  no  sufficient  evi- 

1884  dence  of  non-payment.  If  the  order  for  an  attachment  had  been 
;Trehekne   i^ade  on  affidavit  of  service,  without  any  further  evidence  than 

Dm!e  ^'^^  before  the  Court,  the  objection  would  probably  have  been 
ootto^  J  -^^"^       Defendant  appeared  and  did  not  dispute  the  fact 

- —       of  non-payment,  but  argued  on  other  grounds  that  an  attachment 
ought  not  to  issue.    This  removes  the  objection. 

As  to  the  merits,  the  Court  has  a  discretion  as  to  ordering  an 
attachment,  and  if  it  had  been  satisfactorily  shewn  that  the  money 
had  been  lost,  an  attachment  ought  not  to  have  been  issued,  it 
being  clear  that,  if  it  had  been  lost,  the  Defendant  was  not  in  a 
position  immediately  to  replace  it.  The  question  then  is,  whether 
Mr.  Justice  Kay  was  wrong  in  disbelieving  the  Defendant's  story 
of  the  loss.  [His  Lordship  then  gave  his  reasons  for  considering 
that  Mr.  Justice  Kay  was  right  in  disbelieving  it.] 

LiNDLEY,  L.J. : — 

I  am  not  prepared  to  differ.  Whether,  if  the  case  had  come 
before  me  in  the  first  instance,  I  should  have  ordered  an  attach- 
ment, I  do  not  know.  I  am  not  at  all  satisfied  that  the  Defendant's 
story  is  true,  but  whether  I  should  have  felt  so  satisfied  of  its 
being  untrue  as  to  send  the  Defendant  to  prison,  I  am  not  sure. 
I  cannot,  however,  go  so  far  as  to  say  that  Mr.  Justice  Kay  was 
wrong  in  holding  it  to  be  untrue,  and  I  therefore  cannot  come 
to  the  conclusion  that  his  decision  ought  to  be  reversed. 

Solicitor  for  Plaintiff :  Edmund  H.  Greenhill. 
Solicitor  for  Defendant :  /.  P.  Ogle. 

H.  C.  J. 
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1884 
PEAKSON,J. 


■Covenant — Lease — Bestriction  against  Trade  or  Business — Charitable  Institution    March  7,  8. 
tuliere  no  Bayment  received — "  Blome  for  Working  GirlsJ'  iq^ 

,      -         -,                       -^fa?/  20,  28. 
The  lease  of  a  house  contained  a  covenant  that  the  lessee  should  not  use,   

exercise,  or  carry  on  upon  the  x'^remises  any  trade  or  business  of  any 

description  whatsoever : — 

Held  (affirming  the  decision  of  Bearson,.J.),  that  a  charitable  institution 
called  a  "  Home  for  "Working  Girls,"  where  the  inmates  were  provided  with 
board  and  lodging,  whether  any  payment  was  taken  or  not,  was  a  business, 
and  came  within  the  restrictions  of  the  covenant. 

It  is  not  essential  that  there  should  be  payment  in  order  to  constitute 
a  business ;  nor  does  payment  necessarily  make  that  a  business  which 
without  payment  would  not  be  a  business. 


was  a  motion  to  commit  the  Defendants,  the  trustees 
•of  a  charitable  institution  known  as  the  "  Home  for  Working 
Oirls,"  for  a  breach  of  the  order  made  by  Mr.  Justice  Pearson 
■on  the  23rd  of  November,  1883,  restraining  them  from  using  the 
house  No.  13,  The  Paragon,  Neiv  Kent  Bead,  or  permitting  the 
same  to  be  used  as  one  of  the  "  Homes  for  Working  Girls  in 
London  J '  and  from  otherwise  using  the  said  premises,  or  per- 
mitting them  to  be  used,  in  breach  of  the  covenant  in  that  behalf 
■contained  in  their  lease  (1). 

The  lease  was  dated  the  80th  of  July,  1825,  and  thereby  the 
Plaintiff  demised  the  premises  to  J.  Bussell  for  a  term  of  eighty 
years  from  ]\Iichaelmas,  1824.  The  lease  contained  the  following 
covenant : — 

"  And  further  that  the  said  /.  Bussell,  his  executors  and  admini- 
strators, shall  not  nor  will  at  any  time  during  the  term  hereby 
granted  use,  exercise,  or  carry  on,  or  permit  or  suffer  to  be  used, 
■exercised,  or  carried  on  in  or  upon  the  premises  hereby  demised 
-  finy  trade  or  business  of  any  description  whatsoever  without  the 
consent  of  the  said  J.  Bolls,  or  his  assigns,  or  of  the  person  or 
persons  so  entitled  as  aforesaid,  in  writing." 

The  lease  afterwards  became  vested  in  the  Defendant,  Mr.  Miller, 

(1)  25  Ch.  D.  200. 
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0.  A.      who  granted  an  underlease  for  twenty-one  years  to  the  other 
1884       Defendants,  the  trustees,  which  contained  a  similar  covenant,  but 
EoLLs      Vfiih  the  proviso  that  nothing  therein  contained  should  be  deemed 
VIiLLEE         prohibit  the  use  of  the  premises  as  a  Home  for  Working  Girls, 

  or  to  render  it  requisite  for  the  lessees  to  obtain  any  consent  from 

the  lessor  or  any  other  person  or  persons  before  using  the  same 
for  that  purpose. 

The  girls  received  into  the  institution  made  small  payments 
for  the  use  of  their  rooms  and  for  food  daily  provided  for  them 
according  to  arrangement,  but  it  appeared  from  the  yearly  accounts 
of  other  similar  homes  that  no  profits  were  really  made,  but  odp 
the  contrary  there  was  always  a  heavy  loss. 

The  Plaintiff  having  brought  the  present  action  to  restrain  the 
Defendants  from  using  the  house  for  the  purpose  of  a  Working^ 
Girls  Home,  on  the  ground  that  it  was  a  violation  of  the  covenant 
not  to  use  it  for  any  trade  or  businesSj  Mr.  Justice  Pearson  granted, 
an  injunction  till  the  hearing  as  previously  reported. 

After  this  order  was  made  the  Defendants,  the  trustees,  gave 
notice  to  the  Plaintiff  that  they  had  decided  to  open  the  house 
as  a  home  for  the  free  use  of  working  girls,  without  taking  any 
payment,  which  they  considered  not  to  be  a  breach  of  the  injunc- 
tion :  and,  in  answer  to  a  letter  from  the  Plaintiff's  solicitor  asking 
for  a  more  clear  declaration  of  their  intention,  they  sent  the 
following  letter : — 

"  You  are  quite  correct  in  assuming  that  our  previous  letter  was 
intended  to  give  you  definite  notice  of  the  intentions  of  the 
Defendant  trustees. 

"The  following  regulations  have  been  decided  upon,  though 
possibly  they  may  hereafter  be  added  to  so  far  as  the  domestic- 
arrangements  are  concerned,  and  they  will  we  think  give  you 
sufficient  information  as  to  the  manner  in  which  it  is  proposed 
to  use  the  house. 

"  1.  This  house  is  intended  by  the  committee  for  the  free  use  of 
working  girls  and  young  women  between  the  ages  of  fifteen  and 
twenty-five,  who  are  without  situations  and  temporarily  unable  to 
support  themselves. 

"  2.  All  applications  for  admission  to  be  made  personally  to 
the  superintendent,  with  whom  will  rest  the  right  of  refusing, 
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admission  without  alleging  any  reason,  and  to  whom  satisfactory  c.  A. 
references  as  to  respectability  must  be  furnished.  1884 

"  3.  No  charge  of  any  kind  will  be  made  for  the  use  of  this  eolls 
house,  or  for  any  meals  that  may  be  supplied  therein.  Miller 

4.  The  residents  will  therefore  consider  themselves  as  guests  of   

the  superintendent  and  committee,  and  will,  it  is  hoped,  feel  it 
incumbent  on  them  to  regard  the  wishes  of  the  superintendent, 
who  so  far  as  possible  will  desire  them  to  conduct  themselves  as 
if  they  were  in  their  own  homes. 

"5.  The  superintendent,  however,  wishes  it  to  be  understood 
that  the  residents  will  be  expected  to  attend  the  morning  and 
evening  family  prayers  in  the  house,  and  also  to  attend  Divine 
service  every  Sunday  at  some  place  of  religious  worship  to  be 
approved  of  by  her,  and  to  render  her,  if  and  when  she  wishes  it, 
cheerful  assistance  in  the  performance  of  the  domestic  duties  of 
the  house." 

The  parties  agreed  that  this  declaration  of  intention  to  open 
the  "  Home  "  should  be  taken  as  an  actual  user  of  the  house  in 
the  mode  proposed,  and  the  Plaintiff  moved  for  a  writ  of  attach- 
ment against  the  Defendants  for  breach  of  the  injunction.  The 
motion  came  on  for  hearing  before  Mr.  Justice  Pearson  on  the 
7th  of  March,  1884. 

Cozens- Hardy,  Q.C.,  and  Butcher,  for  the  Plaintiff. 

Sir  F.  HerseJiell,  S.G.,  W.  W.  Karslahe,  Q.C.,  and  Birrell,  for 
the  Defendants. 

Pearson,  J. : — 

The  application  in  this  case  is  supplemental  to  one  that  was 
made  to  me  in  November  last  year.  On  that  occasion  the 
Plaintiff  applied  for  an  injunction  against  the  Defendants,  who 
are  trustees  of  a  society  which  is  engaged  in  work  touching 
homes  for  working  girls  in  London.  The  injunction  was  to  restrain 
them  from  establishing  one  of  their  homes  at  No.  13,  Tlie  Paragon, 
New  Kent  Road,  on  the  ground  that  in  the  original  lease  there 
was  a  covenant  that  the  lessee  "  shall  not,  nor  will  at  any  time 
during  the  term  hereby  granted,  use,  exercise,  or  carry  on,  or 
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0.  A.  permit  or  suffer  to  be  used,  exercised,  or  carried  on  in  or  upon 
1884  the  premises,  or  any  part  thereof,  any  trade  or  business  of  any 
EoLLs  description  whatsoeyer,  without  the  consent  of  the  lessor  or  his 
assigns  or  the  persons  entitled  as  aforesaid  in  writing."  On  that 
occasion  it  was  stated  that  the  Defendants'  intention  was  to  open 
the  house  as  one  of  their  homes,  and  to  take  payment  from  all  the 
persons  who  were  admitted  to  it,  either  for  lodging  or  for  lodging 
and  board,  as  they  might  elect.  I  came  to  the  conclusion,  on  the 
argument  before  me,  that  that  was  a  business,  and  that  the  opening 
of  a  home  for  that  purpose  would  be  carrying  on  a  business  in  the 
house,  and  was  a  breach  of  the  covenant,  and  I  accordingly  granted 
the  injunction. 

At  the  time  that  I  did  so  I  threw  out  a  strong  hint  to  the 
parties  that  it  might  be  advisable  for  them  to  take  the  case  to 
the  Court  of  Appeal,  in  order  that  on  a  question  so  undetermined 
as  the  meaning  of  the  word  business"  they  might,  if  they 
thought  fit,  take  the  opinion  of  the  Superior  Court.  That,  how- 
ever, I  am  sorry  to  say,  was  not  done.  The  injunction  now  stands, 
and  the  trustees  of  these  homes,  or  the  persons  who  manage  them, 
have  communicated  to  the  Plaintiff  that  they  now  propose  to 
open  this  home  for  the  admission  of  girls  of  the  same  description, 
in  the  same  need  of  lodgings,  to  be  conducted  in  the  same  way, 
with  the  only  exception  that  no  payments  now  are  to  be  asked 
from  them  either  for  lodging  or  for  board.  That  being  so,  by 
arrangement  between  the  parties,  and  a  very  proper  arrangement 
in  order  to  save  expense,  the  question  has  been  brought  before 
me  for  adjudication  on  the  supposition  that  the  actual  opening  of 
the  house  has  taken  place  on  those  terms,  and  that  the  Plaintiff 
is  now  moving  to  commit  the  Defendants  for  a  breach  of  the 
injunction  so  awarded  by  me.  I  am,  therefore,  to  consider  really 
the  question  whether  the  opening  of  the  house  for  the  purpose 
now  mentioned  is,  or  is  not,  a  breach  of  the  covenant  contained 
in  the  lease. 

Mr.  CozenS'Hardy,  who  argued  the  case  for  the  Plaintiff,  sug- 
gested at  once,  as  was  natural,  that  it  follows  necessarily  from 
the  injunction  that  was  granted  before,  and  from  the  terms  of  my 
judgment,  that  that  was  a  breach  of  the  covenant,  inasmuch  as  I 
had  said  before  that  I  thought  the  question  of  profit  made  no 
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difference,  and  Mr.  Hardij  urged  that  the  question  of  payment  0.  A 
would  make  no  difference  because  profit  depends  upon  payment.  1834 

The  Solicitor-General,  on  the  other  side,  said  that  that  was  not  eolls 
a  fair  way  of  treating  the  case  at  all.  He  says  :  "  You  ought  to  j^j^ler 
dismiss  the  judgment  in  the  other  case  entirely  from  your  recol-    p^^^  j 

lection  ;  you  ought  to  treat  this  case  as  a  new  case  altogether ;   

you  ought  to  suppose  that  this  case  is  brought  before  you  for  the 
£rst  time,  of  a  home  being  opened  for  the  admission  of  friendless 
girls  without  payment  of  any  sort  or  description,  and  an  admis- 
sion which,  according  to  the  rules,  is  to  be  one  which  will  make 
them,  when  they  are  admitted  into  the  home,  guests  rather  than 
lodgers,"  and  not  only  so,  but  the  Solicitor- General  urged  very 
strongly  upon  me  that  I  ought  to  consider  this  as  if  it  was 
the  only  house  opened  by  the  society,  as  I  must  call  them,  and 
that  I  ought  not  to  take  into  consideration  that  they  had  other 
houses  in  which  payment  was  exacted.  I  do  not  entirely  agree 
with  the  Solicitor-General  in  that  view,  and  I  will  give  presently 
one  or  two  reasons  why  I  do  not  agree  with  him.  But  at  all 
events,  I  shall  not  be  treating  his  clients  unfairly  if  I  adopt  his 
suggestion  and  look  at  this  case  de  novo,  as  if  it  was  the  first  tim.e 
I  had  heard  the  case,  and  had  to  consider  the  case  only  of  the 
house  being  opened  without  payment. 

Now,  of  course  it  is  to  be  borne  in  mind,  that  the  covenant, 
although  it  contains  the  largest  words  with  regard  to  a  business 
{because  it  is,  a  business  of  any  description  whatever),  does  not 
oontain  words  very  commonly  found  in  a  covenant,  which  are 
that  the  use  of  the  house  is  to  be  confined  to  the  use  as  a  private 
dwelling-house.  There  is  very  little  authority  when  you  come  to 
search  the  books  as  to  what  the  meaning  of  the  word  "  business  " 
is.  Nevertheless  there  is  something  to  be  found  in  the  books, 
and  there  is  a  case  which  is  constantly  referred  to,  that  of  Doe  v. 
Keeling  (1).  I  am  quoting  from  p.  98,  where  the  words  "  being 
used  as  a  private  dwelling-house,"  were  also  wanting,  but  where 
"the  word  was  "  business,"  and  where  tlie  business  which  was  being 
carried  on  was  the  business  of  a  schoolmaster,  which  the  Court 
held  to  be  a  "  business,"  although  it  was  said  to  be  a  profession. 
Lord  Ellenhorough  uses  this  language,  he  says  (2)  :  *'  I  own  I 
have  no  doubt  that  this  is  a  business  within  the  meaning  of 
(1)  1  M.  &  S.  95.  (2)  1  M.  &  S.  99. 
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0.  A.  the  covenant,  and  one  which  is  likely  to  create  as  much  annoy- 
1884  ance  as  can  be  predicated  of  almost  any  business.  It  surely 
KoLLs  cannot  be  contended,  that  the  noise  and  tumult  which  sixty  boys 
Miller  create,  are  not  a  considerable  annoyance,  as  well  to  the  neigh- 
  bourhood  as  to  the  house,  from  which  any  landlord  may  fairly  be 

Pearson,  J.  .         ,  .  . 

—  supposed  to  be  desirous  of  redeeming  his  premises ;  and  the 
exhibition,  too,  of  the  boys  may  be  said  somewhat  to  resemble  a 
show  of  business  within  the  terms  of  the  coyenant."  That,  of 
course  does  not  arise  here.  "  The  intention  of  the  covenant  was, 
that  the  house  should  not  be  converted  to  any  purposes  which 
might  be  likely  to  annoy  the  neighbourhood,  and  by  that  means 
to  depreciate  its  value  at  any  future  period  when  another  tenant 
might  be  required.  But  a  business  of  this  kind  would  necessarily 
produce  inconvenience  to  the  neighbourhood,  both  by  the  dis- 
turbance which  the  inmates  of  the  house  would  create,  and  by 
drawing  to  the  spot  a  large  resort  of  persons,  such  as  the  parents 
and  friends  of  the  children ;  and  it  is  therefore  that  species  of 
business  which  would  have  most  prominently  offered  itself  as  fit 
to  be  excluded."  And  then  he  says,  "  and  as  to  the  intention, 
if  the  party  had  it  in  his  contemplation  either  to  secure  his  own 
privacy  or  that  of  the  neighbourhood,  there  can  be  no  doubt  that 
this  is  a  species  of  business  that  he  would  have  particularly  ex- 
cluded. He  has  not  done  so  by  express  words  ;  but  still  the  words 
are  suiiicient,  and  the  intention  is  clear."  Mr.  Justice  Le  Blanc, 
says  (1) :  "  I  do  not  think  that  the  meaning  of  the  parties  can  be 
fairly  confined  to  trade,  because  they  have  used  in  addition  the 
word  *  business,'  which  must  be  intended  of  something  not  falling 
within  the  description  of  trade.  The  question  then  is,  whether  a 
school,  to  which  the  public  at  large  are  invited  to  send  their 
children,  does  not  fall  within  the  words  of  the  covenant.  I  think 
it  does  ;  and  if  so,  there  is  no  doubt  it  falls  within  the  mischief 
intended  to  be  provided  against." 

Now  I  do  not  know  that  even  on  the  high  authority  of  Lord 
EUenhoroiigh  I  could  have  followed  him  in  considering  that  I  must 
look  to  the  intention  of  the  lessor  cnly  in  this  matter.  If  his  Lord- 
ship had  said  the  intention  of  both  parties,  I  could  have  understood 
it.  But  I  do  not  think  I  am  at  all  justified  in  imagining:  what  the 
intention  of  the  grantor  or  lessor  was.    I  must  find  his  intention 

(1)  1  M.  &  S.  100. 
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in  the  words  which  he  has  used.    But  using  these  judgments,  I      0.  a: 
come  to  this  conclusion  upon  them.    In  the  first  place,  that  1884 
"  business  "  means  something  other  than  "  trade  ;  "  in  the  second  Rolls 
place,  that  whether  or  not  it  is  a  business,  certain  indicia  are  t^iillee 
given  here  ;  the  one  is  that  all  the  public,  and,  of  course,  as  far  as    p^^;^  ^ 

the  school  goes,  the  boys,  are  the  public,  speaking  generally,  the   

public  are  invited  to  go  ;  the  second,  is  the  number  of  persons  in 
the  home  would  be  much  larger  than  those  in  a  private  house ; 
and,  thirdly,  all  manner  of  persons  would  be  induced  to  resort  to 
the  house  because  of  the  persons  who  are  living  in  it. 

Startiug  from  this  conclusion,  I  come  to  consider  what  exactly 
is  this  house  which  it  is  proposed  to  open,  and  I  think  I  shall  find 
all  these  indicia  are  to  be  found  in  regard  to  this  particular  house. 
I  have  referred  to  two  or  three  passages  in  the  report,  and  I  find 
that,  taking  them  in  the  order  of  their  pages,  at  p.  29,  speaking  of 
Morley  House,  which  is  one  of  the  houses,  it  says  :  "  Since  1880, 268 
young  women  have  dwelt  here,  and  during  1882, 101  have  availed 
themselves  of  its  shelter.  These  figures  are  perhaps  less  than 
might  have  been  expected ;  but  they  are  accounted  for  by  the 
fact  that  twenty  have  lived  here  for  twelve  months,  and  ten  for 
more  than  six  months."  Then  I  think  there  is  another  place  in 
which  they  speak  of  the  stabling  of  one  house  that  might  fall 
into  possession  before  very  long,  which  will  enable  them  to  accom- 
modate twenty-eight  beds.    Then  I  come  to  p.  54,  and  I  find  this  : 

To  any  who  have  the  opportunity  of  making  the  homes  known 
among  girls  and  women,  the  honorary  director  will  be  pleased  to 
send  hand-cards  containing  the  addresses  of  the  homes  and  parti- 
culars as  to  terms,  &c.  To  others,  who  are  able  to  hang  them  in 
workrooms,  offices,  class  rooms,  or  public  rooms,  he  would  also 
forward,  carriage  paid,  prettily  mounted  and  varnished  advertise- 
ment notices."  Then  I  find  further  on,  at  p.  86,  this  advertisement : 
"  Any  of  the  homes  can  be  visited  and  inspected  daily  between 
the  hours  of  3  and  5  p.m.,  and  the  committee  would  be  glad  to 
know,  that  some  friends  do,  from  time  to  time,  visit  the  houses  and 
thus  see  for  themselves  to  what  extent  the  liome-life  arrange- 
ments are  carried  out,  and  also  judge  for  themselves  of  the  benefits 
accruing  therefrom."    So  much  for  the  report. 

Now  I  come  to  the  proposals  which  are  stated  in  the  letter  of 
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C.  A.  Messrs.  Nisbet  &  Baiv.  It  says :  "  This  house  is  intended  by  the 
1884  committee  for  the  free  use  of  v/orking  girls  and  young  women 
KoLLs  between  the  ages  of  fifteen  and  twenty-five  who  are  without 
MiLLEE  situations  and  temporarily  unable  to  support  themselves.  All 
applications  for  admission  to  be  made  personally  to  the  superin- 
tendent, with  whom  will  vest  the  right  of  refusing  admission 
without  alleging  any  reason,  and  to  whom  satisfactory  references 
as  to  respectability  must  be  furnished."  And  it  says  "  that  no 
charge  will  be  made,  and  those  who  are  admitted  are  to  consider 
themselves  as  guests ;"  and  it  contains,  amongst  other  things : 
"  The  superintendent,  however,  wishes  it  to  be  understood  that 
the  residents  will  be  expected  to  attend  the  morning  and  evening 
family  prayers  in  the  house,  and  also  to  attend  Divine  service 
every  Sunday  at  some  place  of  religious  worship  to  be  approved 
of  by  her,  and  to  render  her,  if  she  wishes  it,  cheerful  assistance- 
in  the  performance  of  the  domestic  duties  of  the  house."  Now,  I 
gather  from  that,  and  also  from  a  note  in  the  report  with  regard 
to  superintendents,  that  there  are  paid  superintendents  who  live 
in  these  homes.  I  am  not  absolutely  certain  about  the  payment,, 
but  I  gather  from  one  clause  in  the  report,  that  the  superinten- 
dent is  neither  the  lessee  nor  the  owner  of  the  house  ;  that  they 
invite  persons  to  make  application  to  the  superintendent  for 
admission ;  that  they  invite  other  persons — the  public  generally — 
to  resort  to  the  house  between  3  and  5  o'clock  to  inspect  the 
house ;  that  in  all  probability  if  young  women  are  living  in  these- 
homes  and  want  to  obtain  situations,  application  will  be  made  to 
the  superintendent  as  to  their  character.  Therefore  for  every 
purpose  for  which  I  can  see  that  the  home  is  to  be  used,  with  the 
single  exception  of  young  women  actually  lodging  and  boarding 
there,  they  are  purposes  quite  outside  the  ordinary  domestic  life 
of  persons.  The  house  is  not  to  be  replenished  with  guests,  as 
the  Solicitor-General  said,  in  the  ordinary  way  in  which  a  person 
invites  guests  to  his  house.  It  is  the  public,  who  are  invited — so 
much  of  them  as  are  young  women  of  fifteen  to  twenty-five  wha 
want  a  home.  They  are  invited  to  come  and  ask  to  be  admitted, 
which  is  what  your  guest  commonly  does  not  do.  They  are  to  he 
received,  not  in  the  ordinary  way  in  which  a  person  receives  his 
guests,  but  they  bring  a  testimonial  of  respectability,  and,  of 
course,  they  bring  proof  of  their  want  of  accommodation.  Under 
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all  these  circumstances  I  think  it  is  absolutely  diverse  from  and      C.  A. 
outside  the  domestic  life  of  a  house,  and  if  I  were  to  add  anything  1884 
to  the  unsuccessful  attempt  I  formerly  made  to  define  "  business,"  kolls 
I  should  say  that  is  a  business  which  is  carried  on  by  any  person 
in  addition  to,  and  diverse  from,  his  ordinary  domestic  life,  and 
this,  to  my  mind,  is  something  which  is  carried  on  by  the  society 
not  being  ordinary  domestic  life  at  all,  but  being  a  business  for 
which  they  solicit  subscriptions,  and  which  they  carry  on  by 
means  of  those  subscriptions. 

I  am  of  opinion,  therefore,  in  this  case  also,  notwithstanding 
there  is  to  be  no  payment,  that  it  is  nevertheless  a  business,  and 
is  in  contravention  of  the  terms  of  the  covenant. 

I  may  add  that  I  have  looked  at  it  now,  as  the  Solicitor-General 
invited  me  to  do,  as  if  this  were  the  only  home,  but  I  find  it 
exceedingly  difficult  to  say  that  that  is  the  proper  and  right  way 
of  looking  at  the  matter.  It  is  one  home  out  of  many,  and  I 
think  in  order  to  judge  whether  it  is  a  business  or  not,  I  am 
entitled  to  know  that  it  is  one  home  out  of  many,  and  if  the 
other  homes  are  decided  to  be  businesses,  I  feel  it  difficult  to  say 
that  this,  which  is  one  of  them,  is  no  business,  whereas  all  the  rest 
are  businesses. 

I  came  to  this  conclusion  early  in  the  argument  yesterday,  but 
out  of  respect  to  the  argument  which  has  been  addressed  to  me 
on  the  other  side,  I  thought  it  right  to  reflect  upon  it.  I  see  no 
reason  to  alter  the  conclusion  at  which  I  had  arrived,  and  I  must, 
therefore,  I  presume,  make  this  order: — The  Court  being  of 
opinion  that  the  home  proposed  to  be  opened  would  be  a  business 
in  contravention  and  breach  of  the  covenant  in  the  lease,  and  the 
trustees  undertaking  not  to  open  the  home  in  that  way,  no  order 
except  that  they  pay  the  costs  of  the  application. 

T.  W.  G. 

The  Defendants  appealed  from  this  order,  and  also  from  the      0.  A. 
previous  order  of  the  23rd  of  November,  1883.    The  appeal  was 
heard  on  the  20th  of  May,  1884. 

Sir  F.  Ilerschell,  S.Q.,  and  W.  W,  KarsIaJce,  Q.C.  (Birrell  with 
them),  for  the  Appellants  : — • 

The  Appellants  have  not  violated  the  covenant  by  opening  the 
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C.  A.  "  Home  for  Working  Grirls,"  whetlier  they  receive  payment  for 
1884  board  and  lodging  or  not.  'No  profit  was  ever  intended  to  be  made ; 
and  now  that  they  have  given  up  the  intention  of  taking  any 
payment,  there  can  be  no  pretence  for  saying  they  are  exercising 
a  trade  or  business.  The  covenant  is  merely  a  negative  one,  and 
does  not  go  on  to  bind  the  lessees  to  use  the  house  as  a  private 
residence.  Therefore,  the  only  question  is,  whether  this  is  the 
exercise  of  a  trade  or  business.  We  say  it  is  the '  exercise  of 
hospitality,  not  of  a  business.  A  business  means  that  by  which 
a  man  gains  a  livelihood.  The  authorities  relied  on  by  the  other 
side  are  not  applicable.  In  Bramwell  v.  Lacy  (1)  the  hospital 
was  a  nuisance,  and  in  German  v.  Chapman  (2)  the  covenant  pre- 
cluded the  premises  from  being  used  otherwise  than  as  a  private 
dwelling-house. 

CozenS'Hardy,  Q.C.,  and  Butcher,  for  the  Plaintiff : — 

The  Defendants  are  not  using  the  house  as  a  dwelling-house, 
but  have  fitted  it  up  and  intend  to  use  it  for  a  definite  object 
of  a  different  kind.  They  are  associated  together,  and  invite 
subscriptions  from  the  public  for  this  object.  Therefore,  their 
user  has  two  of  the  indicia  of  a  business,  namely,  publicity  and  a 
definite  object  distinct  from  dwelling  in  the  house. 

[Cotton,  L.J. : — If  a  man  receives  into  his  house  his  nephews 
and  nieces  from  India,  and  furnishes  his  house  with  that  object, 
should  you  call  that  a  business  ?] 

Certainly,  whether  he  received  payment  for  them  or  not.  A 
school  is  a  business,  and  it  can  make  no  difference  whether  the 
scholars  are  paid  for  or  not.  The  question  is  whether  the  object 
of  taking  the  house  is  to  receive  lodgers,  or  the  receiving  of  them 
is  merely  accidental.  We  admit  that  a  house  may  be  used 
accidentally  for  various  purposes,  either  for  the  sake  of  amuse- 
ment or  of  hospitality,  but  if  the  object  of  keeping  up  the  house 
is  to  carry  on  some  particular  occupation,  then  it  is  used  for 
a  business  :  Doe  v.  Bird  (3) ;  Smith  v.  Anderson  (4) ;  German  v. 
Chapman  ;  Bramwell  v.  Lacy  ;  Doe  v.  Keeling  (5).     In  Portman 

(1)  10  Ch.  D.  691.  (3)  2  Ad.  &  E.  161. 

(2)  7  Ch.  D.  271.  (4)  15  Ch.  D.  247. 
(5)  1  M.  «&  S.  95. 
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Y..  Home  Hospital  Association  (1),  it  was  iield  that  the  carrying 
on  of  a  hospital  or  similar  association,  without  a  view  to  profit, 


<1)  M.  R.  Dec.  1,  1879. 

PoRTMAN  V.  Home  Hospital 
Association. 

In  this  case  the  lease  of  a  house  con- 
tained a  covenant  not  to  use  the  pre- 
mises hereby  demised,  or  any  part 
thereof,  or  permit  the  same  or  any 
'part  thereof  to  be  used  in  the  exercise 
or  carrying  on  of  any  art,  trade,  or 
business,  occupation,  or  calling  what- 
soever. 

The  Defendants  were  an  incorporated 
association,  the  objects  of  which  were 
to  provide  accommodation  for  patients 
willing  to  pay  for  it,  for  providing 
medical  attendance,  nursing,  food,  and 
medicine,  and  all  appliances  of  a 
medical  and  surgical  character,  and 
the  comforts  and  advantages  of  home 
in  various  degrees  according  to  the 
payments  made  by  the  patients.  In- 
fectious diseases  were  not  included, 
and  the  only  persons  to  be  admitted 
were  the  members,  who  all  paid  a 
certain  sum,  or  were  nominated  in  a 
particular  way. 

The  lessor  brought  an  action  and 
moved  for  an  injunction  to  restrain 
the  Defendants  from  using  the  house 
for  the  purposes  of  the  association. 

Southgate,  Q.C.,  Cldtty,  Q.C.,  Davey, 
Q.C.,  A.  T.  Watson,  Hihton,  and 
MetJwld,  appeared  for  the  various 
parties. 

Jessel,  M.R.  : — 

I  have  no  doubt  whatever  as  to  the 
decision  which  I  ought  to  give  in  this 
<'ase.  The  difficulty  I  feel  is  to  define 
the  meaning  of  the  terms  used,  so  as 
not  to  include  some  case  not  intended 
to  be  included;  but  that  the  terms 
used  include  this  case  appears  to  me 
quite  plain.   The  covenant  is  that  the 
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lessee  should  not  use  the  premises,  or 
any  part  thereof,  or  permit  the  same 
or  any  part  thereof  to  be  used  in  the 
exercise  of  any  art,  trade,  or  business, 
occupation,  or  calling  whatsoever. 
The  terms  "  use  or  permit  to  be  used  " 
seem  to  me  to  get  rid  of  much  of 
the  difficulty,  because  the  accident  of 
something  taking  place  in  the  house 
is  not  permitting  the  house  to  be  used 
for  that  purpose.  Suppose,  for  in- 
stance, that  a  man  residing  in  a 
private  dwelling-house  calls  in  a  phy- 
sician, because  he  or  any  member  of 
his  family  is  ill.  The  physician  could 
exercise  his  calling  or  occupation  in 
the  house,  he  could  use  the  art  of 
healing,  and  perhaps  receive  his  fee 
before  leaving  the  house,  but  I  should 
not  hold  that  to  be  a  breach  of  the 
covenant,  because  it  is  not  using  or 
permitting  the  house  to  be  used.  It 
would  be  a  mere  accident,  not  that  to 
which  the  use  of  the  house  is  devoted. 
Now,  suppose  instead  of  this  you  take 
a  collection  of  any  patients  who  may 
come,  which,  as  I  understand,  is  m- 
tended  here,  of  thirty  or  forty  in 
number,  and  then  call  in  a  physician 
who  receives  his  fee,  you  are  using  the 
house  for  that  very  purpose.  Your 
object  is  to  get  them  into  that  house, 
and  to  use  the  house  for  allowing  the 
physician  to  exercise  his  calUng  there, 
and  it  appears  to  me  that  that  shews 
the  distinction  between  the  using  or 
permitting  the  house  to  be  used,  and 
the  accident  of  the  patient  being  in 
the  house.  The  very  object  of  the 
Defendants  in  this  particular  case  is, 
that  the  patient  shall  come  to  that 
house  or  home  for  the  purpose  of  being 
there  visited  by  the  physician,  who 
shall  there  exercise  his  calling.  It  is 
ciu[>hatically  the  use  of  the  house  for 
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was  a  violation  of  a  covenant  not  to  carry  on  "  any  art,  trade,, 
business,  occupation,  or  calling." 

Sir  i'l  Eerschell,  in  reply. 


tiiat  very  purpose,  and  it  appears  to 
me  that  under  the  word  "  art "  alone 
such  a  use  of  the  house  is  prohibited. 
I  may  give  a  further  illustration. 
Many  physicians  in  London  do  not 
reside  at  the  place  where  they  receive 
their  patients.    A  man  may  hire  a 
consulting  room,  with  a  room  or  two 
adjoining,  and  there  consult  with  his 
l^atients,  who  are  living  at  a  distance, 
perhaps,  in  the  country.   The  consult- 
ing room  is  the  place  where  he  exer- 
cises his  art  or  calling,  and  those  rooms 
are  used  for  that  purpose.  Suppose 
that  physician  having  left  those  rooms, 
goes  back  to  his  own  house,  and  a 
patient  having  arrived  too  late  at 
the  consulting  room,  takes  a  cab  and 
goes  after  him.    In  such  a  case  the 
X^atient  would  see  the  physiciain  in  his 
own  house  by  an  accident.    I  should 
not  call  that  the  using  of  the  private 
dwelling-house  of  the  physician  for 
the  purpose  of  carrying  on  his  calling, 
because  that  is  not  the  use  of  it.  It 
is  not  the  using  of  the  house,  but  the 
accident  of  the  physician  being  in  the 
house.    I  might  illustrate  that  further 
by  supposing  that  the  physician  had 
gone  to  another  patient's  house,  and 
was  followed  by  the  first  patient,  you 
would  not  say  that  the  physician  used 
the  other  patient's  house  for  the  pur- 
pose of  carrying  on  or  exercising  his 
calling,  though  he  happened  to  be 
there  when  he  did,  in  fact,  so  exercise 
his  calling. 

What  is  forbidden  is  allowing  the 
place  to  be  used  for  that  purpose,  and 
what  is  done  appears  to  me  to  be  ex- 
actly within  that  part  of  the  covenant. 
I  think  also  that  it  is  within  another 


part  of  the  covenant.    The  ques^ 
tion  is  what  is  the  meaning  of  "any 
occupation  or  calling  whatsoever."  It 
is  suggested  on  the  part  of  the  Defen- 
dants that  that  means  where  you  get  ai 
profit.    I  cannot  accede  to  that.    I  do 
not  think  profit  is  the  test,  but  the- 
use  of  the  house  for  the  purpose.  A 
man  may  have  an  occupation  from 
which  he  does  not  get  any  profit,  and 
never  intends  to  get  any  profit.  He- 
may  have  as  an  occupation  the  printing 
and  publishing  of  papers,  or  books,  or 
pamphlets,  for  a  charitable  society  for 
which  he  charges  nothing.    It  may  be 
carried  on,  as  it  is  in  some  cases,  by  an> 
officer  of  the  society  who  is  not  paid,, 
and  who  does  it  from  charitable  and. 
benevolent  motives.    Can  that  make- 
any  difference?    The  using  of  the 
house  for  that  purpose  is  a  using  it 
for  some  occupation  or  calling.  The- 
occupation  of  the  man's  life  may  be 
that,  and  no  other.    I  have  heard  of  a 
man  occupying  his   time,  in  fact,, 
making  the  occupation  of  his  life,  the 
j)ractice  of  philanthropy.    When  you 
come  to  look  at  the  meaning  of  the- 
word  "  occupation,"  it  is,  such  an 
occupation  that  you  can  use  a  house 
for  it,  that  is,  something  done  in  the 
course  of  the  user  of  the  house  which 
shews  that  it  is  used  for  that  occupa-  . 
tion.    It  would  be  very  ridiculous  to 
say  that  opening  a  bookseller's  shop 
by  a  man  is  the  using  of  a  house 
within  the  meaning  of  the  words 
"  exercise  or  carry  on  any  art,  trade,, 
or  business,  occupation,  or  calling 
whatsoever,"  and  at  the  same  time  to 
say  that  the  identical  user,Jn  every 
respect,  except  that  a  man  does  it 
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1884.  May  28.    Cotton,  L.J.  :— 

This  is  an  appeal  from  two  orders  of  Mr.  Justice  Pearson. 
One  was  an  order  granting  an  injunction  restraining  the  Defen- 
dants from  using  a  house  of  which  the  Plaintiff  is  landlord  as  a 
girls'  home,  and  the  other  was  an  order  declaring  that  what  was 
afterwards  proposed  to  be  done  would  be  a  breach  of  that  injunc- 
tion, and  therefore  would  be  a  contempt.     The  parties  have 
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from  benevolence  or  charitable  motives, 
is  not  to  be  so  treated.  I  will  give 
another  illustration ;  I  will  go  back  to 
the  physician  and  the  consulting  room. 
The  physician  who  uses  the  consulting 
room  for  the  purposes  of  seeing  his 
patients  there  is  clearly  using  it  for  the 
purpose  of  his  occupation  or  art.  Sup- 
pose that,  instead  of  seeing  his  patients 
at  his  own  rooms,  he  is  a  physician  to 
a  public  dispensary,  or  the  physician  in 
charge  of  the  out-patients  in  any  of 
our  large  hospitals.  He  then  goes, 
not  to  his  own  consulting  rooms,  but 
to  the  room  of  the  dispensary  or 
hospital.  Does  not  he  use  that  room 
for  the  purpose  of  his  occupation  ?  And 
suppose  he  has  no  other  practice — 
some  of  them  have  no  other  practice — 
for  what  purpose  does  he  use  the  con- 
sulting room  of  the  hospital  ?  Surely 
in  the  exercise  of  his  occupation  or 
calling,  his  calling  being  that  of  a 
physician.  It  cannot  make  any  differ- 
ence that  he  gets  no  fees ;  that  he  does 
not  get  paid,  and  does  not  attempt  to 
get  paid.  He  still  uses  that  room  for 
the  purpose  of  his  calling  or  occupa- 
tion, and  really  it  is  far  better  to  look 
at  the  ordinary  meaning  of  the  words 
and  see  whether  they  apply  to  this 
case,  than  to  attempt  to  lay  down  some 
definition  which  may  err  on  one  side 
or  the  other.  It  appears  to  me  tliat 
this  is  a  user  for  that  purpose.  Now 
I  come  to  a  third  point,  which  I  think 
is  equally  against  the  Defendants, 
though  I  am  sorry  for  it,  because  I 
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think  this  is  a  useful  institution  and 
one  that  should  be  encouraged.  What 
is  the  occupation  of  the  Defendants? 
They  are  a  corporation  incorporated 
for  a  particular  purpose,  and  I  must 
say  they  intend  to  have  an  occupation, 
and  I  hope  will  have  a  very  consider- 
able one.  Now  let  us  see.  What  is 
their  occupation  ?  [His  Lordship  stated 
the  objects  of  the  association,  as  above 
set  out,  and  continued : — ]  It  is  open 
in  fact  to  the  whole  public  who  can 
afford  to  pay  those  sums..  That  is  the- 
occupation  of  the  association.  I  sup- 
pose I  cannot  understand  any  meaning; 
of  the  word  "  occupation  "  which  would 
not  describe  this  as  being  such  occu- 
pation. Are  the  Defendants  going  to- 
use  the  house  for  that  purpose  ?  They 
are  there  for  no  other  purpose  whatso- 
ever. How  can  I  properly  be  called 
upon  to  say  that  they  are  not  going  to 
use  the  house  in  the  exercise  or  carrj''- 
ing  on  of  any  occupation  or  calling 
whatsoever  ?  If  this  is  not  their  occu- 
pation they  have  none  at  all,  and  that 
of  course  is  not  a  position  in  which  I 
could  place  the  association. 

It  seems  to  me  to  be  perfectly  plain; 
that  the  keeping  of  a  hospital  by  a 
hospital  association,  and  the  user  of  the- 
house  for  the  purpose  of  keeping  that 
hospital,  is  a  user  for  the  purpose  of 
that  occupation,  and  a  breach  of  the 
covenant.  I  regret  the  result,  but  I 
must  administer  the  law  as  it  stands 
and  grant  the  injunction. 
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0.  A.  acted  in  a  most  reasonable  way.  The  Plaintiff,  the  landlord,  is 
1884  protecting  not  only  his  property,  but  the  other  'residents  on  it, 
KoLLs  and  he  and  the  Defendants  have  taken  the  shortest  possible 
MEiLLER  nieans  of  ascertaining  whether  the  original  scheme,  or  the 
ittoTl^j    33iodified  scheme  proposed  to  be  adopted,  is,  or  is  not,  to  be 

  restrained.    The  Plaintiff  is  landlord,  as  I  have  stated,  of  a 

house  of  which  these  Defendants  are  underlessees,  and  the 
object  of  this  action  is  to  enforce  a  covenant  contained  in  the 
original  lease.  The  Defendants  who  are  now  appealing  are  the 
trustees  of  a  charity,  the  nature  of  which  I  shall  have  presently 
to  consider.  The  covenant  is  this :  "  Further  that  the  said 
James  BusselV — he  is  the  original  lessee — "his  executors  and 
administrators  shall  not,  nor  will  at  any  time  during  the  term 
hereby  granted,  use,  exercise,  or  carry  on,  or  permit  or  suffer  to 
be  used,  exercised,  or  carried  on,  in  or  on  the  premises  hereby 
demised,  any  trade  or  business  of  any  description  whatsoever 
without  the  consent  of  the  Plaintiff."  Now  this  covenant  evi- 
dently had  for  its  object  to  keep  this  house  as  a  residence  or 
dwelling-house,  but  the  covenant  does  not,  as  is  very  usual  in 
these  clauses,  contain  any  restriction  against  using  the  house 
otherwise  than  as  a  dwelling-house,"  or  say  that  it  shall  "  only 
be  used  as  a  private  dwelling-house."  What  we  have  to  consider 
is,  whether  what  is  proposed  to  be  done,  and  has  been  done  by 
the  Defendants,  is,  or  is  not,  a  breach  of  the  covenant  upon  the 
fair  construction  of  the  words  used,  and  of  course  we  must  con- 
strue these  words  with  reference  to  what  is  the  apparent  object  of 
this  covenant,  although  it  does  not  contain  the  usual  words 
which  I  have  mentioned. 

Now,  the  Defendants  who  are  now  appealing,  are  trustees  of 
what  appears  to  me  to  be  a  most  admirable  institution,  though  of 
course,  that  cannot  affect  our  decision  in  any  way.  They  are  a 
nobleman  and  certain  gentlemen  who  combine  together  for  the 
purpose  of  raising  subscriptions  for  providing  homes  for  working 
girls.  In  this  house,  and  in  other  houses  which  they  have 
obtained,  they  have  a  resident  and  paid  superintendent,  and  they 
provide  rooms,  and  board  also,  for  girls  who  have  not  any  home 
of  their  own,  and  who  are  working  in  London,  They  invite  all 
the  members  of  the  public  to  assist  in  getting  the  girls  to  find  a 
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home  in  these  houses,  and  they  have  no  connection  with  the 
girls  except  this,  that  those  girls  who  want  a  home,  are,  if  they 
come,  provided,  subject  to  certain  regulations,  with  a  home  in 
these  houses,  in  which  there  are  bedrooms,  and  a  common  sitting- 
room,  and  where  they  are  provided  with  board. 

The  case  came  before  Mr.  Justice  Pearson  on  two  occasions, 
when  he  made  the  orders  now  appealed  from  under  somewhat 
different  circumstances.  In  the  first  instance,  the  Defendants 
were  receiving  payment  from  those  girls  who  occupied  rooms 
and  availed  themselves  of  the  benefit  of  this  home,  and  the 
injunction  was  granted  to  restrain  the  Defendants  from  using  the 
house  in  that  way,  on  the  ground  that  such  user  was  a  violation 
of  the  covenant.  Then,  by  arrangement  and  correspondence 
between  the  parties,  what  the  Defendants  determined  to  do  was, 
not  to  receive  any  payment,  but  to  make  the  benefits  conferred 
on  the  girls  entirely  gratuitous.  The  question  is  whether  what 
they  are  doing  is  a  business ;  it  is  not  a  trade.  The  words  are 
"  trade  or  business "  and  there  can  be  no  question  that  the 
Defendants  are  not  carrying  on  any  trade.  The  question  then 
is,  is  what  they  are  doing  a  business  ? 

I  cannot  read  the  two  words  "  trade "  and  "  business "  as 
synonymous.  There  may  be  a  great  many  businesses  which  are 
not  trades,  and  although,  in  my  opinion,  receiving  payment  for 
what  is  done,  using  what  you  are  doing  as  a  means  of  getting 
payment  with  a  view  to  profit — whether  profit  is  actually  obtained 
or  not,  must  of  course  be  immaterial — is  certainly  material  in 
considering  whether  what  was  being  done  is,  oris  not,  a  business, 
yet,  in  my  opinion,  it  is  not  essential  that  there  should  be  pay- 
ment in  order  to  constitute  a  business.  And  the  mere  fact  that 
there  is  payment  under  certain  circumstances,  does  not  necessarily 
make  a  thing  a  business  which  if  there  was  no  payment  Avould 
not  be  a  business.  In  my  opinion,  in  the  present  state  of  things, 
what  is  now  intended  to  be  done  does  not  put  the  matter  in  a 
different  position  from  that  in  Avhich  it  stood  when  the  Defen- 
dants received  payment,  because  that  payment  was  not  a  payment 
in  the  ordinary  way  for  the  purpose  of  getting  profit  if  they 
could — it  was  not  to  constitute  tliis  a  business  for  the  purpose  of 
profit — but  it  was  simply  a  payment  to  go  towards  tlie  charitv  in 
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C.  A.      order  to  aid  the  funds  of  the  charity.    In  my  opinion,  it  really 
1884       does  not  make  any  difference  that  the  Defendants  are  not  now 
;^^g     receiving  any  payment.    If  without  payment  this  scheme  would 
^iiLER  ^®  ^  business,  in  my  opinion,  having  regard  to  the  mode  of  pay- 

tt — L  J  object  for  which  the  payment  was  required,  payment 

- —  would  not  make  any  difference.  But  one  has  to  consider  whether 
this  is  carrying  on  a  business,  and  I  come  to  the  conclusion  that 
Mr.  Justice  Pearson  is  right  in  the  view  which  he  has  taken, 
that  it  is.  It  has  been  urged  upon  us  very  strongly  that  it  is  no 
business  at  all,  but  a  charity  ;  that  the  Defendants,  in  making  a 
home  for  these  girls  are  treating  them  simply  as  guests,  and  that 
receiving  any  number  of  guests  or  any  number  of  friends  into  a 
house  cannot  be  said  to  be  carrying  on  a  business  in  that  house.  I 
quite  agree  that  bringing  guests  into,  or  having  any  number  of 
guests  or  friends  in,  your  house  is  not  in  any  way  carrying  on  a 
business.  But  what  is  done  here  ?  None  of  the  Defendants  are 
residing  in  the  house,  nor  are  they  receiving  into  their  house  as 
their  guests  or  friends,  these  girls  who  make  their  home  there. 
The  Defendants  have  a  paid  superintendent  who  manages  the 
house  for  them,  and  it  is  the  duty  of  that  paid  superintendent  so 
to  manage  the  house,  and  to  see  that  the  girls  who  are  there  con- 
duct themselves  properly,  and  in  accordance  with  the  rules  and 
regulations  of  the  charity,  and  provision  is  made  as  to  the  way  in 
which  they  are  to  be  accommodated.  It  is  not  that  any  particular 
individuals  known  to  Defendants  or  whom  they  treat  as  their 
friends  (except  so  far  as  they  wish  to  be  the  friends  of  all  those 
who  are  in  distress)  are  admitted,  but  that  all  the  public  who  are 
objects  of  this  charity,  on  submitting  to  these  regulations,  are 
admitted  into  the  house  which  they  occupy.  It  might  well  be 
that  the  Defendants  if  they  liked  to  do  this  in  a  house  which 
.  they  occupied  might  do  so,  but  when  they  do  so  in  a  house  in 
which  they  pay  a  superintendent  in  order  to  receive  the  girls, 
these  girls  are  really  lodgers.  They  lodge  there,  and  although 
the  trustees  are,  with  a  most  praiseworthy  object,  using  this 
lodging-house  for  the  purpose  of  charity,  nevertheless,  in  my 
opinion,  although  the  lodging  is  given  gratuitously,  what  is  being 
done  must  be  considered  as  carrying  on  the  business  of  a  lodging- 
house.    Therefore,  unhappily,  these  trustees,  in  my  opinion. 
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cannot,  having  regard  to  this  covenant,  use  the  house  which  C.  A. 
belongs  to  the  Plaintiff  even  according  to  this  modified  scheme.  1884 
In  my  opinion,  therefore,  this  appeal  fails.  Rolls 


LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  The  question  we  have  to  determine 
is  whether  this  covenant,  which  is  a  very  simple  one,  is  being 
infringed  or  not.  The  covenant  is  that  the  lessee  will  not  use, 
exercise,  or  carry  on,  or  permit  or  suffer  to  be  used,  exercised  or 
carried  on,  on  the  premises,  any  trade  or  business  of  any  descrip- 
tion without  the  consent  of  the  Plaintiff. 

Now  the  first  question  to  be  considered  is  what  is  the  object  of 
this  covenant  ?  The  covenant  must  be  construed  consistently 
with  that  object,  and  on  the  other  hand,  something  may  fall 
within  the  scope  of  the  covenant  which  does  not  fall  within 
the  words.  One  must  look,  therefore,  at  both  the  words  and  the 
object.  The  necessity  of  doing  both  may  be  made  apparent  by 
putting  an  illustration.  If  you  take  the  words  of  the  covenant 
simply,  without  looking  at  the  object,  it  would  prevent  a  private 
family  from  having  their  victuals  cooked  in  the  ordinary  way  on 
the  premises,  that  is  to  say,  by  a  cook,  whose  business  it  is  to  cook 
the  victuals.  The  words  in  this  covenant  are  that  no  business  shall 
be  allowed  to  be  carried  on,  and  it  would  be  ridiculous  to  construe 
the  covenant  as  extending  to  any  such  business  as  that.  You  must 
look  beyond  the  words,  to  the  object  of  the  covenant,  and,  look- 
ing to  the  object  of  the  covenant,  one  sees  plainly  what  it  is. 
The  house  was  a  dwelling-house ;  it  is  so  described  in  the  lease.  It 
was  let  as  a  dwelling-house,  and  this  covenant  was  inserted  in  the 
lease.  Well,  what  is  the  object  of  that  covenant?  There  can,  I 
think,  be  but  one  answer  to  that  question.  It  was  to  prevent  the 
house  being  used  otherwise  than  as  a  dwelling-house.  I  think 
that  is  conceded  on  all  hands.  It  is  very  true  that  this  covenant 
does  not  go  on,  as  such  covenants  usually  do,  "  And  not  to  use 
the  house  or  allow  it  to  be  used  otherwise  than  as  a  private 
dwelling-house."  But  that  is  the  object  of  the  whole  thing,  and 
if  those  words  were  not  implied  the  covenant  would  be  senseless. 
Another  question  is,  what  sort  of  a  dwelling-house  is  it  to  be, 
because  dwelling-houses  are  of  A^arious  kinds  ?    For  example. 
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hotels  are  dwelling-houses  of  a  certain  kind ;  persons  eat  and 
drink  and  sleep  there,  and  do  nothing  else  that  I  know  of  except 
cook  meals,  and  so  on.    Is  that  the  kind  of  dwelling-house  that 
is  meant  ?    I  apprehend  not.    I  think  that,  although  a  dwelling- 
house  was  contemplated,  keeping  the  house  as  an  hotel  would 
fall  within  the  words  and  object  of  this  covenant,  because  the 
hotel-keeper  would  be  carrying  on  a  business,  and  the  business- 
which  he  carried  on  would  be  one  which  it  was  the  object  of  this 
covenant  to  prevent.    What  are  the  Defendants  doing?  The- 
Solicitor-General  made  a  great  point  of  the  fact  that  it  was  im- 
possible to  say  what  kind  of  business  this  was.    I  do  not  think 
myself  that  is  conclusive,  it  is  quite  possible  to  have  new  busi- 
nesses which  have  not  yet  got  names.    But  I  do  not  think  that 
difficulty  as  great  as  he  thought  it.    When  we  understand  what 
is  being  done  it  strikes  me  that  it  is  not  difficult  to  give  a  name- 
to  this  business.    I  should  call  it  the  business  of  a  lodging-house- 
keeper.    It  is  very  true  it  is  a  charitable  lodging-house,  but  what 
is  being  done  ?    The  Defendants  are  associated  together  for  the 
purpose  of  finding  a  home  for  these  working  girls,  and  they 
invite  them  to  come  and  board  and  lodge  there.    They  do  not? 
take  any  payment  now — I  do  not  think  that  is  material — but 
they  have  a  staff.    They  have  a  superintendent  in  this  house 
whose  business  it  is  to  look  after  the  lodging-house,  and  that 
appears  to  me  to  fall  both  within  the  words  of  the  covenant  and 
within  the  mischief.    That  it  is  within  the  mischief  I  am  afraid 
is  too  plain ;  persons  complain  of  it,  and  it  is  clear  that  it  was- 
not  the  kind  of  thing  that  was  contemplated  when  the  covenant 
was  entered  into.    But  the  great  difficulty  is,  is  it  within  the 
words  ?    Can  it  be  said  to  be  carrying  on,  or  allowing  to  be 
carried  on  a  business,  on  these  premises  ?    When  we  look  into 
the  dictionaries  as  to  the  meaning  of  the  word  "  business,"  I  do 
not  think  they  throw  much  light  upon  it.    The  word  means 
almost  anything  which  is  an  occupation,  as  distinguished  from 
a  pleasure — anything  which  is  an  occupation  or  duty  which 
requires  attention  is  a  business — I  do  not  think  we  can  get 
much  aid  from  the  dictionary.    We  must  look  at  the  words 
in  the  ordinary  sense,  and  we  must  look  at  the  object  of  the 
covenant ;  and,  looking  at  both,  I  have  no  hesitation  in  saying 
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that  this  is  clearly  within  the  words  and  within  the  object  of  C.  A. 
the  covenant.  I  think  the  view  of  Mr.  Justice  Pearson  was  1884 
correct,  and  that  the  appeal  ought  to  be  dismissed  with  costs.  eolls 


Solicitors  for  Appellants :  Nisbet  &  Daiv. 
Solicitors  for  Plaintiff :  MarJchy^  Wilde,  &  Burnt. 
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[1881    H.  3315.] 

March  31 ; 

Vendor  and  Furchaser — Forfeiture  of  Deposit — Purchaser's  Failure  to  complete.      April  I ; 

May  29. 

On  a  sale  of  real  estate  the  purchaser  paid  £500,  which  was  stated  in  the 
contract  to  be  paid  "  as  a  deposit,  and  in  part  payment  of  the  purchase- 
money."  The  contract  provided  that  the  purchase  should  be  completed  on 
a  day  named,  and  that  if  the  purchaser  should  fail  to  comply  with  the 
agreement  the  vendor  should  be  at  liberty  to  re-sell  and  to  recov-er  any 
deficiency  in  price  as  liquidated  damages.  The  purchaser  was  not  ready 
with  his  -purchase-money,  and,  after  repeated  delays,  the  vendor  re-sold  the 
property  for  the  same  price. 

The  original  purchaser  having  brought  an  action  for  specific  performance, 
it  was  held  by  the  Court  of  Appeal,  affirming  the  decision  of  Kay,  J.,  that  the 
purchaser  had  lost  by  his  delay  his  right  to  enforce  specific  performance : — 

Held,  also,  that  the.  deposit,  although  to  be  taken  as  part  jDayment  if  the 
contract  was  completed,  was  also  a  guarantee  for  the  performance  of  the  con- 
tract, and  that  the  Plaintiff,  having  failed  to  perform  his  contract  within 
a  reasonable  time,  had  no  right  to  a  return  of  the  deposit.. 

Palmer  v.  Temple  (1)  distinguished. 

This  action  was  brought  for  specific  performance  of  a  contract 
for  sale  of  certain  freehold  lands  known  as  HiWs  Farm,  in  the 
county  of  Middlesex,  for  £12,500. 

The  contract  was  dated  the  24th  of  March,  1881,  and  thereby 
the  Plaintiff,  T.  H.  Hoive,  agreed  to  purchase  the  premises  in 
question  "for  the  price  of  £12,500,  £500  part  thereof  having 
been  paid  on  the  signing  of  this  agreement  as  a  deposit  and  in  part 
payment  of  the  purchase-money."  Various  stipulations  were 
made  as  to  the  title,  and  it  was  agreed  that  the  purchaser  should 
pay  the  balance  of  the  purchase-money  on  tlie  24th  of  April, 

(1)  9  Ad.  Sz  K.  508. 
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C.  A.  1881,  and  that  if  any  delay  should  take  place  from  any  cause  whatso- 
1884  ever  except  the  default  of  the  vendor,  the  purchaser  should  pay 
Howe  interest  at  £5  per  cent,  on  the  balance  of  the  purchase-money.  And 
Smith  further  agreed  (clause  8)  that  if  the  purchaser  should  fail 

— -  to  comply  with  this  agreement  the  vendor  should  be  at  liberty  to 
re-sell  the  premises  in  any  manner,  and  the  deficiency  on  such 
second  sale  thereof,  with  all  expenses  attending  the  same,  should 
be  made  good  by  the  defaulter  at  this  present  sale,  and  be  re- 
coverable as  liquidated  damages. 

The  purchaser  at  first  objected  to  this  clause,  but  it  was  eventu- 
ally retained,  the  vendor  undertaking  not  to  act  upon  it  for  six 
weeks  after  the  24th  of  April,  1881. 

The  purchaser  paid  the  deposit  of  £500,  and  an  abstract  was 
-delivered  according  to  the  agreement. 

After  some  negotiation  the  purchaser  sent  a  draft  conveyance 
to  the  vendor,  on  the  23rd  of  May,  which  was  approved  on  the 
following  day  on  behalf  of  the  vendor. 

The  completion  of  the  purchase  was  however  delayed  by  the 
purchaser,  and  the  vendor,  after  pressing  for  completion,  agreed, 
on  the  20th  of  June,  1881,  to  extend  the  time  for  completion  for 
^  month,  on  payment  of  certain  costs,  but  at  the  same  time  warned 
the  purchaser  that  unless  the  purchase-money  was  then  paid  he 
should  re-sell  the  property. 

On  the  25th  of  July  the  purchaser,  fearing  that  the  vendor 
would  re-sell  the  property,  brought  the  present  action  against  the 
vendor  for  specific  performance  of  the  agreement. 

On  the  31st  of  January,  before  the  defence  was  delivered,  the 
vendor  re-sold  the  property  at  the  original  price.  In  his  defence 
he  relied  on  the  delay  of  the  Plaintiff  as  justifying  a  rescission  of 
the  contract. 

The  action  was  heard  before  Mr.  Justice  Kay,  on  the  27th  of 
Pebruary,  1883,  when  his  Lordship  dismissed  the  action  with  costs, 
being  of  opinion  that  the  Plaintiff  had  precluded  himself  by  his 
-delay  from  insisting  on  the  completion  of  the  contract. 

From  this  judgment  the  Plaintiff  appealed. 

W.  Pearson,  Q.C.,  and  Batten,  for  the  Appellant : — 

Time  was  not  of  the  essence  of  the  contract ;  and  there  was  no 
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such  delay  on  the  part  of  the  purchaser  as  to  deprive  him  of  his  C.  A, 

right  to  enforce  specific  performance  of  the  contract.    But  if  the  1884 

Oourt  should  be  against  us  on  this  point  we  claim  the  return  of  howe 

our  deposit;  and,  if  necessary,  we  ask  for  leave  to  amend  the  smith. 

statement  of  claim  in  order  to  raise  that  question.   

Cotton,  L.J. : — We  are  all  of  opinion  that  the  Plaintiff  is  not 
entitled  to  enforce  specific  performance  in  this  case,  and  we  do 
not  desire  to  hear  any  further  argument  on  that  point.  But  we 
think,  subject  to  what  may  be  said  on  the  other  side,  that  the 
Plaintiff  ought  to  have  leave  to  amend  the  statement  of  claim 
in  order  to  claim  the  return  of  his  deposit.  We  therefore  wish 
to  hear  the  counsel  for  the  Defendant  on  that  point,  which  was 
not  raised  before  Mr.  Justice  Kay. 

Hastings,  Q.C.,  and  King  don,  for  the  Defendant : — 

The  Plaintiff  has  forfeited  his  deposit  by  his  own  default.  The 
deposit  is  not  merely  part  payment  of  the  purchase-money,  it  is 
a  guarantee  that  the  contract  should  be  performed :  Collins  v. 
Stimson  (1) ;  Essex  v.  Baniell  (2) ;  Ex  parte  Barrell  (3)  ;  Bepree 
V.  Bedhorough  (4)  ;  Hinton  v.  Sjparkes  (5) ;  Gasson  v.  Boherts  (6). 
The  fact  that  there  has  been  a  re-sale  by  the  vendor  makes  no 
■difference.  It  is  outside  the  contract,  and  cannot  purge  the 
default  of  the  purchaser ;  nor  does  the  purchaser's  present  willing- 
ness to  perform  the  contract  alter  his  position ;  his  default  has 
placed  him  in  the  same  position  as  if  he  had  refused  to  perform  it. 

But,  assuming  that  the  purchaser  has  a  right  to  a  return  of  the 
deposit,  it  is  subject  to  the  vendor's  claim  for  damages  :  Laird  v. 
Pirn  (7)  ;  Icely  v.  Greiv  (8). 

W.  Pearson,  in  reply : — 

The  question  whether  the  deposit  is  forfeited  depends  upon  the 
terms  of  the  contract.  If  the  purchaser  had  refused  to  perform  the 
contract  it  may  be  that  he  would  have  forfeited  his  deposit,  but 
here  the  vendor  abandons  the  contract  and  nevertheless  claims 

(1)  11  Q.  13.  D.  142.  (5)  Law  Kep.  3  C.  P.  161. 

(2)  Law  liop.  10  C.  r.  538.  (G)  31  Beav.  613. 

(3)  Ibid.  10  Ch.  512.  (7)  7  M.     W.  474. 
<4)  4  Giff.  479.  (8)  6  Nov.  &  M.  467. 
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C.  A.      the  deposit.    There  is  no  case  that  goes  so  far  as  that :  Gee  t. 
1884      Fearse  (1)  is  very  similar,  and  there  the  vendor  had  to  return 
Howe     ^^^6  deposit.  Palmer  v.  Temple  (2)  is  directly  in  our  favour,  and 
Smith      ^^^^      recognised  as  good  law  in  Sugdens  Vendors  and  Pur- 
  chasers  (3).    With  respect  to  the  claim  by  the  Defendant  to  de- 
duct damages,  he  has  not  shewn  that  he  has  sustained  any,  for  he 
sold  the  property  for  the  original  price  ;  and  if  he  has,  he  cannot 
claim  damages,  because  he  has  himself  put  an  end  to  the  contract. 

1884.  May  29.    Cotton,  L.J. 

This  was  an  action  for  the  specific  performance  of  a  contract 
for  the  purchase  and  sale  of  land,  the  Plaintiff,  being  the  pur- 
chaser, seeking  to  insist  on  specific  performance.  At  the  hearing 
of  the  appeal  we  decided  the  only  point  raised  by  the  Plaintiff  by 
the  pleadings,  viz.,  that  in  consequence  of  the  delay  the  Plaintiff 

tivvas  not  entitled  to  the  equitable  remedy  of  specific  performance^ 
which  is  only  granted  to  those  who  are  ready  and  prompt.  But 
the  counsel  for  the  Appellant  asked  liberty  to  raise  a  claim  to  the 
return  of  the  deposit,  the  deposit  being  £500,  which  had  not  been 
raised  in  the  Court  below,  and  he  asked  leave  to  amend  his  state- 
ment of  claim,  and  we  gave  the  leave,  and  considered  the  neces- 
sary amendments  made. 

Now  the  claim  for  this  return  of  the  deposit  of  £500  is  essen- 
tially a  claim  at  Common  Law,  and  one  which  has  not  arisen  in 
Equity  except  in  bankruptcy  cases,  and  that  accounts  for  the 
little  authority  there  is  on  the  point.  The  first  thing  one  must 
look  at  is  the  contract.  The  contract  contains  no  clause  at  all  as 
to  what  is  to  be  done  with  the  deposit  if  the  contract  is  not  per- 
formed. It  states  that  "£500  part  of  the  purchase-money  of 
£12,500  has  been  paid  as  a  deposit  and  in  part  payment  of  the 
purchase-money."  There  is  nothing  else  which  is  material,  but 
there  is  a  clause,  clause  8,  which  I  must  read  (as  it  was  relied  on, 
having  regard  to  a  case  which  I  shall  refer  to)  as  giving  the  Plain- 
tiff the  right  to  the  return  of  the  deposit.  It  is  this :  "  If  the 
purchaser  shall  fail  to  comply  with  this  agreement  the  vendors 
shall  be  at  liberty  to  resell  the  premises  in  any  manner,  and  the 

(1)  2  De  G.  &  Sm.  325.  (2)  9  Ad.  &  E.  508. 

(3)  14thEd.  p.  40. 
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deficiency  on  such  second  sale  thereof,  together  with  all  expenses      C.  A. 
-attending  the  same,  shall  be  made  good  by  the  defaulter  at  this  1884 
present  sale,  and  be  recoverable  as  liquidated  damages."  Howe 
It  was  contended  that,  having  regard  to  the  case  of  Palmer  v.  g^nTH. 
Temple  (1),  this  had  fixed  what  was  to  be  the  penalty  imposed  on    q^^^j^  j 

the  purchaser  if  he  made  default — that  this  was  to  be  the  only   

liability  in  the  case  of  default,  and  therefore  the  deposit  must  be 
returned  to  the  purchaser,  of  course  subject  to  any  claim  which 
there  might  be  to  any  sum  to  be  deducted  in  respect  of  deficiency  ' 
under  the  sale. 

Now  that  case,  no  doubt,  did  lay  down  that  under  that  contract 
the  parties  had  settled  what  was  to  be  the  result  of  a  default,  but 
that  was  on  a  somewhat  different  provision  from  this.  It  was 
under  a  provision  which  laid  down  that  if  either  vendor  or  pur- 
chaser made  default  a  sum  of  £1000  should  be  paid,  as  liquidated 
damages.  It  may  be  that  this  clause  induced  the  Court  to  come 
to  the  decision  which  they  arrived  at  in  that  case,  and  that  they 
thought  the  vendor  was  precluded  by  it  from  retaining  the  deposit 
in  consequence  of  the  default  of  the  purchaser.  That  decision 
turned  on  the  express  terms  of  that  proviso,  which  is  different 
from  the  proviso  in  the  present  case.  If  so,  of  course  it  is  no 
authority  here  ;  but  if  that  case  is  taken  as  laying  down  this  pro- 
position (which  I  do  not  think  it  could  have  done),  namely,  that 
such  a  clause,  however  varied  in  terms,  would  prevent  the  vendor 
on  the  default  of  the  purchaser  from  retaining  the  deposit,  I 
cannot  agree  with  it,  and  do  not  feel  bound  to  follow  it.  In  my 
opinion  this  is  a  clause  which  merely  fixes  the  amount  which  the 
vendor  is  to  be  entitled  to  if  he  follows  the  course  which  is  there 
pointed  out — it  fixes  the  amount  which  he  is  to  claim  in  that 
event ;  but,  in  my  opinion,  if  the  vendor  had  irrespective  of  that 
clause  a  right  to  retain  the  deposit  under  the  circumstances  exist- 
ing in  the  present  case,  this  clause  would  not  give  the  purchaser 
the  right  to  recover  the  deposit.  The  mere  fact  that  there  has 
been  a  re-sale,  even  if  it  were  under  this  clause  which  is  in  dis- 
pute, in  my  opinion  can  make  no  difference  if  the  purchaser  had 
made  such  a  default  as  precluded  liim  from  demanding  the  transfer 
of  the  estate.    That  being  so,  when  the  vendor  sold  the  estate  he 

(1)  0  Ad.  .1'  E.  508. 
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was  only  selling  that  which  the  purchaser  had  no  possible  right 
to  demand,  and  his  doing  so  cannot,  in  my  opinion,  affect  the 
rights  of  the  vendor  and  purchaser  to  the  deposit. 

But  there  is  something  more  to  be  considered.  In  Palmer  y. 
Temple  (1),  undoubtedly,  the  Judges  did  say  that  independently  of 
contract  the  vendor  cannot  on  the  default  of  the  purchaser  retain 
the  deposit,  and  there  are  similar  expressions  in  other  cases.. 
There  is  a  similar  expression  of  opinion  in  Hinton  v.  Sparhes  (2),, 
and  I  think  similar  expressions  of  opinion  in  other  cases  at 
Common  Law.  But  that,  as  I  understand  the  expression  used 
by  Lord  St  Leonards,  in  his  book  on  Vendors  and  Purchasers,  is 
not  in  accordance  with  his  view ;  for  he  says  there  (3),  "  Where 
a  purchaser  is  in  default  and  the  seller  has  not  parted  with  the 
subject  of  the  contract,  it  is  clear  that  the  purchaser  could  not 
recover  the  deposit ;  for  he  cannot,  by  his  own  default,  acquire  a 
right  to  rescind  the  contract."  Then  he  goes  on  and  states  his 
opinion  that  the  mere  re-sale  of  the  estate  after  the  purchaser's 
default  cannot  in  any  way  affect  the  right  of  the  vendor  to- 
retain  the  deposit. 

Then  we  have  a  case  oi  Collins  v.  Stimson  (4)  in  which  Baron 
FollocJc  refused  to  order  the  return  of  the  deposit  under  circum- 
stances somewhat  different  from  this.  What  he  says  is  this,, 
"  According  to  the  law  of  vendor  and  purchaser  the  inference  is^ 
that  such  a  deposit  is  paid  as  a  guarantee  for  the  performance 
of  the  contract,  and  where  the  contract  goes  off  by  default  of  the 
purchaser,  the  vendor  is  entitled  to  retain  the  deposit."  That  was 
the  principle  of  his  decision. 

But  the  case  does  not  quite  stop  there.  There  is  a  decision 
under  somewhat  different  circumstances  from  the  present  case  in 
Depree  v.  Bedhorough  (5),  where  there  was  a  purchase  under  a  sale 
by  decree  of  the  Court.  I  will  not  refer  further  to  that  case,  but 
it  is  in  accordance  with  a  subsequent  decision  of  the  Court  of 
Appeal  in  Ex  parte  Barrell  (6),  where  the  purchaser  had  become 
bankrupt,  and  the  trustee  in  bankruptcy  had  disclaimed  the 
contract  under  which  he  sought  to  recover  the  deposit.    That  was- 


(1)  9  Ad.  &  E.  508. 

(2)  Law  Eep.  3  C.  P.  161. 

(3)  14tli  Ed.  p.  40. 


(4)  11  Q.  B.  D.  142, 143. 

(5)  4  Giff.  479. 

(6)  Law  Eep.  10  Ch.  512, 
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refused.  What  Lord  Justice  James  says  is  this  (1),  "  The  trustee  0.  A. 
in  this  case  has  no  legal  or  equitable  right  to  recover  the  deposit.  1884 
The  money  was  paid  to  the  vendor  as  a  guarantee  that  the  con-  Howe 
tract  should  be  performed.    The  trustee  refuses  to  perform  the  s^^th 

contract,  and  then  savs,  Give  me  back  the  deposit.    There  is  no  ^  

'  ^  Cotton,  L.J, 

ground  for  such  a  claim."   

There  is  a  variance,  no  doubt,  in  the  expressions  of  opinion,  if 
not  in  the  decisions,  with  reference  to  the  return  of  the  deposit, 
but  I  think  that  the  judgment  of  Lord  Justice  James  gives  us 
the  principle  on  which  we  should  deal  with  the  case.  What  is 
the  deposit  ?  The  deposit,  as  I  understand  it,  and  using  the 
words  of  Lord  Justice  James,  is  a  guarantee  that  the  contract  shall 
be  performed.  If  the  sale  goes  on,  of  course,  not  only  in  accord- 
ance with  the  words  of  the  contract,  but  in  accordance  with  the 
intention  of  the  parties  in  making  the  contract,  it  goes  in  part 
payment  of  the  purchase-money  for  which  it  is  deposited ;  but  if 
on  the  default  of  the  purchaser  the  contract  goes  off,  that  is  to 
say,  if  he  repudiates  the  contract,  then,  according  to  Lord  Justice 
James,  he  can  have  no  right  to  recover  the  deposit. 

I  do  not  say  that  in  all  cases  where  this  Court  would  refuse 
specific  performance,  the  vendor  ought  to  be  entitled  to  retain 
the  deposit.  It  may  well  be  that  there  may  be  circumstances 
which  would  justify  this  Court  in  declining,  and  which  would  re- 
quire the  Court,  according  to  its  ordinary  rules,  to  refuse  to  order 
Specific  performance,  in  which  it  could  not  be  s.aid  that  the 
purchaser  had  repudiated  the  contract,  or  that  he  had  entirely 
put  an  end  to  it  so  as  to  enable  the  vendor  to  retain  the  deposit. 

/in  order  to  enable  the  vendor  so  to  act,  in  my  opinion  there  must 
be  acts  on  the  part  of  the  purchaser  which  not  only  amount  to 
delay  sufficient  to  deprive  him  of  the  equitable  remedy  of  specific 
performance,  but  which  would  make  his  conduct  amount  to  a 

~j:epudiation  on  his  part  of  the  contract.  In  those  circumstances, 
in  my  opinion,  the  rule  is  correctly  laid  down  in  Lord  Justice 
/awzes's  judgment  (of  course  the  case  there  was  stronger  than  the 
one  we  have  to  deal  with)  where  the  representatives  of  the  pur- 
chaser had  neither  in  law  nor  in  equity  the  right  to  the  return  of 
the  deposit. 

(1)  LawEep.  10  Ch.  514. 
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What  are  the  facts  here  ?  The  contract  was  to  be  performed 
according  to  their  arrangement  on  the  24th  of  April.  It  is  not 
necessary  now  to  enter  into  the  question  how  far  time  would  be 
considered  as  of  the  essence  of  the  contract,  because  since  the 
Judicature  Acts,  when  the  question  whether  time  is  of  the  essence 
of  the  contract  arises,  all  contracts  must  be  governed  by  the  rules 
of  Equity  concerning  that  subject. 

What  took  place  was  this.  Not  only  was  the  contract  not 
performed  on  that  day,  but  there  was  a  delay  from  time  to  time, 
the  purchaser  asking  for,  and  at  one  time,  under  terms  of  payment 
of  costs,  obtaining  an  extension  of  the  time.  He  obtained  it 
knowing  that  the  vendor  considered  it  of  importance,  as  it  was  of 
importance,  that  the  contract  should  be  performed,  if  not  to  the 
very  day,  at  least  within  a  reasonable  time.  It  was  not  performed 
within  a  reasonable  time,  and  from  the  conduct  of  the  purchaser, 
as  I  read  the  letters  and  understand  what  took  place,  I  come  to 
the  conclusion  that  he  never  was  up  to,  and  even  at,  the  time 
when  he  brought  this  action,  ready  with  the  money  to  perform  the 
contract.  He  was  not  ready  with  the  money  in  order  to  purchase 
the  estate,  and  at  the  time  when  the  action  was  commenced  if  the 
vendor  had  said,  "  Where  is  your  money  ?  Produce  it,  and  then 
I  will  make  the  conveyance,"  he  would  not  have  been  able  to 
produce  the  money. 

In  my  opinion,  without  at  all  laying  down  that  whenever  the 
Court  refuses  specific  performance  it  will  allow  the  vendor  to 
retain  the  deposit,  in  this  case  and  under  this  contract  the  pur- 
chaser has  so  acted  as  to  repudiate  on  his  part  the  contract,  and 
he  cannot  under  those  circumstances  take  advantage  of  his  own 
default  to  recover  this  deposit  from  the  vendor.  Therefore  on 
this  point  also  the  appeal  fails. 


BowEN,  L.J. : — 

I  am  of  the  same  opinion. 

The  purchaser  in  this  case  has  no  right,  according  to  our  decision 
pronounced  on  a  previous  day,  to  insist  on  the  specific  perform- 
ance of  the  contract  for  the  sale  of  the  property.  But  it  was 
urged  at  the  last  moment  by  Mr.  Pearson  that  at  all  events  in  the 
alternative  he  was  entitled  to  the  return  of  his  deposit  money ; 
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and  treating  the  pleadings  as  amended  for  that  purpose,  we  C.  A. 

agreed  to  consider  that  alternative  claim  as  if  it  had  been  raised  1884 

on  the  pleadings  in  the  way  in  which,  whatever  may  have  been  Howe 

the  practice  before  the  Judicature  Act,  I  myself  can  see  no  reason  s^i^th 

why  it  should  not  be  raised  now.  We  have,  therefore,  to  consider   

'  '  Bowen,  L.J. 

whether  under  the  circumstances  of  this  special  case  the  purchaser   

has  lost  his  right  to  the  return  of  this  deposit  money. 

The  question  as  to  the  right  of  the  purchaser  to  the  return  of 
the  deposit  money  must,  in  each  case,  be  a  question  of  the  condi- 
tions of  the  contract.  In  principle  it  ought  to  be  so,  because  of 
course  persons  may  make  exactly  what  bargain  they  please  as  to 
what  is  to  be  done  with  the  money  deposited.  We  have  to  look 
to  the  documents  to  see  what  bargain  was  made.  If  any  authority 
were  wanted  to  prove  that  in  each  case  it  is  a  question  of  con- 
struction (I  do  not  think  it  is  wanted)  it  would  be  found  in 
Palmer  v.  Temple  (1),  the  case  to  which  Lord  Justice  Cotton  has 
referred,  and  which — whatever  may  be  the  value  of  the  case  as  an 
authority  on  the  construction  of  the  contract  in  that  case,  as  to 
which  I  agree  with  everything  that  has  fallen  from  Lord  Justice 
Cotton — adopts  the  principle  that  in  each  case  we  must  consider 
what  was  the  bargain.  At  page  520  there  is  this  observation : 
"  The  ground  on  which  we  rest  this  opinion  is,  that  in  the  absence 
of  any  specific  provision,  the  question,  whether  the  deposit  is 
forfeited,  depends  on  the  intent  of  the  parties  to  be  collected  from 
the  whole  instrument." 

In  the  present  case  we  have  in  the  first  place,  turning  to  the 
language  of  the  instrument,  a  description  of  the  manner  in  which 
the  money  is  staked  or  deposited.  It  is  a  deposit,  and  it  is  to  be 
both  a  deposit  and  in  the  nature  of  part  payment,  and  there  is 
further  a  special  clause  in  the  contract  at  which  we  ought  to  look 
^o  see  if  any  light  is  thrown  by  it  on  the  language  of  the  provi- 
sion that  the  money  is  deposited  as  a  deposit. 

We  may  however  pass  by  that  special  clause,  for  I  think  it 
does  not  really  deprive  the  deposit  in  this  case  of  the  character 
which  it  would  bear  if  there  were  no  special  clause — because,  in 
my  opinion,  that  clause  merely  fixes  the  amount  which  the  vendor 
^  to  receive  in  the  event  of  his  insisting  on  his  rights  under  tlie 

(1)  0  Ad.  &  I'].  508. 
Vol.  XXVII.  //  1 
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0.  A.  special  clause.    We  have  therefore  to  consider  what  in  ordinary 

1884  parlance,  and  as  used  in  an  ordinary  contract  of  sale,  is  the  mean- 

HowE  iiig  which  business  persons  would  attach  to  the  term  "  deposit." 

Smith  Without  going  at  length  into  the  history,  or  accepting  all  that 

^  — ;  ^  has  been  said  or  will  be  said  by  the  other  members  of  the  Court  on 

Bowen,  L.J. 

  that  point,  it  comes  shortly  to  this,  that  a  deposit,  if  nothing 

more  is  said  about  it,  is,  according  to  the  ordinary  interpretation 
of  business  men,  a  security  for  the  completion  of  the  purchase  ? 
But  in  what  sense  is  it  a  security  for  the  completion  of  the 
purchase  ?  It  is  quite  certain  that  the  purchaser  cannot  insist 
on  abandoning  his  contract  and  yet  recover  the  deposit,  because 
that  would  be  to  enable  him  to  take  advantage  of  his  own  wrong. 
Mr.  Fear  son  said  the  rule  is  different  when  the  purchaser  does 
not  insist  on  abandoning  his  contract,  but,  on  the  contrary,  is 
desirous,  at  the  moment  he  appears  before  the  Court,  of  com- 
pleting it,  and  therefore  neither  the  principle  nor  the  decisions 
apply — that  this  is  not  a  case  where  the  purchaser  is  receding 
from  the  contract,  but  on  the  contrary  he  is  seeking  to  enforce 
it.  It  seems  to  me  the  answer  to  that  argument  is  that  although 
in  terms  in  a  case  like  the  present  the  purchaser  may  appear  to 
be  insisting  on  his  contract,  in  reality  he  has  so  conducted  him- 
self under  it  as  to  have  refused,  and  has  given  the  other  side 
the  right  to  say  that  he  has  refused,  performance.  He  may  look 
as  if  he  wished  to  perform,  but  in  reality  he  has  put  it  out  of  his 
power  to  do  so — he  has,  in  the  language  of  the  Eoman  law, 
receded  from  his  contract. 

In  every  case  at  law,  it  seems  to  me,  the  question  whether  time 
is  of  the  essence  of  the  contract  must  depend,  just  as  the  question 
of  the  deposit  must  depend,  on  the  contract  itself.  It  is  not 
necessary  in  the  present  instance  to  consider  whether  under  this 
special  contract  time  was  of  the  essence  of  the  contract  or  not, 
because  the  Judicature  Ad  has  placed  the  matter  as  regards  such 
proposition  on  the  footing  on  which  it  would  have  been  treated 
in  Equity  before  the  Judicature  Act.  But  it  is  obvious  that  the 
party  may  lose  his  right  to  insist  on  specific  performance  before 
an  equitable  tribunal,  without  at  the  same  time  having  necessarily 
so  acted  as  to  justify  the  other  side  in  saying  the  contract  is 
altogether  at  an  end.    As  I  understand,  speaking  with  a  due 
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consciousness  of  my  own  ignorance  on  the  point,  all  that  a  Conrt  of 
Equity  does  when  it  refuses  specific  performance  on  the  ground 
of  lapse  of  time  is  to  leave  the  parties  to  their  remedy  at  law.  It 
refuses  it  because  it  would  be  unfair  that  the  relief  should  be 
given.  It  does  not  follow  as  a  matter  of  law  on  principle  that 
because  specific  performance  is  refused  therefore  the  whole  con- 
tract is  at  an  end  in  law.  We  have  to  look  to  the  conduct  of  the 
parties  and  to  the  contract  itself,  and,  putting  the  two  things 
together,  to  see  whether  the  purchaser  has  acted  not  merely  so 
as  to  break  his  contract,  but  to  entitle  the  other  side  to  say  he 
has  repudiated  and  no  longer  stands  by  it. 

Now,  looking  to  see  whether  the  conduct  of  the  purchaser  has 
not  in  the  present  instance  brought  him  within  that  definition,  I 
think  it  is  impossible,  viewing  the  case  from  first  to  last,  to  doubt 
that  he  has  so  dealt  with  his  bargain  as  to  give  the  vendor  a 
dght  to  allege,  if  he  chooses  so  to  say,  that  the  contract  is  at  an 
end,  that  the  purchaser  has  receded  from  the  bargain,  and  that 
the  deposit  money  is  liable  to  be  retained  by  the  vendor.  There- 
fore the  appeal  fails. 


C.  A. 

1884 
Howe 

V. 

Bowen,  L.J. 


Pey,  L.J.  :— 

On  the  24th  of  March,  1881,  the  Defendant  and  Plaintiff 
entered  into  an  agreement  in  writing,  by  which  the  Defendant 
agreed  to  sell  and  the  purchaser  agreed  to  buy  certain  real  estate 
for  £12,500,  of  which  £500  was  in  the  contract  stated  to  have 
been  paid  on  the  signing  of  the  agreement  as  a  deposit  and  in 
part  payment  of  the  purchase-money.  The  contract  provided  for 
the  payment  of  the  balance  on  the  24th  of  April,  1881,  and  it 
further  provided  by  the  8th  condition  that  if  the  purchaser  should 
fail  to  comply  with  the  agreement  the  vendor  should  be  at  liberty 
to  resell  the  premises,  and  the  deficiency  on  such  second  sale 
thereof,  with  all  expenses  attending  the  same,  should  be  made 
good  by  the  defaulter  and  be  recoverable  as  liquidated  damages. 

The  Plaintiff,  the  purchaser,  did  not  pay  the  balance  of  his 
purchase-money  on  the  day  stipulated,  and  he  has  been  guilty  of 
such  delay  and  neglect  in  completing  that,  according  to  our 
judgment  already  expressed,  lie  lias  lost  all  right  to  the  specific 
performance  of  the  contract  in  equity. 

7/2  1 
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0.  A.         The  question  then  arises  which  has  been  argued  before  us', 
1884      although  not  before  Mr.  Justice  Kay,  whether  or  not  the  Plaintiff 
Howe      is  entitled  to  recover  the  £500  paid  on  the  signing  of  the  con- 

Smith. 

The  £500  was  paid,  in  the  words  of  the  contract,  as  "  a  deposit 
and  in  part  payment  of  the  purchase-money."  What  is  the 
meaning  of  this  expression  ?  The  authorities  seem  to  leave  the 
matter  in  some  doubt.  Some  lean  in  the  direction  of  the  view 
that  in  the  absence  of  express  stipulation  the  deposit  is  not 
forfeited  by  mere  non-performance.  Thus,  in  Palmer  v.  Temple  (1), 
a  sum  of  £300  was  paid,  as  in  the  present  case,  by  way  of  deposit 
and  in  part  payment,  and  the  agreement  stipulated  that  if  either 
party  should  refuse  to  perform  the  agreement  he  should  pay 
£1000  to  the  other  party  as  liquidated  damages ;  the  purchaser 
made  default  and  the  vendor  resold  the  estate,  and  the  Court  of 
Queen's  Bench  held  that  the  vendor's  remedies  were  restrained 
by  the  contract,  that  he  might  have  sued  for  the  penalty  and 
recovered  such  damages  as  a  jury  might  award,  "  but  he  cannot," 
said  Lord  JDenman,  C.J.  (2), "  retain  the  deposit ;  for  that  must  be 
considered,  not  as  an  earnest  to  be  forfeited,  but  as  part  payment, 
But  the  very  idea  of  payment  falls  to  the  ground  when  both  have 
treated  the  bargain  as  at  an  end;  and  from  that  moment  the 
vendor  holds  the  money  advanced  to  the  use  of  the  purchaser." 
It  is  to  be  observed  that  the  Lord  Chief  Justice  does  not  seem  to 
have  given  any  force  to  the  words  of  the  contract  which  shewed 
that  the  money  was  paid  by  way  of  deposit  as  well  as  in  part 
payment. 

In  Ockenden  v.  Henly  (3)  the  question  was  whether  in  ascer- 
taining the  deficiency  on  a  resale  credit  was  to  be  given  for  the 
deposit  or  not,  and  there  Lord  Campbell,  in  delivering  the  judg- 
ment of  the  Court,  said,  "  Now  it  is  well  settled  that,  by  our  law, 
following  the  rule  of  the  civil  law,  a  pecuniary  deposit  upon  a  pur- 
chase is  to  be  considered  as  a  payment  in  part  of  the  purchase- 
money  and  not  as  a  mere  pledge :  Sugd.  V.  &  P.  ch.  1,  sect.  3, 
art.  18  (13th  ed.).  Therefore  in  this  case  had  the  deposit  been 
paid,  the  balance  only  of  the  purchase-money  would  have  remained 

(1)  9  Ad.  &  E.  508.  (2)  9  Ad.  &  E.  520. 

(3)  E.  B.  &  E.  485,  492. 


YOL.  XXVIL] 


GHANCEKY  DIVISION. 


101 


payable.  What  then,  according  to  the  seventh  condition,  is  the  C.  A. 
deficiency  arising  upon  the  resale  which  the  seller  is  entitled  to  1884 
recover  ?  We  think  the  difference  between  the  balance  of  the  howe 
■purchase-money  on  the  first  sale  and  the  amount  of  the  purchase-  gj^TH 
money  obtained  on  the  second  sale ;  or,  in  other  words,  the  , 

deposit,  although  forfeited  so  far  as  to  prevent  the  purchaser  from   

ever  recovering  it  back,  as,  without  a  forfeiture,  he  might  have 
done  (Palmer  v.  Temple  (1)),  still  is  to  be  brought  by  the  seller 
into  account  if  he  seeks  to  recover  as  for  a  deficiency  on  the 
resale." 

On  the  other  hand,  in  Collins  v.  Stimson  (2),  Baron  Polloch  said : 
According  to  the  law  of  vendor  and  purchaser  the  inference  is 
that  such  a  deposit  is  paid  as  a  guarantee  for  the  performance  of 
the  contract,  and  where  the  contract  goes  off  by  default  of  the 
purchaser,  the  vendor  is  entitled  to  retain  the  deposit." 

These  authorities  appear  to  afford  no  certain  light  to  answer 
the  inquiry  whether,  in  the  absence  of  express  stipulation,  money 
paid  as  a  deposit  on  the  signing  of  a  contract  can  be  recovered 
by  the  payer  if  he  has  made  such  default  in  performance  of  his 
part  as  to  have  lost  all  right  to  performance  by  the  other  party 
to  the  contract  or  damages  for  his  own  non-performance. 

Money  paid  as  a  deposit  must,  I  conceive,  be  paid  on  some 
terms  implied  or  expressed.  In  this  case  no  terms  are  expressed, 
vand  we  must  therefore  inquire  what  terms  are  to  be  implied. 
The  terms  most  naturally  to  be  implied  appear  to  me  in  the 
case  of  money  paid  on  the  signing  of  a  contract  to  be  that  in  the 
event  of  the  contract  being  performed  it  shall  be  brought  into 
account,  but  if  the  contract  is  not  performed  by  the  payer  it 
-shall  remain  the  property  of  the  payee.  It  is  not  merely  a  part 
payment,  but  is  then  also  an  earnest  to  bind  the  bargain  so 
entered  into,  and  creates  by  the  fear  of  its  forfeiture  a  motive  in 
the  payer  to  perform  the  rest  of  the  contract. 

The  practice  of  giving  something  to  signify  the  conclusion  of 
the  contract,  sometimes  a  sum  of  money,  sometimes  a  ring  or 
.other  object,  to  be  repaid  or  redelivered  on  the  completion  of 
the  contract,  appears  to  be  one  of  great  antiquity  and  very  general 
prevalence.  It  may  not  be  imimportant  to  observe  as  evidence 
(1)  9  Ad.  &  E.  508.  (2)  11  Q.  B.  D.  142,  143. 
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C.  A.      of  this  antiquity  that  our  own  word  "  earnest"  has  been  supposed 
1884      to  flow  from  a  Phoenician  source  through  the  appa/Sayv  of  the 
Howe     Grreeks,  the  arra  or  arrha  of  the  Latins,  and  the  arrlies  of  the- 
SsoTH      French.    It  was  familiar  to  the  law  of  Kome,  and  without  going 
riyiTj      ^^^^       distinctions  of  that  law  on  the  subject  (see  Vinnius  on 
- —      the  Institutes  (1),  Fothier,  Contrat  de  Vente  (2) ),  it  will  be  enough 
to  observe  that  the  general  rule  appears  to  have  been  that  ex- 
pressed in  the  Institutes  iii.  24 :  "  Is  qui  recusaf  adtmplere  eon- 
tractum  siquidem  est  emptor,  perdit  quod  dedit :  si  vero  venditor^ 
duplum  restituere  eompelUtur,  licet  super  arrhis  nihil  expressum  sit.'^ 
Furthermore  the  earnest  did  not  lose  that  character  because  the 
same  thing  might  also  avail  as  part  payment.    "  Datur  autem 
arrha  vel  simpliciter,"  says  Vinnius  (1),  "  ut  sit  argumentum  duntaxat 
et  prohatio  emptionis  contractae,  veluti  si  annulus  detur  :  vel  ut  simul 
postea  cedat  in  partem  pretii,  data  certa pecuniae    From  the  Eoman 
law  the  principles  relating  to  the  earnest  appeared  to  have  passed 
to  the  early  jurisprudence  of  England.     "  Item  cum  arrarum 
nomine,^^  says  Bracton  (3), "  aliquid  datum  fuerit  ante  traditionem,  si 
emptorem  emptionis  poenituerit  et  a  contractu  resilire  voluerit  perdat 
quod  dedit:  si  autem  venditorem,  quod  arrarum  nomine  receperit 
emptori  restituat  duplicatum."    Though  the  liability  of  the  vendor 
to  return  to  the  purchaser  twice  the  amount  of  the  deposit  has  long 
since  departed  from  our  law,  the  passage  in  question  seems  an 
authority  for  the  proposition  that  the  earnest  is  lost  by  the  paity 
who  fails  to  perform  the  contract.    That  earnest  and  part  paiy- 
ment  are  two  distinct  things  is  apparent  from  the  17th  section  of 
the  Statute  of  Frauds,  which  deals  with  them  as  separate  acts,, 
each  of  which  is  sufficient  to  give  validity  to  a  parol  contract. 

Taking  these  early  authorities  into  consideration,  I  think  we 
may  conclude  that  the  deposit  in  the  present  case  is  the  earnest 
or  arrha  of  our  earlier  writers ;  that  the  expression  used  in  the 
present  contract  that  the  money  is  paid  "  as  a  deposit  and  in  part 
payment  of  the  purchase-money,"  relates  to  the  two  alternatives,, 
and  declares  that  in  the  event  of  the  purchaser  making  default  the 
money  is  to  be  forfeited^  and  that  in  the  event  of  the  purchase? 
being  completed  the  sum  is  to  be  taken  in  part  payment. 

(1)  Vinn.  on  Instit.  iii.  tit.  24.  (2)  Part  vi.  c.  1,  art.  3. 

(3)  Lib.  ii.  c.  27. 
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Such  being  my  view  of  the  nature  of  the  deposit,  it  appears      C.  A. 
to  me  to  be  clear  that  the  purchaser  has  lost  all  right  to  recover  1884 
it  if  he  has  lost  both  his  right  to  specific  performance  in  equity  howe 
and  his  right  to  sue  for  damages  for  its  non-]Derformance  at  law.  s^^th 
That  the  purchaser  has  by  his  delay  lost  all  right  to  specific 
performance  we  have  already  decided.    It  remains  to  inquire  - — 
whether  he  has  also  lost  all  right  to  sue  for  damages  for  its 
non-performance. 

In  my  opinion  the  time  fixed  by  a  contract  for  the  payment  of 
the  balance  of  the  purchase-money  and  the  completion  of  the 
contract  was,  according  to  law,  as  it  stood  before  the  Judicature 
Act,  1873,  of  the  essence  of  the  contract,  so  that  non-payment  on 
that  day,  provided  it  was  not  caused  by  the  default  of  the  vendor, 
authorized  the  vendor  at  law  to  treat  the  contract  as  rescinded. 
The  cases  of  Wilde  v.  Fort  (1),  Stowell  v.  Robinson  (2),  Nolle  v. 
Edwardes  (3),  and  the  opinion  of  Lord  St.  Leonards  on  Vendor 
and  Purchaser  (4),  are  some  amongst  many  authorities  to  which 
I  might  refer  in  support  of  these  propositions. 

The  25th  section  of  the  Judicature  Act,  1873,  enacted  that 
stipulations  in  contracts  as  to  time,  which  would  not  before  the 
passing  of  the  Act  have  been  deemed  to  be  of  the  essence  of 
such  contracts  in  a  Court  of  Equity,  should  receive  in  all  Courts 
the  same  construction  and  effect  as  they  would  theretofore  have 
received  in  equity.  The  effect  of  this  clause  is,  in  my  opinion, 
that  the  purchaser  seeking  damages  is  no  longer  obliged  to  prove 
his  willingness  and  readiness  to  complete  on  the  day  named,  but 
may  still  recover  if  he  can  prove  such  readiness  and  willingness 
within  a  reasonable  time  after  the  stipulated  day ;  and  the 
inquiry  therefore  arises  whether  the  purchaser  in  the  present 
case  could  aver  and  prove  such  readiness  and  willingness  within 
a  reasonable  time. 

The  contract  was  entered  into  on  the  24tli  of  Marcli — the  24th 
of  April  being  fixed  for  completion — but  by  a  letter  written  at 
the  same  time  the  vendor's  solicitor  agreed  that  the  clause  for 
resale  should  not  be  put  in  force  till  the  hipse  of  six  weeks  from 
the  24th  of  April.    This  was  not  a  stipulation  postponing  the 

(1)  4  Taunt.  334.  (3)  5  Ch.  1>.  378. 

(2)  3  Biiig.  N.  C.  928.  (4)  KUh  KJ.  clia]^.  vi.  sect.  1. 
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C.  A.  time  for  completion  generally,  but  merely  limiting  the  exercise  of 
1884  a  consequential  power.  The  24th  of  April  arrived,  and  the  draft 
Howe  conveyance  had  not  been  sent,  and  the  vendor  pressed  for  comple- 
tion, but  in  vain.  It  appears  that  on  the  20th  of  June  the  vendor 
agreed  to  give  a  month's  time  for  completion  on  the  purchaser 
agreeing  to  pay  certain  costs  (to  which  the  purchaser  assented). 
Having  regard  to  all  that  had  occurred  before,  I  consider  that  the 
expiration  of  this  month  was  the  latest  time  at  which  the  pur- 
chaser could  require  the  vendor  to  accept  the  purchase-nioney 
and  complete.  The  month  expired  and  no  payment  was  made, 
and  though  this  action  was  begun  shortly  after,  I  do  not  find  that 
any  tender  of  payment  has  ever  been  made.  I  conclude,  there- 
fore, that  the  purchaser  could  not  shew  a  readiness  and  willing- 
ness to  complete,  either  on  the  day  fixed  or  within  a  reasonable 
time  after  ;  but  I  find  on  the  contrary  such  a  protracted  default 
on  the  purchaser's  part,  notwithstanding  the  urgency  of  the 
vendor,  as,  in  my  opinion,  justified  the  vendor  in  treating  the 
purchaser  as  refusing  to  complete  (notwithstanding  his  protesta- 
tions of  good  intentions  for  the  future),  and  as  further  justified 
the  vendor  in  treating  the  contract  as  rescinded.  In  a  word,  the 
purchaser  has,  in  my  opinion,  been  guilty  of  such  delay,  whether 
measured  by  the  rules  of  law  or  equity,  as  deprives  him  of  his 
right  to  specific  performance,  and  of  his  right  to  maintain  an 
action  for  damages — and  under  these  circumstances  I  hold  that 
the  purchaser  has  no  right  to  recover  his  deposit. 

Yet  another  point  has  been  raised  and  demands  decision.  The 
8th  clause  of  the  agreement  gives,  as  I  have  already  stated,  a 
power  to  the  vendor  to  resell  if  the  purchaser  fail  in  his  perform- 
ance, and  declares  that  the  deficiency  on  such  second  sale  shall 
be  made  good  by  the  defaulting  purchaser  and  be  recoverable  as 
liquidated  damages.  In  the  present  case  the  Defendant,  the 
vendor,  declined  to  perform  the  contract  on  the  ground  of  delay 
on  the  part  of  the  Plaintiff,  the  Plaintiff  brought  this  action,  and 
about  six  months  subsequently  the  vendor  resold  the  property  at 
the  original  price ;  and  it  is  contended  by  the  Plaintiff  that  the 
Defendant  thereby  lost  all  right  of  retaining  the  deposit.  If  the 
vendor  had  chosen  to  resell  under  this  power  and  to  sue  the 
purchaser  for  the  deficiency,  he  would,  in  my  opinion,,  and  in 
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accordance  with  the  case  of  OcJcenden  v.  Henly  (1),  have  been  c.  A. 
obliged  to  bring  the  deposit  into  account ;  but  that  is  not  the  i884 
course  which  he  has  pursued.  It  appears  to  me  that  when  the  howe 
purchaser  had  failed  on  his  part  down  to  the  last  moment  which 
law  or  equity  gave  to  him,  the  vendor's  title  was  absolute,  both 
to  the  whole  legal  and  equitable  estate  in  the  land  sold,  and  also 
— by  force  of  the  terms  of  the  deposit — to  the  deposited  money, 
and  that  the  purchaser  could  recover  no  right  in  this  deposit 
because  the  vendor  chose  to  sell  his  land  as  he  was  entitled 
to  do  under  his  title  as  absolute  legal,  and  equitable  owner. 
The  observations  of  Lord  St.  Leonards  on  this  subject  (2)  appear 
to  me  very  cogent.  Whether  a  clause  such  as  the  8th  in  the 
present  contract  gives  the  vendor  a  power  of  resale  for  a  default 
in  performance  on  the  very  day  named,  it  is  not  now  necessary 
to  inquire.  But  in  my  opinion  there  has  been  such  default  as 
justifies  the  vendor  in  treating  the  contract  as  rescinded;  it 
affords  the  vendor  an  alternative  remedy,  so  that  he  may  either 
affirm  the  contract  and  sell  under  this  clause  or  rescind  the 
contract  and  sell  under  his  absolute  title.  If  he  act  under  the 
clause,  he  must  bring  the  deposit  into  account  in  his  claim  for 
the  deficiency  :  if  he  sell  as  owner,  he  may  retain  the  deposit,  but 
loses  his  claim  for  the  deficiency  under  the  clause  in  question. 

For  these  reasons  I  conclude  that  the  appeal  must  be  dismissed, 
with  costs. 

Solicitor  for  Plaintiff:  C.  G.  Parr. 
Solicitor  for  Defendant :  W.  White. 

(1)  E.  B.  &  E.  485.  (2)  V.  &  P.  13tli  Ed.  p.  33. 
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O.A.  In  re  WEST  DEVON  GEEAT  CONSOLS  MINE. 

1884 

^^^^  Cost-hooh  Mine — Stannaries  Court — Winding-up  Petit  io7i — Order  for  Inspection 
May  29,  30.  of  Documents — 18  &  19  Vict.  c.  32,  s.  22  IBevised  Ed.  Statutes,  vol.  xii.y 
  p.  446.] 

The  practice  of  the  Stannaries  Court  is  the  same  as  that  of  the  High 
Court  of  Justice,  that  the  mere  fact  of  a  xoetition  is  not  enough  to  justify  ant 
order  for  inspection  of  books.  But  if  grounds  are  shewn,  the  petition  may 
properly  be  ordered  to  stand  over  to  allow  the  petitioner  to  enforce  his  right 
as  a  shareholder  to  inspection. 

The  right  of  inspection  under  the  22nd  section  of  the  Stannaries  Act, 
1855,  is  personal  to  the  shareholder,  and  does  not  extend  to  his  solicitors- 
or  agents. 

This  was  an  appeal  from  two  orders  of  the  Vice- Warden  of  the 
Stannaries  Court. 

The  West  Devon  Great  Consols  Mine  was  a  mine  managed  on 
the  cost-book  principle. 

A  petition  was  presented  by  T,  W.  Mulloney,  one  of  the  share- 
holders, praying  for  the  winding-up  of  the  company,  on  the 
ground  that  the  mine  was  being  worked  at  a  loss,  and  that  under 
all  the  circumstances  it  was  just  and  equitable  that  it  should  be 
wound  up. 

The  petition  was  opposed  by  the  purser  and  several  of  the 
shareholders.  It  was  supported  by  affidavits  of  the  Petitioner 
and  his  solicitor,  and  the  Petitioner  put  in  evidence  a  letter  from 
the  purser,  dated  the  24th  of  November,  1883;  he  said,  "As  to 
what  may  be  done  at  the  mine  it  rests  entirely  with  the  share- 
holders, and  they  are  against  going  on,  at  least  the  majority  are 
of  that  opinion,  and  I  think  they  are  right."  He  also  deposed  to 
a  conversation  with  the  purser,  in  which  the  purser  told  him 
that  the  lodes  which  were  worked  became  poorer  and  poorer  and 
gradually  narrower  until  they  were  not  thicker  than  one's  hand 
that  the  mine  was  worthless,  and  that  thousands  of  shares  had 
been  relinquished,  and  he  advised  the  Petitioner  to  relinquish  his 
shares  if  he  desired  to  avoid  any  further  loss. 

When  the  petition  came  on  to  be  heard  on  the  5th  of  March^ 
1884,  the  purser  attended  for  cross-examination,  but  the  Yice- 
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Warden  made  an  order  adjourning  the  hearing  of  the  petition,      0.  A, 
in  order,  as  was  stated,  that  the  Petitioner  might  have  the  oppor-  1884 
tunity  of  making  an  application  for  an  inspection  of  the  books  of 
the  company  nnder  the  22nd  section  of  the  Stannaries  Act,  1855  ^'^^^r^^'^^ 
(18  &  19  Vict.  c.  32)  (1).  Co^^^o^Ls 

The  Petitioner  accordingly  made  the  application,  which  was   

heard  at  the  same  time  with  the  petition,  on  the  25th  of  March, 
and  the  Vice-Warden  then  made  an  order  that  the  purser  should 
produce  to  the  Petitioner,  or  his  agent,  the  cost-books,  share 
ledger,  minute-book,  and  all  other  books  and  vouchers  belonging 
to  the  mine ;  and  that  the  hearing  of  the  petition  for  winding  up 
should  be  adjourned. 

From  these  two  orders  of  the  5th  of  March  and  the  25th  of 
March  the  company  appealed. 

NortJimore  Lawrence,  for  the  Appellants : — 

The  adjournment  of  the  petition  for  the  purpose  of  allowing 
inspection  of  the  books  of  the  company  was  contrary  to  the 
practice  of  the  Court.  The  Court  never  permits  inspection  of 
documents  to  a  petitioner  in  order  to  enable  him  to  support  a 
winding-up  petition  :  In  re  Emma  Silver  Mining  Company/  (2).  It  is 
said  that  the  Petitioner  being  a  shareholder  had  a  right  to  inspect 
the  books  under  the  Stannaries  Act,  1855,  s.  22.  But  it  was  an 
abuse  of  that  right  to  order  an  inspection  for  the  purpose  of 
wrecking  the  company.  The  purser  was  present  at  the  hearing 
of  the  petition,  and  might  have  been  cross-examined  and  called 
on  to  produce  the  books,  and  all  the  information  to  which  the 
Petitioner  was  entitled  might  have  been  obtained  without  ad- 
journing the  petition. 

(1)  18  &  19  Vict.  c.  32,  s.  22,  provides  management  thereof   as  the  Vice- 

tliat  "  in  all  cases  of  like  mines  and  Warden  shall  think  proper,  for  inspec- 

j)artnerships  it  shall  be  lawful  for  the  tion  of  such  applicant,  and  to  enforce 

Vice-Warden,  upon  application  of  any  such  rule  or  order  by  attachment  withiu 

adventurer  or  shareholder  founded  on  the  Stannaries,  or  by  causing  the  same 

sufficient  grounds  and  affidavit,  and  to  be  made  a  rule  or  order  of  one  of 

although  no  suit  be  then  pending,  to  the  Superior  Courts  at  Westminster 

make  a  rule  or  order  for  production  of  under  the  statute  in  such  case  made 

ihe  cost-books  of  the  mine,  list  of  ad-  and  provided." 

venturers,  and  such  other  books  and  (2)  Law  Rep.  10  Ch.  19-1. 
documents  relating  to  the  mine  and 
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Grosvenor  Woods,  for  the  Petitioner  : — 

It  is  admitted  that  the  Petitioner  had  a  right  to  an  order  for 
inspection  under  the  Act  on  shewing  good  grounds  for  his  appli- 
cation before  the  Vice- Warden.  The  only  question  is  whether 
the  pendency  of  the  petition  for  winding  up  suspended  that  right, 
and  precluded  the  Vice- Warden  from  making  the  order.  There 
is  no  authority  for  sUch  a  contention.  The  petition  was  not  a 
mere  wrecking  petition  ;  the  letter  and  statements  of  the  purser 
were  sufficient  in  themselves  to  justify  the  application  for  inspec- 
tion and  the  adjournment  of  the  petition  till  the  true  condition 
of  the  company  was  known.  The  Vice-Warden  had  a  discretion 
as  to  making  the  order  which  the  Court  will  not  interfere  with : 
In  re  Credit  Com]pany  (1). 

Northmore  Laivrence,  in  reply. 

Baggallay,  L.J. : — 

The  petition  for  winding  up  in  this  case  was  presented  in 
February,  1884,  and  was  heard  on  the  5th  of  March,  when  the 
Vice- War  den  made  an  order  for  adjourning  the  petition.  The 
order  was  simply  for  adjournment,  but  it  is  stated  that  it  was 
understood  that  the  Petitioner  would  present  a  petition  under 
the  22nd  section  of  the  Stannaries  Act,  1855,  for  inspection  of 
the  books  of  the  company,  and  that  the  petition  was  adjourned 
for  that  purpose.  An  application  was  accordingly  made  under 
that  section,  and  the  matter  came  on  to  be  heard  with  the  ad- 
journed petition  on  the  25th  of  March,  and  then  the  Vice- Warden 
made  an  order  for  inspection,  and  ordered  the  petition  again  to 
be  adjourned.    An  appeal  is  brought  from  both  these  orders. 

The  22nd  section  of  the  Stannaries  Act,  1855,  under  which 
the  order  for  inspection  was  made  is  as  follows : — [His  Lordship 
read  the  section.]  It  is  observable  that  the  application  must 
be  made  on  sufficient  ground  on  affidavit  or  otherwise.  There- 
fore the  Vice- Warden  had  a  judicial  discretion  as  to  making  or 
refusing  the  order.  I  was  disposed  at  first  to  think  that  an 
error  had  been  committed  in  adjourning  the  petition  on  the  5th 
of  March,  because  at  that  time  there  was  no  petition  pending  for 

(1)  11  Ch.  D.  256. 


In  re 
West  Devon 
Geeat 
Consols 
Mine. 
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BaggaUay,  LuJ. 


inspection.    But  although  there  had  been  no  petition  presented,      0.  A. 
it  appears  that  an  affidavit  had  been  put  in,  on  which  the  sub-  1884 
sequent  application  was  made,  and  this  affidavit  was  before  the      in  re 
Vice- Warden,  and  there  were  also  statements  and  a  letter  from  ^^gTkeat^^^' 
the  purser  to  the  Petitioner  with  reference  to  the  condition  of  Consols 

...  .  .  Mine. 

the  mine,  putting  it  before  him  that  on  that  account  it  was  not 
desirable  to  proceed  with  the  petition.  In  that  state  of  circum- 
stances the  Yice-V^arden  considered  that  though  there  was  no 
pending  application  for  inspection  there  was  material  which  would 
support  one,  and  he  therefore  adjourned  the  petition  that  such 
an  application  might  be  made.  Then  on  the  25th  of  March  the 
application  for  inspection  came  before  the  Yice-Warden,  and  the 
order  for  inspection  was  made.  It  appears  to  me  that  it  was  a 
matter  for  the  exercise  of  his  judicial  discretion,  and  that  he  has 
exercised  his  discretion  in  a  way  which  cannot  be  complained  of. 
There  were  a  great  many  members  who  supported  the  petition, 
and  there  were  prima  facie  grounds  for  the  petition.  The  order 
for  inspection  was  not  a  mere  roving  order.  The  question  of 
the  condition  of  the  company  had  been  actually  raised,  and  the 
Vice- Warden  having  exercised  his  discretion  to  niake  an  order 
for  inspection,  I  see  no  reason  to  differ  from  him.  The  appeal 
must  be  dismissed. 


Cotton,  L.J. : — 

I  am  of  the  same  opinion.  There  are  two  questions  before  us. 
First,  whether  the  petition  for  winding  up  ought  to  have  been 
ordered  to  stand  over ;  secondly,  whether  the  Vice- Warden  was 
right  in  making  the  order  for  inspection.  The  second  question 
depends  on  the  22nd  section  of  the  Stannaries  Act,  and  we  have 
to  decide  whether  discovery  ought  to  have  been  ordered  under 
that  section  in  aid  of  a  winding-up  petition.  I  do  not  encourage 
the  idea  that  a  petitioner  for  a  winding-up  order  has  a  right  to 
have  discovery  to  support  his  case,  to  fish  out,  in  fact,  something 
that  may  help  him.  But  here  the  question  is,  whether  the 
power  of  ordering  inspection  under  the  22nd  section  ought  not  to 
have  been  exercised  because  a  winding-up  petition  was  pendini^. 
It  is  clear  from  the  section  that  the  Vice- Warden  must  have 
sufficient  grounds  for  making  the  order.   The  suggestion  that  the 
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In  re 
West  Devon 
Great 
Consols 
Mine. 

<Cotton,  L.J, 


statements  in  the  petition  might  be  proved  by  the  books  would 
not  be  sufficient  ground ;  but  independently  of  that,  there  were 
in  my  opinion  sufficient  grounds.  These  were  the  letter  and  state- 
ments of  the  purser,  and  the  Petitioner  had  a  reasonable  ground 
for  asking  for  inspection  to  see  if  these  statements  and  letter 
were  well  founded.  I  think,  therefore,  there  were  sufficient 
grounds  for  the  order  for  inspection,  and  that,  independently  of 
the  winding-up  petition,  the  Yice- Warden  had  full  jurisdiction  to 
make  it. 

The  next  question  is,  was  the  power  to  make  the  order  taken 
away  by  the  pendency  of  the  winding-up  petition  ?  If  the  Yice- 
Warden  had  thought  that  it  was  a  mere  wrecking  petition  to 
ruin  a  going  concern  there  would  have  been  good  reason  for 
refusing  the  application;  but  as  the  evidence  shewed  a  prima 
facie  ground  for  presenting  the  petition,  I  do  not  think  that  the 
mere  pendency  of  the  petition  was  any  reason  for  refusing  the 
application.  It  is  a  most  ordinary  thing,  if  there  is  a  possibility 
of  a  company  going  on,  to  let  the  petition  for  winding  up 
stand  over  in  order  to  ascertain  what  the  condition  of  the  com- 
pany really  is.  In  my  opinion  the  order  made  by  the  Yice- 
Warden  was  right. 

There  is  one  point,  however,  to  which  I  wish  to  allude.  I  think 
the  order  for  inspection  of  the  books  should  be  expressed  to  be 
for  the  Petitioner  himself,  not  for  his  solicitor  or  agent.  I  think 
the  right  of  inspection  is  peculiar  to  the  shareholder  and  does 
not  extend  to  his  solicitors  or  agents. 


LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  I  will  add  no  more  than  this,  that 
I  hope  it  will  not  be  understood  that  we  think  there  is  any 
difference  between  the  practice  in  the  Stannaries  Court  and  in 
the  High  Court  of  Justice  in  cases  of  winding-up  petitions. 
The  fact  that  a  petition  for  winding  up  has  been  presented  is 
not  sufficient  ground  for  ordering  inspection  of  the  books  of  the 
company.  In  the  present  case  there  were  sufficient  grounds  for 
the  order  independently  of  the  winding-up  petition. 

Solicitors :  Kerl^  &  Co. ;  A.  S.  BamshilL 

M.  W. 
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HOLGATE  V,  SHUTT. 
[1883    H.  5164.] 

Practice — Account — Settled  Account — Order  for  Account  not  directing  that  Settled 
Account  shall  not  he  disturbed. 

By  the  rules  of  a  benefit  society  it  was  provided  that  the  accounts  should 
be  audited,  and  that  after  they  had  been  audited  and  signed  by  the  auditors, 
the  secretary  and  treasurer  should  not  be  answerable  for  any  mistakes, 
omissions,  or  errors  that  might  afterwards  be  proved  in  them.  An  action 
for  an  account  was  commenced  by  two  shareholders,  on  behalf  of  themselves 
and  all  other  the  shareholders,  against  the  secretary.  No  x)leadings  were 
delivered,  and  on  a  motion  for  a  receiver  being  made  the  Defendant  sub- 
mitted to  an  order  for  an  account  of  all  moneys  and  property  of  the  society 
•come  to  his  hands,  without  any  direction  as  to  settled  accounts.  The  De- 
fendant carried  in  a  complete  account,  and  the  Plaintiffs  carried  in  a  sur- 
charge. The  Defendant  then  set  up  certain  accounts  which  had  been 
audited  under  the  rules,  as  vouching  his  account  for  the  period  over  which 
they  extended.  The  point  was  brought  before  the  Judge,  who  was  stated 
to  have  expressed  his  opinion  that  the  audited  accounts  must  be  treated  as 
■conclusive.  The  Plaintiffs  then  applied  for  a  direction  that  in  taking  the 
accounts  the  audited  accounts  might  be  disregarded,  on  the  ground  that  as 
the  order  did  not  save  the  settled  accounts,  they  could  not  be  attended  to. 
The  application  was  refused,  and  the  Plaintiffs  appealed : — 

Held,  that  the  audited  accounts  ought  not  to  be  disregarded,  and  that 
the  appeal  must  be  dismissed ;  but  the  dismissal  was  prefaced  by  a  state- 
ment of  the  opinion  of  the  Court,  that  the  Plaintiffs,  in  taking  the  accounts 
under  the  order,  were  at  liberty  to  impeach  the  audited  accounts  for  fraud. 

This  was  an  action  by  Holgate  and  others,  on  behalf  of  them- 
selves and  all  other  the  members  of  the  No.  2  King's  Anns  Hotel 
Benefit  Building  Societg,  other  than  the  Defendant,  against  Thomas 
JShutt,  who  had  been  secretary  of  the  society,  for  an  account  of  all 
moneys  of  the  society  come  to  his  hands. 

The  7th  of  the  rules  of  the  society,  certified  in  March,  1872, 
under  6  &  7  Will.  4,  c.  32,  after  providing  for  the  keeping  of 
accounts  by  the  secretary  and  vice-president,  and  directing  that 
the  secretary  should  report  on  the  state  of  tlio  accounts  of  the 
society  as  therein  mentioned,  proceeded  as  follows  :  "  The  books 
of  the  secretary,  vice-president,  and  treasurer,  shall  be  audited 
every  twelve  calendar  months  by  auditors  appointed  by  the 
society,  and  signed  by  such  auditors,  to  denote  their  accuracy,  in 


C.  A. 

1884 
June  18. 
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C.  A.  :    the  secretary's  book.    That  each  auditor  shall  be  remunerated  for 
1884       his  trouble,  the  amount  to  be  determined  by  the  committee  for 
HoLGATE    the  time  being.    After  such  auditing  and  signing  the  secretary 
Shutt  treasurer  shall  not  be  answerable  for  any  mistakes,  omissions, 
  or  errors  that  may  be  proved  in  such  accounts  [sie]  hereinafter." 

The  action  was  commenced  in  November,  1883,  and  no  plead- 
ings were  delivered.  On  the  14th  of  December  a  motion  was 
made  by  the  Plaintiffs  that  the  Defendant  might  be. ordered  to 
pay  into  Court  the  sums  of  £358  Is.  6d.  and  £375,  in  his  hands, 
as  a  trustee  for  the  society,  and  that  a  receiver  might  be  appointed 
of  the  rents  and  profits  of  the  landed  property  of  the  society,  and 
to  get  in  the  outstanding  personal  estate.  The  Defendant  not 
opposing,  an  order  was  made  that  he  should  pay  into  Court  the 
£358  Is.  6d.,  which  sum  he  admitted  to  be  in  his  hands,  and  that 
a  receiver  should  be  appointed,  and  the  following  account  wa& 
directed :  "  An  account  of  all  moneys  and  property  of  the  said 
society  come  to  the  hands  of  the  Defendant  or  to  the  hands  of  any 
other  person  or  persons  by  his  order  or  for  his  use." 

The  Defendant  paid  the  £358  Is.  6d  into  Court,  and  carried  in 
an  account  purporting  to  be  an  account  of  all  his  receipts  and 
payments  during  the  time  that  he  had  been  secretary. 

The  Plaintiffs  carried  in  a  surcharge.  The  Defendant  took  the 
objection  that  the  Plaintiffs  could  not  raise  any  questions  upon 
the  account  prior  to  the  date  of  the  last  audit  in  October,  1881. 
This  objection  having  been  taken  before  the  Chief  Clerk,  was. 
brought  before  the  Yice-Chancellor.  No  order  was  drawn  up,  but 
His  Lordship  was  stated  to  have  expressed  his  opinion  that  any 
account  duly  audited  under  rule  7  was  conclusive.  The  Plaintiffs 
then  took  out  a  summons  asking  for  an  order  that  in  taking  the 
account  directed  by  the  order  of  the  14th  of  December,  1883,  the 
audited  accounts  of  the  society  referred  to  in  rule  7  of  the  rules 
of  the  society  might  be  disregarded. 

The  summons  was  heard  by  Yice-Chancellor  Bacon,  in  Chambers, 
on  the  22nd  of  April,  1884,  and  the  application  was  refused.  The 
Plaintiffs  appealed. 

The  Plaintiffs  gave  evidence  that  on  the  2nd  of  October,  1882, 
the  Defendant  had  credited  himself  in  the  account  with  £125  as 
paid  to  one  J,  W.  Eaworth,  when  he  had  only  in  fact  paid  £25, 
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and  tliat  he  had  altered  the  receipt  by  inserting  the  figure  1  C.A. 
before  the  25,  and  that  on  the  1st  of  May,  1883,  he  had  credited  1884 

himself  with  £75  as  paid  to  one  James  Eatough,  which  sum  had  holgate 

not  been  paid  at  all.  Shutt 

The  appeal  was  heard  on  the  18th  of  June,  1884.   

Millar,  Q.C.,  and  Farwell,  for  the  Plaintiffs : — 

The  Defendant  never  set  up  a  settled  account  until  the  account 
came  to  be  taken  in  Chambers.  He  then  claimed  to  treat  the 
audited  accounts  as  conclusively  verifying  those  parts  of  his 
general  accounts  over  which  they  extended.  We  contend  that  if 
an  order  directs  a  general  account  without  any  directions  that 
settled  accounts  are  not  to  be  disturbed,  they  cannot  be  regarded. 
DanielVs  Chancery  Practice  (1) ;  FitzpatrieJc  v.  MaJiony  (2) ; 
Seton  on  Decrees  (3).  There  is  proof  of  fraudulent  entries  in  the 
Defendant's  accounts. 

[Cotton,  L.J. : — Can  you  open  settled  accounts  on  the  ground 
of  fraud  subsequent  to  the  settlement  ?] 

Probably  not ;  but  if  the  settled  accounts  had  been  set  up  we 
should  probably  have  been  able  to  prove  fraud  in  them. 

Marten,  Q.C.,  and  Hamilton  Humphreys,  contra : — ■ 

[Baggallay,  L.J. : — Do  you  contend  that  having  had  the 
accounts  audited  under  rule  7  will  protect  you  from  accounting 
for  sums  which  you  fraudulently  excluded  ?] 

Ko ;  but  we  say  that  no  case  of  fraud  has  been  made  out. 
[They  were  stopped  by  the  Court.] 


Baggallay,  L.J. : — 

This  is  an  appeal  from  an  order  of  the  22nd  of  April  refusing 
an  application  that  in  taking  the  accounts  directed  by  the  order 
of  the  14th  of  December,  1883,  the  audited  accounts  of  the  society 
referred  to  in  rule  7  of  the  society's  rules  might  be  disregarded. 
I  am  of  opinion  that  the  Vice-Chancellor  was  right  in  refusing 
ihe  application,  but  there  is  a  matter  behind  to  which  we  cannot 

(1)  Gth  Ed.  p.  lOGO.  (2)  1  J.  &  Lat.  81. 

(3)  4th  Ed.  p.  794, 
Vol.  XXVII.  I  1 
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G.  A.  shut  our  eyes.    The  Defendant  was  in  the  position  of  a  trustee — 
1884  he  had  held  his  office  for  some  years  before  the  commencement 
HoLGATE  of  this  action,  and  questions  having  arisen  as  to  his  receipts  and 
Shutt  ^^^^  action  was  brought,  in  which  an  application  was  made 
  ,  to  appoint  a  receiver ;  and,  after  hearing  evidence,  the  order  of 

Baggallay,  L.J.  ° 

  the  14th  of  December,  1883,  was  made,  being  in  substance  an 

order  made  by  consent.  The  7th  of  the  society's  rules,  after 
providing  for  auditing  the  accounts,  proceeds  to  say  that  after 
the  accounts  are  audited  and  signed,  the  secretary  and  treasurer 
shall  not  be  answerable  for  any  mistakes,  omissions,  or  errors 
that  may  afterwards  be  proved  to  exist  in  them.  Now  that  rule 
cannot  prevail  to  protect  a  secretary  or  treasurer  if  the  approval 
of  the  accounts  is  obtained  by  fraud.  An  account  has  been  directed 
as  between  the  members  of  the  company  and  the  secretary.  In 
taking  those  accounts  regard  must  be  had  to  the  rules  of  the 
society,  and  if  audited  accounts  are  brought  forward  they  must 
be  taken  prima  facie  as  in  the  nature  of  receipts,  and  the  burden 
lies  on  those  who  seek  to  disturb  them.  If  there  is  any  ground 
for  impeaching  any  of  them  for  fraud,  it  is  open  to  the  members 
of  the  society  to  impeach  them  in  Chambers.  This  can  be  done 
under  the  order  as  it  stands,  and  no  express  order  is  wanted  for 
the  purpose.  But  it  appears  that  before  making  this  order  the 
Judge  expressed  an  opinion  that  the  audited  accounts  were  to  be 
treated  as  conclusive  to  all  intents  and  purposes.  At  all  events 
the  parties  were  under  the  impression  that  His  Lordship  had 
come  to  this  conclusion,  and  we  ought  to  guard  against  that. 
Although,  therefore,  in  my  opinion  the  appeal  must  be  dismissed, 
I  think  that  our  order  ought  to  contain  a  recital  to  the  effect 
that  in  taking  the  accounts  it  will  be  competent  to  the  Plaintiffs 
to  shew  cause  on  any  sufficient  grounds  why  any  particular 
audited  account  should  not  be  held  binding. 

Cotton,  L.J. : — 

I  also  am  of  opinion  that  the  course  proposed  by  Lord  Justice 
Baggallay  is  the  proper  one.  In  my  opinion  the  summons  is 
wrong  in  form,  for  it  would  not  be  right  to  lay  down  that  duly 
audited  accounts  are  to  be  disregarded.  The  question  does  not 
appear  to  me  to  be,  properly  speaking,  a  question  as  to  settled 
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accounts,  but  as  to  the  amount  of  protection  afforded  to  an 
officer  of  the  company  by  rule  7.  I  think  that  the  rule  is  no 
protection  against  inaccuracies  in  the  accounts  arising  from  fraud ; 
it  deals  only  with  cases  of  accidental  mistake,  but  it  gives  pro- 
tection against  errors  of  that  description.  I  am  of  opinion, 
therefore,  that  the  summons  was  properly  dismissed,  but  I  think 
that  our  order  dismissing  the  appeal  ought  to  be,  "  the  Court 
being  of  opinion  that  accounts  duly  audited  and  signed  under 
rule  7  are  prima  facie  evidence  in  the  Defendant's  favour,  but 
that  the  Plaintiffs  are  entitled  to  impeach  them  for  fraud,  if  a 
case  can  be  made  for  so  doing,  dismiss  the  appeal." 

LiNDLEY,  L.J. : — 

I  also  am  of  opinion  that  the  proposed  form  of  order  is  right. 
In  considering  this  case  we  must  have  regard  to  the  recent  altera- 
tions in  pleading  and  procedure.  We  must  take  care  not  to 
introduce  rules  which  would  preclude  parties  from  impeaching  a 
settled  account  on  the  ground  of  fraud,  and  at  the  same  time  we 
must  not  treat  settled  accounts  as  waste  paper.  It  would,  I  think, 
be  very  unfair  to  make  an  order  in  the  terms  of  this  summons, 
and  it  would  be  equally  unfair  to  hold  that  the  Plaintiffs  are 
precluded  from  impeaching  in  Chambers  the  audited  accounts  on 
the  ground  of  fraud. 


The  order  as  drawn  up  was  as  follows  : — 

"  This  Court  being  of  opinion  that  though  accounts  audited  and  signed  in 
•accordance  with  rule  7  of  the  rules  of  the  society  are  primd  facie  evidence  in 
favour  of  the  Defendant,  it  is  competent  for  the  Plaintiffs  in  taking  the  accounts 
■directed  by  the  order  of  the  14th  of  December,  1883,  to  impeach  such  accounts 
for  fraud,  this  Court  doth  not  think  fit  to  make  any  order  on  the  said  appeal 
but  [order  for  Plaintiffs  to  pay  costs  of  appeal.] 

Solicitors  for  Plaintiffs  :  Fritcliard,  Englejield,  Co, 
Solicitors  for  Defendant:  Johnson  cC*  Weather  alls. 

11.  C.  J. 


C.  A. 

1884 

HOLGATE 
V. 

Shtjtt. 

Cotton,  L.J. 
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C.  A.  In  re  SCOTT. 

Alleged  Lunatic — Order  for  Inquiry  hef ore  Judge  of  the  High  Court — Lunacy 
June  21.  Begulation  Act,  1862  (25  &  26  Vict.  c.  86),  s.  4  [Revised  Ed.  Statutes,  vol. 
  xiv.,  p.  189.]— 8  &  9  Vict.  c.  109,  s.  19  \_Bevised  Ed.  Statutes,  vol.  ice.,  p.  997].. 

When  an  issue  is  directed  by  an  order  in  Lunacy  to  try  the  question  of 
the  insanity  of  an  alleged  lunatic  before  a  Judge  of  the  High  Court  of  Justice 
under  the  Lunacy  Regulation  Act,  1862,  s.  4,  it  is  not  necessary  to  commence 
the  proceedings  by  a  writ  of  summons,  the  order  for  the  issue  being  sufiB.- 
cient  to  give  jurisdiction  to  the  Judge. 

On  the  4tli  of  February,  1884,  an  order  was  made  in  Lnnacy 
that  a  ]\Iaster  in  Lunacy  should  inquire  before  a  jury  concerning 
the  alleged  lunacy  of  Mt.  George  Gilbert  Scott.  The  Petitioner 
was  a  brother  of  the  alleged  lunatic. 

On  the  29th  of  MeLVch,  1884,  Lord  Justice  Bowen  made  an 
order  by  which,  after  reciting  that  it  had  been  represented  to  him 
that  the  aforesaid  inquiry  should  be  made  under  an  issue  to  be 
tried,  in  the  High  Court  of  J ustice  by  one  of  the  Judges  in  the 
Queen's  Bench  Division  of  the  said  Court,  His  Lordship  ordered 
as  follows :  "  Now  I  do  order  that  all  future  proceedings  under 
the  said  order  of  the  4th  of  February,  1884,  so  far  as  it  directs  the 
inquiry  to  be  held  by  one  of  the  IMasters  in  Lunacy,  be  stayed. 
And  I  do  order  that  the  inquiry  concerning  the  alleged  lunacy  of 
the  said  G.  G.  Scott  shall  be  had  and  made  before  a  good  jury  ; 
and  do,  pursuant  to  the  proyisions  of  the  Lunacy  Begulation  Act, 
1862,  order  and  direct  that  such  inquiry  be  made  under  an  issue 
to  be  tried  in  Her  Majesty's  High  Court  of  Justice,  in  the  Queen's 
Bench  Division  of  the  said  Court ;  and  that  the  question  in 
such  issue  shall  be  whether  the  said  G.  G.  Scott  is  a  person  of 
unsound  mind  and  incapable  of  managing  himself  or  his  affairs."' 
A  jury  was  accordingly  summoned  before  Mr.  Justice  Benman  to 
try  the  said  issue.  The  inquiry  was  held  in  Lincoln's  Inn  Ball, 
and  lasted  for  several  days,  and  concluded  on  the  9th  of  April,. 
1884,  when  a  verdict  was  returned  that  ]\Ir.  Scott  was  of  unsound 
mind  and  incapable  of  managing  himself  or  his  affairs. 

An  application  was  now  made  on  behalf  of  ]\ir.  Scott  to  the 
Lords  Justices  of  Appeal  sitting  in  Lunacy,  for  a  declaration  that 
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Scott. 


the  inquiry  before  Mr.  Justice  Denman  and  the  certificate  of  the      C.  A. 
finding  of  the  jury  were  irregular  and  void,  and  that  some  order  1884 
might  be  made  with  a  view  of  determining  the  subject  of  the 
petition. 

Sir  if.  Giffard,  Q.C.,  and  BuelcniU  (E,  Beaumont  with  them), 
in  support  of  the  application  : — 

The  order  was  made  under  sect.  4  of  the  Lunacy  Regulation  Act, 
1862  (1).  But  that  section  provides  that  the  proceedings  shall 
be  regulated  by  8  &  9  Yict.  c.  109,  and  by  the  19th  section  of 
that  Act,  by  which  the  old  proceedings  under  feigned  issues  were 
abolished,  it  was  enacted  that,  "  in  every  case  where  any  Court 
of  law  or  equity  may  desire  to  have  any  question  of  fact  decided 
by  a  jury  it  shall  be  lawful  for  such  Court  to  direct  a  ^writ  of 
summons  to  be  sued  out,  by  such  person  or  persons  as  such  Court 
shall  think  ought  to  be  plaintiff  or  plaintiffs,  against  such  person  or 
persons  as  such  Court  shall  think  ought  to  be  defendant  or  defen- 
dants therein,  in  the  form  set  forth  in  the  second  schedule  to  this 
Act  annexed."  Therefore  a  writ  ought  to  have  been  issued,  and 
Tinder  that  writ  the  issue  ought  to  have  been  directed.  Unless  the 
provisions  of  the  Act  were  strictly  adhered  to,  Mr.  Justice  Denman 
had  no  authority  to  hold  the  inquiry  or  even  to  administer  an  oath. 
Under  the  old  practice  when  an  issue  was  directed  by  the  Court 
of  Chancery  to  be  tried  in  a  Common  Law  Court,  there  was  a  suit 

(1)  25   &  26  Vict.  c.  86,  s.  4 ;  apply  to  any  issue  to  be  directed  as 

"  Wherever  under  the  said  Act  [the  aforesaid  and  the  trial  thereof,  and 

Lunacy  Begulation  Act,  1853,]  the  subject  thereto  such  issue  and  the  trial 

Lord  Chancellor  intrusted  as  afore-  thereof  shall  be  regulated  by  the  Act 

said  shall  order  an  inquiry  before  a  of  8  &  9  Vict.  c.  109,  intituled  An  Act 

jury,  he  may  by  his  order  direct  an  to  amend  the  Law  concerning  Games 

issue  to  be  tried  in  one  of  Her  Majesty's  and  Wagers,  and  the  verdict  upon  any 

superior  Courts  of  Common  Law  at  such  issue,  finding  the  alleged  insane 

Westminster,  and  the  question  in  such  person  to  be  of  unsound  mind  and  in- 

issue  shall  be,  whether  the  alleged  in-  cajDable  of  managing  himself  or  his 

sane  person  is  of  unsound  mind  and  aflairs,  shall  have  the  same  force  to  all 

incapable  of  managing  himself  or  his  intents  and  purposes  as  an  inquisition 

•affairs ;  and  the  provisions  of  the  said  under  a  commission  of  lunacy,  finding 

Act  with  respect  to  commissions  of  a  person  to  be  of  unsound  mind  and 

lunacy,  and  orders  for  inquiry  to  be  incapable  of  managing  himself  or  his 

tried  by  a  j ary ,  and  the  trial  thereof,  alVairs,   returned  into  the  Court  of 

and  the  constitution  of  the  jury,  shall  Chancery." 
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pending ;  but  here  there  is  no  action  pending  in  any  Court.  This 
appears  to  be  the  first  case  in  which  such  an  issue  has  been 
directed,  and  it  is  important  that  the  practice  should  be  correctly- 
ascertained.  By  sect.  7  of  the  Lunacy  Begulation  Act,  1862,  the 
alleged  lunatic  has  no  right  of  traverse  of  the  finding  as  he  formerly 
had,  but  must  apply  for  a  new  trial,  the  granting  or  withholding 
of  which  is  in  the  discretion  of  the  Lord  Chancellor.  That  shews 
that  it  was  intended  to  assimilate  the  practice  to  that  of  an  issue 
in  an  ordinary  action. 

Murphy,  Q.C.,  and  Swinfen  Eady,  for  the  Kespondent,  were  not 
called  on. 

Baggallay,  L.J. : — 

The  question  raised  in  this  application  is  whether  the  provisions 
of  the  4th  section  of  the  Lunacy  Begulation  Act,  1862,  have  been 
complied  with  in  the  case  of  an  inquiry  under  that  section  as  to 
the  state  of  mind  of  Mr.  Gilbert  Scott.  Eeliance  was  mainly  placed 
on  the  words  in  the  4th  section,  "  and  subject  thereto  such  issue, 
and  the  trial  thereof  shall  be  regulated  by  the  Act  of  8  &  9  Yict. 
c.  109,  intituled  An  Act  to  amend  the  Law  concerning  Games  and 
Wagers,^'  by  sect.  19  of  which  Act  proceedings  under  feigned  issues 
were  abolished,  and  it  was  enacted  that  "  in  every  case  where  any 
Court  of  Law  or  Equity  may  desire  to  have  any  question  of  fact 
decided  by  a  jury  it  shall  be  lawful  for  such  Court  to  direct  a  writ  of 
summons  to  be  sued  out,  by  such  person  or  persons  as  such  Court 
shall  think  ought  to  be  plaintiff  or  plaintiffs,  against  such  person  or 
persons  as  such  Court  shall  think  ought  to  be  defendant  or  defen- 
dants therein,  in  the  form  set  forth  in  the  second  schedule  to  this 
Act  annexed."  That  is  to  say,  that  in  any  case  in  which  a  Court 
of  Law  or  Equity  directed  an  issue  it  was  to  direct  who  were  to  be 
plaintiffs  and  who  defendants  in  the  proceedings,  and  what  was  to 
be  the  form  of  issue  which  was  to  be  tried.  But  the  Lord  Justices 
sitting  in  Lunacy  are  not  a  Court  either  of  Law  or  Equity,  and 
yet  it  is  desirable  for  us  to  have  the  question  of  fact  inquired  into 
before  a  jury,  whether  a  person  is  or  is  not  of  unsound  mind.  This 
we  can  do  in  either  of  two  ways,  either  before  the  Master,  with  or 
without  a  jury,  or  before  a  Judge  of  the  High  Court  with  a  jury. 


C.  A. 

1884 

In  re 
Scott. 
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The  simple  question  to  be  decided  is  the  soundness  or  unsound-      c.  A. 
ness  of  mind  of  the  alleged  lunatic ;  there  is  no  occasion  to  decide  1884 
who  is  to  be  plaintiff  or  defendant  in  such  issue.    Before  the  Act  ^^'^e 
of  1862  the  inquiry  was  always  before  one  of  the  Masters  in  Scott. 
Lunacy,  but  it  was  thought  necessary  to  make  an  alteration.    It  caggaiiay,  l.j. 
is  singular  that  this  provision  has  never  been  acted  on  before 
1884,  so  that  the  necessity  for  the  alteration  does  not  seem  so 
clear  as  was  then  thought.    In  the  present  case,  however.  Lord 
Justice  Bowen  thought  it  desirable  to  direct  an  inquiry  before 
a  Judge  of  the  High  Court  under  the  4th  section.    That  section 
is  as  follows : — [His  Lordship  read  the  section.]    Having  regard 
to  the  language  of  that  section,  I  am  of  opinion  that  it  is  no 
longer  necessary  that  a  writ  of  summons  should  be  issued  for  the 
purpose  of  shewing  what  the  issue  to  be  tried  is,  or  who  is  to  be 
the  plaintiff  or  defendant.    Then  it  was  provided  by  the  same 
section  that  the  provisions  of  the  Lunacy  Begulation  Act,  1853, 
that  is  the  88th  and  subsequent  sections,  should  apply  to  any  issue 
to  be  directed  and  the  trial  thereof,  and  that  "  subject  thereto 
such  issue  and  the  trial  thereof"  should  be  regulated  by  8  &  9 
Yict.  c.  109 ;  that  is  to  say,  a  certain  mode  of  procedure  having 
been  adopted  which  brought  the  matter  down  to  the  time  of  trial, 
it  is  then  taken  up  by  8  &  9  Vict.  c.  109.    It  appears  to  me, 
therefore,  that  no  writ  of  summons  is  necessary,  as  the  issue  is 
defined,  and  everything  for  which  a  writ  is  required  is  already 
provided  for  by  the  4th  section,  and  that  this  application  is  entirely 
without  foundation. 

What  possible  advantage  could  follow  from  the  issue  of  a 
writ  ?  It  would  be  a  mere  additional  form  without  any  benefit 
to  any  one.  Under  the  7th  section  of  the  Act  an  application  can 
be  made  to  the  Lord  Chancellor  or  Lords  Justices  sitting  in 
Lunacy  for  a  new  trial  if  the  alleged  lunatic  desires  it,  but  the 
present  application  must  be  refused. 

Cotton,  L.J. : — 

I  am  of  the  same  opinion.    Undoubtedly  the  question  raised 
in  this  application  is  a  very  important  one,  namely,  whether  the 
.  whole  foundation  of  the  present  proceedings  is  a  nullity.   It  is  said 
that  the  order  made  by  Lord  Justice  Bowen  for  the  trial  of  an  issue 
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C.  A.      as  to  the  insanity  before  a  Judge  of  the  High  Court  was  a  nullity 
1884      because  no  writ  was  issued.    But  the  question  is  whether  the  4th 
jvTTe      section  of  the  Act  of  1862  does  not  direct  that  the  order  should 
of  itself  give  jurisdiction  to  the  Judge  to  try  the  issue.    If  we 
Cotton,  L.J.  ij^Q  gj.g^  -po^j.^  Qf  i]j^Q  section  I  hardly  think  there  can  be  any 

doubt  about  it.  In  my  opinion,  construing  the  section  fairly  and 
reasonably,  when  it  says  that  the  Lord  Chancellor  may  by  his 
order  direct  an  issue  to  be  tried  before  a  Judge,  that  gives  the 
Judge  acting  under  the  order  jurisdiction  and  authority  to  try 
the  issue,  and  to  do  all  things  necessary,  to  swear  the  jury  and 
witnesses,  and,  in  my  opinion,  if  that  stood  alone  the  Judge  would 
have  all  powers  necessary  to  make  that  effectual  which  the 
statute  had  authorized  to  be  done.  Then  the  section,  after 
referring  to  the  provisions  of  the  Lunacy  Begulation  Act,  1853, 
goes  on  to  say  that  subject  thereto  such  issue  and  the  trial 
thereof  shall  be  regulated  by  the  8  &  9  Yict.  c.  109,  and  those  are 
the  words  which  have  caused  the  difficulty.  It  is  said  that  it 
imports  into  the  section  all  the  provisions  of  sect.  19  of  the  8  &  9 
Vict.  c.  109,  and  renders  it  necessary  to  issue  a  writ  of  summons 
as  a  commencement  of  the  proceedings.  In  my  opinion  that  is 
an  erroneous  contention.  It  arises  from  an  erroneous  view  of  the 
nature  of  the  proceedings  in  Lunacy.  They  are  not  taken  adversely 
between  litigants,  but  under  special  authority  from  the  Crown 
given  to  the  Lord  Chancellor  and  the  other  persons  designated 
under  the  sign  manual  to  act  for  the  care  and  custody  of  lunatics. 
It  is  not  intended  that  these  powers,  which  are  only  given  to 
enable  the  Crown  to  ascertain  whether  the  alleged  lunatic  is 
insane,  should  be  exercised  by  the  Lord  Chancellor  or  Lord 
Justices  as  Judges  of  the  Court  of  Appeal,  deciding  between 
adverse  litigants.  If  it  had  been  intended  that  a  writ  should  be 
issued  there  would  have  been  a  direction  to  that  effect  in  the 
section  ;  but  there  is  nothing  of  the  kind. 

It  was  said  that  there  is  no  right  of  traverse  reserved  to  the 
lunatic  when  the  issue  is  tried  before  a  Judge  of  the  High  Court, 
but  a  special  application  must  be  made  to  the  Lord  Chancellor 
for  a  new  trial,  and  it  is  argued  that  this  shews  that  it  is  intended 
to  assimilate  the  practice  to  that  in  an  ordinary  action.  In  my 
opinion  there  is  no  such  intention  implied.    When  there  was  an 
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ordinary  inquiry  directed  before  the  Master  the  alleged  lunatic      C.  A. 
was  entitled  as  of  right  to  a  traverse.    He  was  strictly  no  party  to  1884 
that  inquiry,  and  therefore  it  was  right  that  he  should  have  power  j,^ 
to  traverse  it.    But  in  this  case,  where  he  is  a  party  to  the  pro-  Scott. 
ceedings,  there  is  no  necessity  for  such  right;  it  is  sufficient    cotton, l.j. 
protection  to  the  alleged  lunatic  that  the  Lord  Chancellor  or 
Lords  Justices  acting  in  Lunacy  should  have  a  discretion  to 
grant  a  new  trial.    They  have  a  full  discretion  to  decide  what 
they  think  best  to  be  done  under  the  circumstances  of  each  case. 

I  am  of  opinion  that  Mr.  Justice  JDenman  had  full  jurisdiction 
to  try  the  question  in  this  issue,  and  there  is  no  ground  for 
setting  aside  the  proceedings. 

LiNDLEY,  L.J. : — 

I  cannot  see  any  difficulty  in  this  case.  The  question  turns 
upon  the  construction  of  the  4th  section  of  the  Lunacy  Regulation 
Act,  1862.  What  is  the  Lord  Chancellor  empowered  to  do  ?  He 
is  to  make  an  order  directing  an  issue  to  be  tried  by  a  Judge  of 
-the  High  Court.  The  issue  is  stated  by  the  Court  in  the  order. 
In  the  8  &  9  Vict.  c.  109,  the  enactment  is  that  a  writ  shall 
issue ;  here  it  is  that  the  Lord  Chancellor  shall  direct  an  issue. 
Then  the  section  in  question  says  that  the  issue  and  the  trial 
thereof  shall  be  regulated  by  the  8  &  9  Vict.  c.  109.  That  does 
not  refer  to  the  machinery  for  arriving  at  the  issue,  but  for  the  trial 
of  the  issue  when  you  have  got  it.  I  agree  that  this  application 
fails. 

Solicitors  for  Mr.  Scott :  Hall,  K^iight,  &  Co.  ' 
Solicitors  for  Eespondent :  Parker,  Garrett,  &  ParJcer, 

M.  W. 
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c.  A.       KENSIT  V,  GKEAT  EASTEKN  KAILWAY  COMPANY. 

[1881   K.  1050.] 

June  24,  26. 

— —  JRiparian  Owner — Ahsiracfion  of  Water  hy  non-riparian  Owner — Absence  of 
JDamage  —  Bight  of  Action  —  Injunction  —  Rights  of  riparian  Owner  in 
artificial  Stream, 

Tlie  owner  of  land  not  abutting  on  a  river  witli  tlie  license  of  a  riparian 
owner  took  water  from  the  river,  and  after  using  it  for  cooling  certain 
apparatus  returned  it  to  tlie  river  unpolluted  and  undiminished : — 

Held  (affirming  the  decision  of  Pollock,  B.),  that  a  lower  riparian  owner 
could  not  obtain  an  injunction  against  the  landowner  so  taking  the  water, 
or  against  the  riparian  owner  through  whose  land  it  was  taken. 

Observations  on  the  rights  which  can  be  acquired  by  a  riparian  owner  in 
an  artificial  stream. 

This  was  an  appeal  from  a  judgment  of  Mr.  Baron  Polloek, 
sitting  for  Mr.  Justice  Pearson  (1). 

The  Plaintiff,  /.  G.  Kensit,  was  the  owner  of  land  at  Mistley, 
near  Manningtree,  in  Essex,  and  the  Plaintiff,  C.  F,  Norman,  was 
his  tenant.  A  stream  of  water  had  always  flowed  through  this 
land.  In  1856  the  Great  Eastern  Railway  Company  bought  some 
land  of  Mr.  Kensit,  thereby  intersecting  his  land.  On  the  land 
so  bought  the  company  built  their  railway  with  a  culvert  through 
which  the  stream  flowed.  In  August,  1881,  Bohert  Free,  who 
had  land  adjoining  that  of  the  railway  company,  but  not  abutting 
on  the  stream,  under  a  license  or  grant  from  the  railway  put  two 
pipes  through  the  land  of  the  company.  By  one  of  these  pipes 
he  drew  into  a  tank  and  pumped  up  water  which  he  used  for 
cooling  or  condensing  purposes  connected  with  his  business  as  a 
saccharine  manufacturer,  and  he  then  discharged  it  back  into 
the  stream  a  few  feet  lower  down  by  the  other  pipe.  In  the 
agreement  between  Free  and  the  company  there  was  no  limitation 
as  to  the  amount  of  water  which  Free  might  draw  from  the 
stream. 

The  Plaintiffs,  as  owners  of  land  abutting  on  the  stream  below, 
brought  this  action  to  restrain  the  railway  company  and  Mr.  Free 

(1)  23  Ch.  D.  566. 
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from  so  using  the  water.    In  the  statement  of  claim  they  alleged  C.  A. 

that  the  water  was  returned  into  the  stream  in  diminished  quan-  1884 

tity  and  in  a  polluted  state.    This  was  denied  by  the  Defen-  Kensit 

dants  in  the  statement  of  defence ;  and  at  the  hearing  it  was  Q^^^rj, 

admitted  that  the  water  was  returned  to  the  stream  uninjured  Eastern 

T  T  .  .  1  1  Kaiway  Co. 
and  undiminished.   

Mr.  Baron  PolIocJc  held  that  the  Plaintiffs  had  no  cause  of 

action,  and  gave  judgment  for  the  Defendants.    From  this 

judgment  the  Plaintiffs  appealed. 

Barber,  Q.C.,  and  C.  E.  Jones,  for  the  Plaintiffs : — 

A  riparian  proprietor  can  only  use  the  water  for  his  own 
purposes,  and  in  a  reasonable  manner,  but  he  cannot  make  a 
grant  of  it  to  a  person  who  is  not  a  riparian  proprietor :  Stockport 
Waterworhs  Company/  v.  Potter  (1)  ;  Nuttall  v.  Bracewell  (2)  ; 
Ormerod  v.  Todmorden  Joint  Stock  Mill  Com f  any  (3).  It  is  not 
necessary  to  prove  actual  damage ;  there  has  been  a  violation  of 
a  legal  right,  and  moreover  a  railway  company  has  only  a  fight 
to  use  the  water  for  the  purposes  of  their  undertaking :  Wilts  and 
Berks  Canal  Navigation  ComjMny  v.  Swindon  Waterworks  Com- 
pany (4).  Although  there  is  no  present  damage  there  is  the 
prospect  of  future  damage.  For  if  Free  were  to  enjoy  this  right 
of  using  the  water  for  twenty  years  he  might  get  a  prescriptive 
right  to  use  it.  He  would  gain  the  position  of  a  riparian  pro- 
prietor as  regards  the  artificial  watercourse,  which  is  in  itself  an 
injury  to  us :  Bickett  v.  Morris  (5)  ;  Elmhirst  v.  Spencer  (6) ; 
Emlrey  v.  Oiven  (7)  ;  Goddard  on  Easements  (8). 

[Cotton,  L. J.,  referred  to  Earl  of  Norhury  v.  Kitcliin  (9).] 

Philhrick,  Q.C.,  and  Smart,  for  the  Defendants  : — 

The  Plaintiffs  have  received  no  damage,  nor  can  they  shew 
that  they  are  likely  to  receive  any.  If  the  user  of  the  water 
were  an  infringement  of  a  legal  right  of  the  Plaintiffs  which 

(1)  3  II.  &  C.  300.  (5)  Law  Rep.  1  H.  L.,  Sc.  47. 

(2)  Law  Eep.  2  Ex.  1.  (6;  2  Mac.  &  G.  45. 

(3)  11  Q.  B.  D.  155.  (7)  6  Ex.  353. 

(4)  Law  Hep.  9  Ch.  451  (8)  Pago  334. 

(9)  15  L.  T.  (N.S.)  501. 
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0.  A.      might  grow  by  lapse  of  time  into  an  adverse  right,  the  Plaintiffs 

1884       might  have  a  right  of  action.    But  here  there  is  no  possibility  of 

Kensit  ^se  by  Mr.  Free  growing  into  a  right.    It  is  admitted  that 

^  the  water  is  returned  into  the  stream  uniniured  and  undiminished. 

Great  _ 

Eastern    Therefore  the  Plaintiffs  get  all  that  they  are  entitled  to.    If  at 
Railway  Co.  .  .  , 
  any  time  Mr.  Free  were  to  pollute  or  dimmish  the  water  a  right 

of  action  would  accrue,  and  the  Plaintiffs  would  have  to  take 

care  that  the  infringement  did  not  grow  into  a  right ;  but  until 

there  is  some  injury  the  time  for  prescription  will  not  run.  There 

is  no  case  in  which  a  riparian  owner  has  maintained  an  action  for 

abstraction  of  water  where  no  damage  is  proved  except  against  a 

fellow  owner.    If  an  owner  can  bring  an  action  to  restrain  user 

of  the  water  by  a  stranger  without  proving  damage,  it  might  be 

brought  as  well  by  an  owner  above  the  place  where  the  water  is 

taken  as  below,  which  would  be  a  manifest  absurdity :  Orr  Ewing 

V.  Colquhoun  (1)  ;  Williams  v.  Morland  (2) ;  Emhrey  v.  Owen  (3)  ; 

Miner  v.  Gilmour  (4) ;  NuUall  v.  Bracewell  (5) ;  Pennington  v. 

Brinsop  Hall  Coal  Company  (6). 


Barher,  in  reply. 


Baggallay,  L.J. : — 

This  is  an  appeal  from  a  judgment  given  by  Mr.  Baron  Pollock, 
sitting  for  Mr.  Justice  Pearson,  in  favour  of  the  Defendants  in  the 
action.  The  action  was  brought  under  circumstances  to  which  I 
am  about  to  refer.  It  is  a  very  inconvenient  circumstance  in 
this  case  that,  for  some  reason  or  other,  the  particular  view  of  the 
case,  as  put  forward  by  the  Plaintiffs  in  their  statement  of  claim, 
they  seek  not  in  any  way  whatever  to  substantiate  upon  the  hear- 
ing of  the  action,  but  rely  entirely  on  certain  other  views. 

It  appears  that  the  railway  company,  crossing  a  small  brook  in 
the  county  of  Essex,  covered  in,  or  inclosed,  if  I  may  use  the 
expression,  in  a  culvert,  that  portion  of  the  stream  which  passed 
under  their  railway.  They  had  taken  the  land  upon  which  the 
railway  was  constructed  from  a  gentleman  of  the  name  of  Kensit, 

(1)  2  App.  Gas.  839.  (4)  12  Moo.  P.  0.  131. 

(2)  2  B.  &  C.  910.  (5)  Law  Eep.  2  Ex.  1. 

(3)  6  Ex.  353.  (6)  5  Cli.  D.  769.  ^ 
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the  jSrst-named  of  the  Plaintiffs,  and  he  had  land  lower  down  the  c.  A. 

stream  than  the  portion  of  the  stream  where  it  passed  through  i884 

the  railway  company's  land.  The  railway  company  entered  into  ^^it 
an  agreement  with  a  gentleman  of  the  name  of  Free,  by  virtue  of 


V. 

Geeat 


Baggallay,  'L.J, 


which,  according  to  the  terms  of  the  agreement,  water  could  be  ^Easteen 
diverted,  by  aid  of  a  three-inch  pipe,  leading  from  the  culvert 
where  the  stream  passed  under  the  railway  company's  land  in  a 
direction  substantially  perpendicular  to  the  course  of  the  stream, 
to  the  premises  of  Mr.  Free,  who  had  no  portion  of  his  land 
abutting  upon  the  stream ;  he  was  not  a  riparian  owner  in  any 
sense  of  the  word.  The  agreement  in  effect  enabled  him  for  a 
trifling  consideration  to  draw  water  from  the  stream  by  means  of 
the  three-inch  pipe  so  let  into  the  culvert;  it  contained  no 
restrictions  whatever  upon  Mr.  Free  as  regards  the  mode  in  which 
he  was  to  use  the  water  which  he  was  so  allowed  to  abstract.  So 
far  as  it  was  an  agreement  between  the  company  on  the  one  hand 
and  Mr.  Free  on  the  other  hand,  he  was  at  perfect  liberty  to  do 
whatever  he  pleased  with  the  water  which  was  so  abstracted.  The 
Plaintiff  Norman  is  the  tenant  of  the  Plaintiff  Kensit, 

The  action  was  commenced  in  the  month  of  October,  1881,  andy 
by  the  statement  of  claim,  after  referring  to  the  pipe  as  being 
inserted  into  the  culvert  so  that  the  water  was  conveyed  to 
Mr.  Free's  land,  it  was  alleged,  in  paragraphs  6  and  7,  as  follows : 
"  The  said  pipe  still  continues  inserted  in  the  said  culvert,  and 
ever  since  the  month  of  August  the  Defendants  have  continued 
to  obstruct  the  said  watercourse  and  by  means  of  the  said  pipe 
to  divert  and  abstract  large  quantities  of  water  from  the  said 
watercourse.  In  and  about  and  ever  since  the  said  month  of 
August  the  Defendants  have  polluted  and  disturbed  the  water 
of  the  said  watercourse  by  throwing  and  causing  to  flow  into 
the  same  large  quantities  of  noxious  substances  and  fluids  and 
heated  water.  In  consequence  of  the  premises  the  water  in  the 
said  watercourse  has  ceased  to  flow  through  the  Plaintiffs'  land 
and  into  the  Plaintiffs'  lake  in  its  natural  state  as  heretofore,, 
and  become  diminished  in  quantity  and  polluted  in  quality  and 
^  jinfit  for  the  purposes  for  which  before  the  acts  complained  of 
it  had  been  used  by  the  Plaintiffs,  and  the  Plaintiffs'  land  has 
become  deteriorated  in  value."     Those  are  the  circumstances- 
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0.  A.      stated  in  their  statement  of  claim,  and  upon  which  the  Plain- 
1884      tiffs  came  to  the  Court  and  asked  for  relief.    What  they  asked 
Kensit         w^s,  "  An  injunction  to  restrain  the  Defendants  from  obstruct- 
ing the  said  watercourse,  or  polluting,  diverting,  diminishing. 


V. 

Great 


Eastern    abstracting,  or  interfering  with  the  water  therein,  or  m  any  way 

KaILWAyCo.         .  ,  .    .  1        ^^    -      .ffl     '         1  • 

  using  the  same  so  as  to  injure  the  rlamtins  m  their  property 

Baggaiiay,  L.J.  ^jj^ir  rights  thercto."  A  statement  of  defence  was  put  in, 
in  which  the  Defendants  stated,  "  By  an  agreement  with  the 
Defendant  railway  company,  the  Defendant  Free  possesses  the 
right  to  take  water  from  the  said  watercourse  at  a  point  within 
the  lands  belonging  to  the  Defendant  company,  and  which 
point  is  herein  referred  to  as  the  point  of  withdrawal,  the  object 
for  which  the  said  right  was  granted  was  that  the  water  so  drawn 
should,  as  hereinafter  mentioned,  be  employed  in  the  saccharine 
factory  recently  erected  by  the  Defendant  Free  near  the  said 
watercourse.  This  factory  of  the  Defendant  Free  was  constructed 
in  the  month  of  August,  1881."  Then  the  company  allege  an 
agreement  with  Mr.  Free,  by  virtue  of  which  Mr.  Free  had  the 
right  to  take  the  water  from  the  brook  by  means  of  this  pipe  and 
convey  it  to  his  own  premises  to  be  employed  in  his  saccharine 
factory  recently  erected  there.  However  they  go  on  to  say  in 
paragraph  6,  "  The  Defendant  Free  draws  the  said  water  into  a 
tank  or  filter  bed  erected  on  the  bank  of  the  said  watercourse, 
and  from  that  tank  the  water  is  pumped  through  a  three-inch 
cast-iron  suction  pipe  into  the  said  Defendants'  factory.  The 
water  so  drawn  is  used  by  the  said  Defendant  for  condensing 
only,  and  is  then  returned  to  the  said  watercourse  at  a  point  some 
six  feet  below  the  point  of  withdrawal  and  within  the  land  of  the 
Defendant  company.  The  water  so  returned  is  not  diminished  in 
quantity,  nor  is  it  in  any  way  fouled  or  polluted,  or  rendered  less 
fit  for  any  of  the  uses  to  which  riparian  proprietors  lower  down 
the  said  watercourse  can  or  are  entitled  to  put  the  same." 

That  is  the  statement  of  the  case  made  by  the  Defendants  in 
answer  to  the  Plaintiffs'  claim.  There  they  recognise  fully  the 
fact  that  the  water  is  abstracted ;  they  detail  the  mode  in  which 
the  abstraction  is  made,  namely,  first  of  all  drawing  it  into  a  tank 
on  the  company's  premises,  and  from  that  Mr.  Free  pumps  the 
water  which  he  uses.    As  I  understand  it,  Mr.  Free  requires  and 
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uses  the  water  for  condensing  purposes  only ;  I  suppose  it  passes      c.  A. 

round  the  vessel  which  contains  the  hot  matter  in  the  saccharine  i884 

manufacture,  travels  on,  and  comes  back  to  the  stream  at  a  point  Kensit 

only  six  feet  from  the  point  where  it  was  withdrawn.    If  that  is     ^  ^• 

.    .  .  .  .  .    .  Gkeat 

the  fact,  it  is  very  difficult  to  see  what  injury  the  Plaintiffs  can  Eastern 

possibly  have  sustained.  The  water  is  drawn  up,  it  performs  a 
little  circuit,  comes  back  again,  and  then  goes  into  the  stream 
only  six  feet  from  the  point  where  it  was  abstracted.  That  is 
the  allegation  of  the  Defendants,  and  it  was  accepted  by  the 
Plaintiffs  when  the  action  came  into  Court. 

Then  we  have  this  very  singular  state  of  circumstances.  In  the 
pleadings  there  is  a  direct  conflict,  the  allegation  in  the  state- 
ment of  claim  being  abstraction  of  water  and  pollution  of  what  is 
returned,  and  a  defence,  in  the  strongest  possible  terms,  that 
there  is  no  abstraction  whatever,  and  no  pollution  or  injury 
whatever. 

But,  when  the  parties  come  into  Court,  it  was  admitted .  that 
there  was  neither  abstraction,  pollution,  nor  injury ;  I  gather  this 
from  the  statement  of  the  reporter,  and  also  from  the  judgment 
of  Mr.  Baron  Folloch  ;  the  statement  in  the  report  says  that :  "  In 
the  course  of  the  hearing  it  was  admitted  that  the  water  was 
returned  to  the  stream  uninjured  and  undiminished,"  and  Mr. 
Baron  Pollock  said  (1) :  "It  was  admitted  by  the  Plaintiffs  that  it 
was  returned,  in  such  a  manner  that  with  regard  to  the  rights  of 
the  Plaintiffs  both  above  and  below  they  had  since  the  acts  com- 
plained of,  had  the  benefit  of  the  flow  of  water  both  with  regard 
to  the  quantity  and  absence  of  pollution  in  the  same  manner  as 
they  had  had  heretofore."  It  was  said  on  the  part  of  the  Defen- 
dants :  "  There  was  no  occasion  for  us  to  enter  into  any  evidence 
because  all  that  we  had  alleged  in  our  statement  of  defence  is 
admitted  by  the  Plaintiffs,  namely,  that  although  the  water  was 
taken  away,  it  was  sent  back  again  undiminished  in  quantity 
and  unaffected  in  quality."  I  can  hardly  imagine  a  case  coming 
in  that  form  before  the  Court  more  completely  leading  up  to  a 
judgment  in  favour  of  the  Defendants — a  case  put  forward  which 
if  it  had  been  true  would  have  most  certainly  entitled  them  to 
the  injunction  which  they  asked,  but  which  upon  their  own 

(1)  20  Ch.  D.  5G9. 
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0.  A.  admission  upon  the  hearing  of  the  action  was  given  up,  and 

1884  admissions  made  quite  to  the  contrary  of  the  allegation. 

Kensit  ^^J      which  I  look  at  the  case  is  this.    I  leave  out  of 

Geeat  consideration  for  the  moment  the  fact  of  there  having  been  any 

Easteen    agreement  between  the  two  Defendants  ;  I  find  that  the  Plaintiffs 
Railway  Co.  -  n     •       i  •  i        i         t         i  •  i 
  come  into  Court  alleging  that  certain  acts  have  been  done  which,. 

Bag^aiiay,  L.J.  i]^qj  bccn  douo  as  alleged  by  them,  would  have  led  to 
very  substantial  injury,  but  that  at  the  hearing  the  whole  case,, 
as  alleged  by  them  in  their  statement  of  claim,  is  entirely  dis- 
placed. That  is,  in  my  opinion,  quite  sufficient  to  support  the 
decision  at  which  the  learned  Judge  arrived,  to  give  judgment 
for  the  Defendants. 

But  then  it  is  said  that  if  you  look  further  than  that,  and,  if 
you  have  regard  to  the  real  agreement  entered  into  between  the 
two  Defendants,  it  amounted  to  a  right  conferred,  if  such  a  right 
could  be  conferred  by  the  company,  upon  Mr.  Free,  to  abstract  all 
the  water  which  a  three-inch  pipe  would  convey  and  allow 
Mr.  Free  to  use  it  for  any  purpose  he  pleased,  for  the  agreement 
contained  no  provision  whatever  as  to  how  it  was  to  be  used. 
That  is  the  way  in  which  it  was  put.  Well  that  may  have  been 
a  grant  of  such  rights  as  the  company,  as  riparian  owners,  were 
not  justified  in  granting.  But  is  that  a  matter  for  the  Court  to- 
take  into  consideration  upon  an  inquiry  of  this  kind  ?  If  you 
look  into  the  facts  of  the  case,  as,  in  the  absence  of  evidence^ 
they  are  admitted  by  the  parties,  you  have  a  state  of  things 
which  possibly  if  it  led  to  injury  would  have  given  the  Plaintiffs 
a  right  to  complain,  but  which  in  fact  leads  to  no  present  damage- 
or  injury  to  them  whatever. 

Kow  I  fully  admit  that  if  it  appeared  that,  although  there  was 
no  immediate  injury  sustained,  there  might  be  an  injury  derived 
by  a  continuance  of  the  course  which  the  Defendants  are  adopt- 
ing, then,  according  to  the  view  which  I  at  present  hold,  there 
would  be  a  case  entitling  the  Plaintiffs  to  an  injunction.  There- 
might  be  a  question,  which  I  do  not  think  it  worth  while  now  to 
enter  into,  upon  which  of  the  two  parties  the  burden  would  lie 
to  shew  whether  there  might  be  or  might  not  ^be  a  future  injury 
if  the  same  user  were  continued ;  according  to  some  of  the 
decisions,  it  would  be  for  the  party  who  has  done  that  which 
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might  lead  to  injury,  and  which  if  it  did  lead  to  injury  would  c.  A. 
entitle  the  other  party  to  an  injunction,  to  prove  that  it  could  i884 

not  in  any  event  lead  to  that.  But  without  considering  upon  kensit 
whom  the  burden  of  proof  would  lie,  it  appears  to  me  beyond  all 


V. 

Great 


q^uestion  that  so  long  as  the  present  user  of  the  pipe  which  has  Eastern 

been  inserted  into  the  culvert,  and  by  which  the  Defendant  Frees   

premises  are  supplied,  is  concerned,  it  is  impossible  that  there  ^^sgaiiay,  l.j. 
should  be  any  injury  of  which  the  Plaintiffs  would  be  entitled  to 
-complain. 

It  was  suggested  in  the  course  of  the  argument,  and  at  one  time 
I  thought  that  there  was  some  force  in  the  suggestion,  that 
by  this  diversion  of  the  stream  there  might  be  certain  riparian 
rights  acquired  by  Mr.  Free  if  the  present  state  of  things  was 
allowed  to  go  on  for  a  period  of  twenty  years.  But  according  to 
the  best  opinion  I  can  form  on  the  case  it  appears  to  me  to  be 
impossible,  so  long  as  he  continues  to  return  to  the  river  the 
whole  of  the  water  he  takes  out,  and  that  in  an  unpolluted  form, 
that  there  can  be  any  injury  to  the  Plaintiffs  from  his  doing  so. 
If  at  any  future  time  he  changes  his  course  of  action,  and  either 
reduces  the  quantity  of  water  abstracted  or  pollutes  that  which  he 
returns  into  the  stream,  then,  no  doubt,  from  the  point  of  view 
which  I  take,  a  right  of  action  would  arise,  but  it  would  arise 
only  when  that  act  was  done,  and  no  continuance  for  twenty  years 
or  any  other  period  of  the  present  user  would  in  any  way  preju- 
dice the  Plaintiffs  in  respect  of  the  rights  they  would  have  at  any 
time  if  any  such  future  interference  of  this  right  was  carried  out. 
Therefore  for  those  reasons  it  appears  to  me  that  the  Plaintiffs 
have  come  into  Court  alleging  a  case  which  they  utterly  fail  to 
support,  and  which  by  their  own  admissions  is  entirely  contrary 
to  the  real  facts  of  the  case.  I  think  Baron  Polloch  was  perfectly 
right  in  the  judgment  which  he  pronounced,  and  that  the  appeal 
should  be  dismissed  with  costs. 

Cotton,  L.J.  :— 

I  do  not  in  any  way  differ  from  what  has  been  said  by  Lord 
Justice  Baggallay  as  to  the  position  of  plaintiffs  who  have  come 
into  Court  making  the  case  which  here  the  Plaintiffs  did,  and 
who  have  entirely  failed  to  support  the  allegations  on  which  they 
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0.  A.      came  into  Court.    But  I  would  rather  dispose  of  this  ease  on  the 
1884       substantial  question  which  has  been  argued  before  us,  and  it  is 
Kensit     "^^^^s  •         Plaintiffs,  who  are  lower  riparian  owners,  complain  of 
Geeat  action  of  the  Defendants,  and  they  do  so  with  this  admissioik 

^ Eastern^  (having  brought  no  evidence  to  support  the  case  they  originally 
made),  that  although  there  is  a  diversion  of  the  water  to  the  works; 
of  the  Defendant  Free,  yet  the  water  which  is  so  diverted  is  not 
at  all  diminished  in  quantity  or  damaged  in  quality,  but  is- 
restored  before  the  stream  comes  down  to  the  Plaintiffs'  land. 

I  may  mention  here  that  it  occurred  to  me  at  one  time  that 
there  must  be  an  intermittent  action  in  the  stream  in  consequence 
of  what  was  done  by  the  Defendants,  and  possibly  there  was  when 
this  pipe  was  originally  opened  ;  but  I  think  one  ought  not,  in 
the  absence  of  any  evidence,  to  infer  that  there  is  now  any  inter- 
mission in  the  flow  of  the  stream  caused  by  what  has  been  done 
by  the  Defendants,  or,  simply  because  that  was  once  caused  some 
time  ago,  to  grant  an  injunction. 

The  Plaintiffs  say,  and  they  are  right,  that  a  riparian  owner 
is  in  this  position,  that  he  can  maintain  an  action  for  interference 
with  his  right,  even  although  he  does  not  shew  that  at  the  time- 
he  has  suffered  any  actual  damage  and  loss.  But  then  we  must 
consider  what  the  right  of  a  riparian  owner  is  as  regards  the  lower 
riparian  owners.  It  is  this,  that  he  has  a  right  to  take  and  use- 
the  water  as  it  runs  past  him  for  all  reasonable  purposes.  I  need 
not  go  further  into  what  are  reasonable  purposes.  Then,  as  against 
the  upper  proprietors,  he  has  this  right,  he  is  entitled  to  have^ 
the  flow  of  the  water  in  the  natural  bed  of  the  river  coming: 
down  to  him  unaltered  in  quality  and  quantity,  subject  only  to^ 
the  right  of  the  upper  proprietors,  such  as  he  has  against  the 
proprietors  below  him,  to  take  the  water  for  reasonable  purposes. 
Then  he  has  this  right,  that  where  the  stream  comes  opposite 
to  or  through  his  land  it  shall  come  in  its  ordinary  and  accustomed 
channel. 

Now  has  that  been  interfered  with  ?  I  am  of  opinion  it  has 
not.  The  quantity  and  quality  of  the  stream  when  it  comes  inta 
the  Plaintiffs'  land  is  the  same  as  it  always  was. 

Then  it  is  said  that  there  has  been  a  diversion  here,  and 
therefore  it  does  not  come  in  its  accustomed  channel.  Well^ 
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undoubtedly  there  has  been  a  diversion  of  a  certain  portion  of  the      0.  A. 
stream,  and  one  must  consider  that  it  might  extend  to  the  whole  1884 
of  it.    What  is  to  be  understood  by  "  coming  in  its  accustomed  Kensit 
channel  ?"    In  the  quotation  from  Kent's  Commentaries,  cited  in  great 
Sampson  v.  Hoddinott  (1),  it  is  said  :  "  Though  he  may  use  the  water  j^^^^^j™ 
while  it  runs  over  his  land,  he  cannot  unreasonably  detain  it,  or  give 
it  another  direction,  and  he  must  return  it  to  its  ordinary  channel 
when  it  leaves  his  estate,"  that  is  to  say,  that  the  lower  riparian 
proprietor,  as  against  the  upper  riparian  proprietor,  has  a  right 
to  say,  "  You  shall  not  so  deal  with  the  water  that  when  it  comes 
into  my  land  it  is  not  in  its  customary  channel  in  my  land." 

Then  it  is  said  that  Bickett  v.  Morris  (2)  establishes  this  pro- 
position, that  when  there  is  any  interference  with  the  bed  of  the 
river,  this,  although  not  causing  any  injury  to  an  opposite  owner 
or  to  the  lower  riparian  owners,  is  ground  of  action.  That,  I 
think,  was  not  the  real  meaning  of  Bichett  v.  Morris.  Lord  West- 
hury  disposed  of  that  proposition  by  suggesting  that  if  that  were 
so  the  building  of  a  boat-house  on  a  stream  would  give  a  right 
of  action  to  all  lower  riparian  owners.  What  was  decided  was  that 
what  interferes  with  the  channel  of  the  river  was  a  matter  which 
would  be  actionable  unless  the  Court  were  satisfied  that  there 
would  not  be  any  injury  resulting  from  it  either  then  or  at  a 
future  time ;  and  in  such  a  case  as  the  flow  of  water,  which  is  so 
difficult  to  deal  with,  it  would  be  a  difficult  case  to  determine 
whether  what  had  been  done  would  or  would  not  produce  any 
injury.  If  there  was  a  reasonable  prospect  that  it  would  produce 
any  damage  to  the  opposite  or  lower  riparian  owners,  then  that 
would  give  a  right  of  action,  although  no  actual  injury  was  shewn 
to  have  resulted  from  it. 

Here  therefore  if  the  water,  although  diverted  in  the  upper 
riparian  owner's  property,  was  reintroduced,  but  reintroduced  in 
such  a  way  as  that  probably  injury  might  be  caused  to  the  lower 
riparian  owner,  or  that  the  entrance  of  the  water  to  his  land  might 
be  so  altered  that  injury  might  be  caused  to  liim,  that  would 
be  a  diversion  which,  although  taking  place  only  in  an  upper 
riparian  proprietor's  property,  might  be  actionable  as  one  which 
would  probably  interfere  with  the  accustomed  flow,  and  therefore 
(1)  1  C.  B.  (N.S.)  590,  (305.  (2)  Law  Kcp.  1  II.  L.,  Sc.  47. 
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C.  A,  with  the  rights  of  the  lower  riparian  owner.    But  here  I  do  not 

1884  see  that  there  is  any  contention  that  this  diversion  and  re-intro- 

Kensit  duction,  putting  aside  the  temporary  interference  with  the  flow 

Great  which  must  have  existed  at  the  first,  can  in  any  way  produce  any 

Eastern    injury  or  loss  to  the  Plaintiffs. 
Kail  WAY  Co.     *'  *' 

Earl  of  Norhury  v.  Kitchin  (1)  is  a  case  to  which  I  called 

attention,  and  at  first  sight  it  seems  to  support  the  view  of  the 
Appellants.  There  Vice-Chancellor  Wood  referred  to  the  case  of 
BicJcett  V.  Morris  (2)  and  said,  having  regard  to  that  case,  although 
no  loss  was  shewn  to  be  sustained  by  the  plaintiff,  he  must  grant 
the  injunction.  There  the  case  had  been  tried  at  law  and  on  two 
questions,  the  diversion  of  the  stream  to  an  artificial  pond  of  the 
defendant  and  the  damming  of  the  river,  the  jury  had  granted  a 
Verdict  for  the  plaintiff  with  one  farthing  damages ;  that  is  to 
say,  their  finding  was  this,  that  no  actual  loss  had  been  sustained 
by  the  plaintiff  but  that  his  right  had  been  interfered  with, 
and  on  that  footing  Vice-Chancellor  Wood  decided  that  he  was 
entitled  to  an  injunction,  because,  although  no  actual  loss  was 
shewn  to  have  been  sustained  by  him,  yet  his  right  was  shewn 
to  have  been  interfered  with,  and  his  right  being  interfered  with 
there  was  such  a  possibility  of  future  loss  as  entitled  him  to  an 
injunction.  Therefore  that  does  not  support  the  contention  here 
of  the  Plaintiffs. 

Then  it  was  said  that  the  license  or  grant,  as  it  was  called, 
which  had  been  made  was  wrongful,  and  that  that  gave  a  right 
of  action  against  the  railway  company  and  against  Free  who 
accepted  it.  I  think  there  was  a  mistake  in  the  use  of  that  word 
"  wrongful  "  if  it  meant  that  it  gave  a  right  of  action  that  might 
sustain  the  Plaintiffs'  case.  It  is  not  wrongful  in  the  sense  of 
giving  anyone  a  right  to  bring  an  action.  It  is  wrong  in  this 
sense,  that  it  is  ultra  vires,  and  it  is  not  effectual  to  put  the 
Defendant  Free  in  the  position  of  having  the  same  rights  which 
he  would  have  as  a  riparian  owner. 

It  was  said  that  the  attempt  to  put  another  person  in  the  posi- 
tion of  a  riparian  proprietor  w^as  a  wrong  in  respect  of  which  the 
Plaintiffs  are  entitled  to  maintain  an  action,  on  the  ground  that 
the  riparian  proprietors  are  a  body  who  cannot  be  added  to  except 
(1)  15  L.  T.  (N.S.)  501.  (2)  Law  Eep.  1  H.  L.,  Sc.  47. 
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by  acquisition  of  a  portion  of  the  bank  of  the  river,  and  an  C.  A. 
attempt  to  do  it  in  any  other  way  was  therefore  wrongful.    No  1884 

case  was  cited  to  support  that  proposition,  and  in  my  opinion  it  kensit 
cannot  be  contended  that  a  right  of  action  lies  as  against  a  man 


V. 

Great 


who  attempts  to  do  that  which  by  law  he  cannot  do,  unless  under  Eastekn 

1  .      •    T         T  •  1   •       r.          •  1    1      •  1         Eailway  Co. 
that  attempt  something  is  done  which  mterieres  with  the  right  oi   

the  Plaintiffs.  Undoubtedly  Free  has  not  the  rights  of  a  riparian 
proprietor,  which  to  some  extent  do  interfere  with  the  enjoyment 
of  the  lower  riparian  proprietors.  But  he  is  not  exercising  such 
rights.  If  he  was  attempting  to  do  so  his  doing  so  would  give  a 
right  of  action,  but  the  mere  fact  that  he  has  accepted  the  grant, 
if  it  purports  to  give  him  that  which  he  cannot  have,  in  my 
opinion  would  not  give  as  against  him  or  the  grantor  a  right  of 
action  to  the  lower  riparian  owner. 

Then  there  was  this  argument  on  the  part  of  the  Plaintiffs,  that 
although  what  the  Defendant  Free  is  doing  does  not  now  produce 
any  loss  to  them,  he  may  by  the  supply  he  has  acquired  be  put  in 
a  position  to  deprive  them  of  that  water  which  he  is  not  now 
depriving  them  of.  Of  course  so  far  as  that  depends  upon  user 
the  right  will  only  begin  to  be  acquired  from  the  time  when  he 
begins  to  use  the  water  in  derogation  of  the  rights  of  the  Plain- 
stiffs  as  riparian  owners.  Then  the  right  of  action  would  arise. 
He  does  not  do  so  now.  He  is  using  the  water  in  such  a  way  as 
not  to  interfere  with  the  flow  or  the  quantity  or  quality.  But 
the  argument  comes  to  this,  that  by  the  existence  for  a  number  of 
years — it  is  not  necessary  to  say  what  number  of  years — in  this 
channel  of  this  pipe  by  means  of  which  the  water  is  diverted  from 
the  river.  Free  might  by  being  on  the  banks  of  that  cut  acquire 
the  rights  of  a  riparian  proprietor.  But  the  natural  rights  of  a 
riparian  proprietor  as  such  are  rights  not  of  user  but  rights  inci- 
dental to  the  ownership  of  property.  In  my  opinion  it  is  impos- 
sible to  say  that  in  this  case  i^ree  by  living  on  the  banks  of  this 
pipe  could  ever  acquire  such  rights.  It  is  unnecessary,  in  my 
opinion,  to  say  wliether  there  could  be  any  such  artificial  cut  as 
could  ever  so  far  become  part  of  the  natural  stream  of  the  river 
as  to  give  the  owners  on  t*he  banks  of  it  the  rights  of  riparian 
proprietors,  that  is,  rights  not  from  user  but  from  the  ownership 
of  the  land.    It  seems  to  me  to  bo  a  contradiction  in  terms  to 
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0.  A.      say  that  any  natural  rights  can  ever  be  acquired  in  an  artificial 
1884       cut.    Possibly  after  a  length  of  time  it  might  be  difficult  in  some 
Kensit     cases  to  say  that  a  cut  was  not  part  of  the  natural  stream,  but  I 
think  it  is  impossible  to  suppose  that  after  any  lapse  of  time 


V. 

GrKEAT 


Eastern  the  channel  m  question  could  ever  be  thought  to  be  a  natural 
Eailway  Co.  , 

  channel. 
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Mr.  Barber  suggested  that  there  was  a  case  which  shewed  that 
natural  rights  could  arise  in  respect  of  an  artificial  cut.  I  have 
not  been  able  to  find  such  a  case.  In  a  case  before  the  Privy 
Council  Bameshur  Pershad  Narain  Singh  v.  KoonJ  Behari  Pat- 
tuh  (1),  Sir  Montague  Smith  said  (2)  :  "  There  is  no  doubt  that  the 
right  to  the  water  of  a  river  flowing  in  a  natural  channel  through 
a  man's  land,  and  the  right  to  water  flowing  to  it  through  an 
artificial  watercourse  constructed  on  his  neighbour's  land,  do  not 
rest  on  the  same  principle.  In  the  former  case  each  successive 
riparian  proprietor  is,  jprima  facie,  entitled  to  the  unimpeded  flow 
of  the  water  in  its  natural  course,  and  to  its  reasonable  enjoyment 
as  it  passes  through  his  land,  as  a  natural  incident  to  his  owner- 
ship of  it.  In  the  latter,  any  right  to  the  flow  of  the  water  must 
rest  on  some  grant  or  arrangement,  either  proved  or  presumed, 
from  or  with  the  owners  of  the  lands  from  which  the  water  is 
artificially  brought,  or  on  some  other  legal  origin  :"  that  is  to  say, 
in  one  case  it  would  be  what  we  call  by  grant  or  prescription ; 
in  the  other  case  it  is  a  natural  right  from  the  natural  stream 
flowing  through  a  man's  land  which  gives  him  the  rights  incident 
to  the  ownership  of  the  land.  In  my  opinion  it  is  impossible  to 
say  that  it  ever  could  be  suggested  hereafter  that  this  pipe  was  a 
natural  portion  of  the  stream,  and  that  therefore  Free  could,  by 
being  the  riparian  owner  of  that  cut  or  pipe,  acquire  the  natural 
rights  of  a  riparian  owner.  If  he  attempts  to  get  any  of  the 
rights  by  user,  of  course  that  would  at  once  be  an  interference, 
and  the  Plaintiffs  would  have  a  right  of  action. 

The  Plaintiffs  therefore,  in  my  opinion,  have  not  suggested 
anything  upon  which  we  could  say  that  from  the  act  which  has 
been  done  without  legal  authority,  although  not  producing  any 
loss  to  them  now,  loss  may  hereafter  result.  Therefore,  in  my 
opinion,  the  appeal  fails. 

(1)  4  App.  Cas.  121.  (2)  4  App.  Gas.  126.  ^ 
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I  am  of  the  same  opinion.    The  case  was  brought  into  Court 
on  the  pleadings  as  if  the  Plaintiffs  would  be  prepared  with  Kensit 
evidence  which  would  support  their  case.   Of  course,  if  their  case  Geeat 
as  pleaded  had  been  supported  by  the  evidence,  they  would  have  r^l™^ co. 

been  right  and  would  have  got  an  injunction.  But  when  they  come   

into  Court  they  produce  no  evidence  at  all  of  that  which  they 
^allege  in  their  pleadings,  and  nothing  is  left  to  them  except  this 
- — that  they  find  that  the  Defendant  Free  has  put  into  this  stream 
above  the  Plaintiffs'  land  a  pipe,  and  that  Free  has  used  that  pipe 
for  the  purpose  of  taking  water  to  his  sugar  manufactory ;  and 
that  the  water  when  used  comes  back  so  that  the  Plaintiffs  are 
not  injured  at  all.    Those  are  the  bare  facts. 

Upon  that,  a  very  ingenious  argument  has  been  addressed  to 
lis,  with  a  view  to  persuade  us,  on  the  part  of  the  Plaintiffs,  that 
because  somebody  who  is  above  them  is  taking  some  water  from 
the  stream  he  ought  to  be  restrained  by  injunction,  although 
there  is  no  injury  to  the  Plaintiffs  either  actual  or  possible.  Of 
course  that  is  startling.  It  is  not  admitted  that  there  is  no 
possibility  of  injury ;  on  the  contrary,  it  was  contended  that 
some  possible  injury  might  accrue.  But  when  that  contention 
is  looked  at  closely  I  think  it  vanishes.  So  long  as  Free  does 
that  which  he  is  doing  there  cannot  possibly  be  more  injury 
than  he  is  now  inflicting,  which  is  nil.  Of  course,  if  he  does 
something  different,  that  is  another  matter.  That  we  are  not 
dealing  with.  If  by  means  of  that  pipe  he  were  to  impede  this 
stream  and  not  return  the  water,  there  would  be  a  cause  to  com- 
plain. As  long  as  he  is  doing  nothing  more  nor  less  than  he 
does  now  there  is  no  possibility  of  injury  at  all. 

Then  failing  that,  a  very  ingenious  attempt  has  been  made  to 
support  this  case  by  trying  to  force  us  to  carry  a  step  further  the 
decisions  as  regards  non-riparian  grants,  I  mean  the  Stockport 
Waterworks  Company  v.  Potter  (1),  and  Ormerod  v.  Todmordeii 
Joint  Stock  Mill  Compamj  (2).  It  is  put  in  this  way.  It  is  said 
i:hat  a  man  who  is  not  a  riparian  proprietor  has  no  right  to  take 
water  from  a  stream  at  all,  and  if  I,  a  riparian  proprietor,  find 
anybody  who  is  not  a  riparian  proprietor  taking  water  from  the 
(1)  3  11.  &  C.  300.  (2)  11  Q.  B.  D.  155. 
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0.  A.      stream,  although  I  am  not  damnified  I  can  maintain  an  action  foi 
1884      an  injunction.    Now  that  is  a  very  startling  proposition,  and 
Kensit     one  would  like  to  see  some  authority  for  it.    It  goes  to  an  extent 
Geeat     which  is  bordering  on  the  absurd.    According  to  that  if  I  am  a 
IlMLWA?Co  ^^P^^^^^  proprietor  near  the  mouth  of  the  Mississijopi  and  some- 
body a  thousand  miles  up  diverts  the  water,  although  not  to  my 
detriment,  I  can  sustain  an  injunction.    That  is  ridiculous. 

Let  us  see  what  the  cases  come  to,  and  whether  they  afford 
any  countenance  for  a  proposition  of  that  kind.  When  they  are 
looked  at  they  do  not  do  anything  of  the  sort.  Stockport  Water- 
works  Compamj  v.  Potter  (1)  simply  decides  that  the  grantee  of  a 
riparian  proprietor  must  take  the  water  as  he  finds  it.  If  it  is 
dirty  when  it  comes  to  the  mouth  of  his  pipe  he  cannot  complain 
of  those  who  have  dirtied  it.  He  has  not  the  rights  of  a  riparian 
proprietor.  The  case  does  not  decide  that  the  licensee  or  grantee 
of  a  riparian  proprietor  cannot  take  some  water  from  the  stream 
if  he  hurts  nobody 

In  Ormerod  v.  Todmorden  Joint  Stock  Mill  Company  (2)  the  de- 
cision was  that  the  grantee  of  a  riparian  proprietor  could  not 
take  water  and  return  it  in  a  state  so  as  to  do  injury  to  those 
below  him.  The  argument  there  was  that  he  could,  provided  he 
was  doing  that  which  was  reasonable.  The  stress  of  the  conten- 
tion was  that  he  had  all  the  rights  of  a  riparian  proprietor. 

Neither  of  those  cases  decides  that  a  licensee  or  a  grantee  of  a 
riparian  proprietor  cannot  take  any  water  from  the  stream  ;  they 
decide  nothing  of  the  sort,  nor  do  they  warrant  any  such  infer- 
ence. Yet  unless  we  go  that  length  this  argument  in  support  of 
the  Plaintiffs'  case  cannot  be  sustained.  The  argument  cannot 
be  maintained  unless  we  say  that  a  riparian  proprietor  cannot 
allow  anybody  to  take  any  water  out  of  a  stream  whether  any- 
body is  injured  or  not.  It  seems  to  me  it  would  be  monstrous  to 
decide  anything  of  the  sort. 

Then  it  is  put  in  another  way,  in  an  extremely  ingenious  way, 
in  Mr.  Barber  s  argument,  to  the  effect  that  riparian  proprietors  in 
a  stream  are  a  class  of  persons  in  the  nature  of  a  close  borough, 
and  that  anyone  of  them  has  a  right  to  object  to  the  introduction 
into  that  class  of  persons  who  have  not  got  property  bordering  on 

(1)  3  H.  &  C.  300.  (2)  11  Q.  B.  D.  155. 
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the  stream.    Well,  where  is  the  authority  for  that  ?    It  is  an      C.  A. 
ingenious  suggestion,  but  no  authority  has  been  cited  in  support  1884 
of  it,  and  I  am  very  wary  of  extending  to  the  discussion  of  the  kensit 
rights  of  water  an  analogy  drawn  from  close  boroughs  or  any-  ^^^^^ 
thing  of  the  sort.    I  distrust  the  argument,  it  strikes  me  as  a  false  p^^^™^^ 
analogy  altogether. 

It  comes  back,  however,  to  this,  that  the  right  of  these  Plaintiffs 
has  not  been  infringed,  and  that  is  the  answer  to  the  whole  case. 
That  is  the  view  which  was  taken  by  the  Judge  in  the  Court 
below,  and  that  is  the  view  which  we  take. 

Solicitors  for  Plaintiffs:  E,  Doyle  &  Sons,  iox  Jones  &  Son, 
Colchester, 

Solicitors  for  Defendants :  Fhilhrich  &  Free, 

M.  W. 


LAWSON  V,  VACUUM  BKAKE  COMPANY.  .  c.  A. 

1884 


[1882    L.  2845.] 

Practice — Examination  of  Witnesses  Abroad — Rules  of  Supreme  Court,  1883, 
Order  xxxvii.,  r.  5. 

Where  it  is  sought  to  have  a  material  witness  examined  abroad,  and  the 
nature  of  the  case  is  such  that  it  is  important  that  he  should  be  examined 
here,  the  party  asking  to  have  him  examined  abroad  must  shew  clearl}^ 
that  he  cannot  bring  him  to  this  country  to  be  examined  at  the  trial. 

The  Plaintiff  was  the  holder  of  three  "founders'  shares"  in 
Smith's  Vacuum  Brake  Company,  and  brought  this  action  again&t 
the  Vacuum  Brake  Company,  C.  G.  Hale,  and  Smith's  Vacuum  Brake 
Company,  to  set  aside  as  fraudulent  and  ultra  vires  certain 
arrangements  made  between  the  two  companies,  which  he  alleged 
to  be  prejudicial  to  his  rights  as  holder  of  the  above  shares.  D,  M. 
Yeomans  had  been  the  manager  of  both  companies  and  had  taken 
an  active  part  in  the  arrangements  complained  of.  It  appeared 
that  he  was  residing  in  America  and  had  become  friendly  to  the 
Plaintiff,  who  was  desirous  of  obtaining  his  evidence.  The  Plaintiff 
accordingly  took  out  a  summons,  asking  that  the  oral  examination 
in  chief,  cross-examination  and  re-examination  of  Yeomaiis,  might 
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be  taken  at  Chicago  before  a  special  examiner  to  be  appointed  for 
that  purpose,  or  that  a  commission  might  issue  to  take  the  evi- 
dence of  witnesses  for  the  Plaintiff  in  the  United  States. 

In  support  of  the  application  John  Battams,  a  clerk  of  the 
Plaintiff's  solicitors,  deposed  as  follows :  "  D.  M.  Yeomans  in  the 
pleadings  mentioned,  the  person  proposed  to  be  examined  as  a 
witness  on  behalf  of  the  Plaintiff  herein,  is  an  American  citizen, 
and  I  am  informed  and  believe  is  at  present  residing  in  Chicago, 
Illinois,  in  the  United  States  of  America.  The  said  D.  M.  Yeomans 
is  a  material  and  necessary  witness  for  the  Plaintiff  in  this  action, 
and  particularly  to  prove  the  facts  set  out  in  the  notice  to  admit 
facts  hereinafter  mentioned,  and  I  am  advised  and  believe  that 
such  facts  are  material  to  the  issues  to  be  tried  in  this  action." 

By  a  subsequent  affidavit  the  same  witness  deposed :  "  I  am 
informed  and  believe  that  D.  M.  Yeomans,  who  was,  I  believe,  the 
manager  of  the  Defendant  Smith's  Vacuum  Brake  Company, 
Limited,  as  in  the  amended  statement  of  claim  mentioned,  is 
employed  in  the  Union  Switch  and  Signal  Company,  Grand  Pacific 
Building,  232,  Clarh  Street,  Chicago,  in  the  United  States  of 
America,  and  I  believe  that  the  said  B.  M.  Yeomans  cannot  come 
over  to  England  to  attend  and  give  evidence  on  the  trial  of  this 
action.  I  am  able  to  make  the  foregoing  statements  from  know- 
ledge derived  from  letters  written  by  the  Plaintiff  from  America 
to  my  said  principals." 

That  Yeomans  was  a  material  witness  was  not  seriously 
disputed. 

Yice-Chancellor  Bacon  refused  the  application  on  the  10th  of 
June,  1884.  The  Plaintiff  appealed,  and  his  appeal  was  heard  on 
the  2nd  of  July. 

One  of  the  Plaintiff's  solicitors  by  an  affidavit  in  support  of  the 
appeal  deposed  as  follows  :  "  The  said  D.  M.  Yeomans  was  for- 
merly the  manager  of  both  the  Defendant  companies,  and  was,  I 
believe,  co-promoter  with  the  Defendant  C.  G,  Hale  of  the  Defen- 
dant The  Vacuum  Brake  Company,  Limited,  and  is  capable  of 
giving  most  material  evidence  with  reference  to  the  matters  com- 
plained of  by  the  Plaintiff  in  this  action.  He  is  in  no  way  under 
the  control  or  influence  of  the  Plaintiff,  nor  has  he  any  interest 
in  this  action  or  the  result  thereof,  and  it  would  not  be  possible 
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by  any  means,  so  far  as  I  am  aware,  to  procure  his  attendance  in 
tills  country." 

Northmore  Laivrence,  for  the  Plaintifi": — 

The  evidence  of  the  witness  is  material,  reasonable  ground  is 
shewn  for  not  bringing  him  here,  and  no  special  reason  is  shewn 
why  he  should  be  examined  here.  His  examination  abroad 
therefore  ought  to  be  allowed  :  Armour  v.  Walker  (1).  In  Berdan 
V.  Greenwood  (2)  the  person  to  be  examined  was  the  plaintiff  him- 
self, and  the  Court  considered  that  he  was  keeping  out  of  the 
way  on  purpose.  In  Or  of  ton  v.  Crofton  (3)  examination  abroad 
was  refused  because  there  could  be  no  cross-examination.  Here 
it  is  shewn  that  the  witness  is  a  material  witness  and  that  we 
cannot  bring  him  over. 

Maclean,  contra : — 

The  prima  facie  right  of  a  party  is  to  have  the  witnesses  who 
are  to  give  evidence  against  him  examined  here.  Order  xxxvii. 
Tule  1,  and  the  onus  is  on  those  who  seek  to  have  them  examined 
abroad.  The  witness  is  a  person  who  was  active  in  the  transactions 
which  the  Plaintiff  impeaches  as  fraudulent,  and  it  is  important 
that  he  should  be  rigidly  cross-examined. 

[Cotton,  L.J. :  —  How  does  it  appear  that  the  Plaintiff  can 
get  Yeomans  to  come  over  ?] 

The  burden  lies  on  the  Plaintiff  to  shew  that  he  cannot,  and 
his  evidence  is  of  the  most  loose  and  unsatisfactory  description. 
It  does  not  even  appear  that  Yeomans  has  been  asked  whether  he 
will  come  over.  The  Court  cannot  say  that  it  is  necessary  for 
the  purposes  of  justice  to  have  him  examined  at  Chicago,  until  it 
is  shewn  that  otherwise  his  evidence  will  be  lost. 

Northmore  Laivrence,  in  reply  : — 

The  hona  fides  of  the  application  is  shewn  by  this,  that  the 
Plaintiff  does  not  ask  to  be  examined  abroad ;  he  only  wishes  to 
•examine  abroad  a  witness  whom  he  cannot  brino-  here. 
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(1)  25  Ch.  D.  673. 


(3)  20  Ch.  D.  700. 


(2)  20  Ch.  D.  76-1,  n. 
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1884^         This  is  an  appeal  from  an  order  of  Yice-Chancellor  Bacon 
Lawson     dismissing  with  costs  a  summons  taken  out  by  the  Plaintiff  for 
Vacuum     the  examination  of  a  witness  named  Yeomans  at  Chicago,  the 
cSpany.    application  being  that  he  should  be  examined  before  a  special 
examiner  to  be  named  in  the  order,  or  that  a  general  commission 
to  examine  witnesses  for  the  Plaintiff  in  the  United  States  should 
be  issued. 

The  action  is  rather  a  singular  one,  and  I  will  very  shortly 
refer  to  the  nature  of  the  claim  that  is  made  and  to  the  relative 
positions  of  the  parties.  The  Plaintiff  seems  to  have  been  in  a 
way,  which  is  described  in  his  statement  of  claim — the  allegations 
in  which  so  far  as  they  relate  to  the  Plaintiff's  title  I  shall  for 
the  present  purpose  treat  as  correct — an  associate  of  Yeomans  in 
introducing  a  patent  into  this  country,  and  a  company  called 
Smith's  Vacuum  JBraJce  Company  was  formed  here  to  work  it. 
The  capital  of  the  company  was  £61,010,  divided  into  3000 
preference  shares  of  £5  each  and  9000  ordinary  shares  of  £5 
each,  and  ten  founders'  shares  of  £1  each  to  be  issued  as  fully 
paid  up.  It  appears  that  none  of  the  9000  ordinary  shares  of  £5 
each  were  issued.  It  is  then  stated  that  by  the  memorandum  of 
association  of  the  company  it  was  provided  that  the  preference- 
shares  should  be  entitled  to  a  dividend  of  15  per  cent,  per  annum 
out  of  the  first  net  profits  of  the  company,  and  that  the  tea 
founders'  shares  should  each  entitle  the  holder  thereof  to  one- 
hundredth  part  of  the  net  profits  which  should  remain  after  pay- 
ment of  the  15  per  cent,  dividend  to  the  preference  shareholders. 
The  Plaintiff  acquired  an  interest  early  in  September,  1876,  in 
three  of  these  ten  founders'  shares,  but  the  actual  transfer  of  them 
into  his  name  was  postponed  until  the  month  of  August,  1882,. 
at  which  time,  therefore,  he  became  the  OAvner  of  those  three 
shares. 

The  charges  in  the  statement  of  claim  are,  that  after  the  Plain- 
tiff had  acquired  these  shares  a  plot  was  formed  between  Yeomans, 
and  certain  other  parties,  which  resulted  in  the  formation  of  a 
company  called  the  Vacuum  Brake  Company,  Limited,  and  that 
arrangements  were  made  by  which  the  Vacuum  BraJce  Company 
in  effect  swallowed  up  Smith's  Vacuum  BraJce  Company,  and  that 
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thereby  the  interests  of  the  holders  of  the  ten  founders'  shares  in  C.  A. 
the  old  company  were  materially  affected  ;  and  there  are  gross  1884 

charges  of  fraud  and  collusion  as  to  the  manner  in  which  these  Lawson 
matters  were  carried  out,  and  the  Plaintiff  asks  for  relief  on  that 


V. 

Vacuum 


footing:.    He  has,  therefore,  in  his  statement  of  claim  charged  Bkake 

^  COMPAIfY. 


Yeomans,  the  person  whom  it  is  now  asked  to  bring  forward  as  a 
witness,  with  being  an  accomplice  in  the  acts  which  are  the 
foundation  for  the  action.  It  appears  that  Yeomans  no  longer 
sides  with  the  Defendants,  with  whom  he  is  alleged  to  have  been 
associated  in  the  fraud,  but  is  willing  apparently  to  assist  the 
Plaintiff  in  his  action,  and  the  present  application  on  behalf  of 
the  Plaintiff  is  that  he  may  be  allowed  to  examine  Yeomans  at 
Chicago  as  regards  these  matters. 

Now,  assuming  the  facts  of  the  case  to  be  as  stated  in  the 
statement  of  claim,  I  think  that  Yeomans  is  a  material  witness. 
He  is  charged  with  being  an  accomplice,  and  is  a  person  who  is 
now  willing  to  tell  the  truth  as  against  his  accomplices,  and  he 
cannot  be  regarded  otherwise  than  as  an  important  witness. 

Then  the  question  is,  how  is  he  to  be  made  a  witness  ?  He  is 
residing  at  Chicago.  Order  xxxvii.,  rule  5,  says,  "  The  Court  or 
a  Judge  may,  in  any  cause  or  matter  where  it  shall  appear  neces- 
sary for  the  purposes  of  justice,  make  any  order  for  the  examination 
upon  oath  before  the  Court  or  judge,  or  any  officer  of  the  Court, 
or  any  other  person,  and  at  any  place,  of  any  witness  or  person." 
Therefore  there  is  no  doubt  that  the  Court  has  jurisdiction  to 
grant  the  application.  But  on  what  principles  is  that  jurisdic- 
tion to  be  exercised  ?  The  Court,  in  considering  an  application 
of  this  nature,  will  no  doubt  take  into  consideration  the  difference 
between  the  expense  of  the  witness  being  brought  over  to  this 
country  and  of  his  being  examined  abroad,  and  the  inconvenience, 
apart  from  the  expense,  which  may  be  occasioned  by  compelling 
him  to  leave  his  occupation  in  a  foreign  country  and  come  over 
to  this  country  to  be  examined.  But  it  appears  to  me  that  if  an 
application  is  made  (whether  it  is  made  by  the  Plaintiff  or  by  the 
Defendants),  for  the  examination  of  a  witness  abroad,  instead  of 
his  attending  in  this  country  to  give  evidence  at  the  trial,  it  is 
the  duty  of  the  party  making  that  application,  when  making  it, 
to  bring  before  the  Court  such  circumstances  as  will  satisfy  the 
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C.  A.      Court  that  it  is  for  the  interest  of  justice  that  the  witness  should 
1884      be  examined  abroad.    Now  the  only  evidence  that  was  before  the 
Lawson    Vice-Chancellor  which  tended  in  that  direction  is  contained  in 
the  affidavit  of  John  Battams,  who  is  clerk  to  the  solicitors  of  the 


V. 
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Beake     Plaintiff.  FHis  Lordship  read  the  second  affidavit  of  ^a#aws.l 

Company.  ^  ^  .  ^ 

  Anything  more  vague  than  this  testimony  one  can  hardly 

Baggaiiay,  L.J.  -^^g-^^^       -g  ^^^y      information  and  belief,  though  it  is  true 

that  he  adds,  "  I  am  able  to  make  the  foregoing  statements  fiom 
knowledge  derived  from  letters  written  by  the  Plaintiff  from 
America  to  my  said  principals."    That  is  all  the  information  we 
have  got  as  to  the  grounds  on  which  it  is  contended  that  thi* 
gentleman  should  not  be  examined  in  England.    We  have  no 
affidavit  from  himself,  and  no  evidence  from  the  Plaintiff  himselfj,. 
but  it  is  put  upon  this  clerk's  information  and  belief,  followed  up 
by  Mr.  Harper's  affidavit.     All  we  have  to  rely  upon  is  the 
affid-avit  of  the  clerk  of  the  solicitors  in  England  as  to  the  infor- 
mation received  and  derived  from  letters.    In  my  opinion  such 
evidence  is  insufficient.    But  there  is  a  further  point  to  be  con-> 
sidered.    We  cannot  shut  our  eyes  to  the  peculiar  position  of 
this  witness  in  relation  to  the  parties  to  the  action.  According 
to  the  statement  of  claim,  he  originally  took  an  active  part  in  the 
transaction  impeached  as  fraudulent,  and  he  has  now  become  a^ 
partisan  of  the  party,  who  is  seeking  to  set  aside  that  transaction,, 
and  he  comes  forward  to  give  evidence  against  his  own  accomplice 
in  the  fraud.    Now  I  can  hardly  conceive  a  case  in  which  it  is 
more  essential  that  the  testimony  of  the  witness  should  be  given 
in  Court  at  the  trial,  where  he  would  be  subjected  to  cross-ex- 
amination.  As  has  been  observed  in  one  of  the  cases,  you  cannot,^ 
by  giving  instructions  to  persons  in  America  to  cross-examine  in 
America,  provide  for  making  the  cross-examination  as  effective 
as  if  it  took  place  here  in  the  presence  of  persons  fully  acquainted 
with  all  the  circumstances  of  the  case.    If  to  avoid  this  disad- 
vantage you  send  over  the  solicitors  and  counsel  of  the  parties 
to  America,  you  incur  an  enormous  expense.    Not  only  does  it 
appear  not  necessary  "  for  the  purposes  of  justice,"  that  this 
person  should  be  examined  in  Chicago,  but  it  would  appear  that 
the  purposes  of  justice  would  very  likely  be  defeated  by  his  being 
examined  elsewhere  than  in  England, 
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For  these  reasons  I  think  that  the  appeal  should  be  dismissed 
with  costs. 

Cotton,  L.J. : — 

I  think  we  ought  to  treat  this  application  as  an  application  to 
have  Yeomans  examined  abroad  by  a  special  examiner,  and  not  as 
an  application  for  a  commission.  Ought  that  application  to  be 
granted?  It  depends  on  the  rule  that  the  Court  or  a  judge 
may  order  examination  of  a  witness  before  an  examiner  where  it 
shall  appear  necessary  for  the  purposes  of  justice.  The  application 
of  that  rule  must  of  course  depend  on  the  circumstances  of  each 
individual  case.  There  is  a  great  difference  between  a  plaintiff 
and  a  mere  witness  as  to  being  examined  abroad.  If  a  plaintiff 
wishes  to  be  examined  as  a  witness  on  his  own  behalf,  unless 
there  are  very  strong  positive  reasons  for  his  not  coming  over 
here,  leave  will  not  be  given  to  examine  him  abroad,  but  he  must 
come  here.  This  is  not  the  case  of  a  plaintiff,  but  of  a  witness,, 
and  undoubtedly  a  most  material  witness — a  witness  who  is 
coming  to  give  evidence  on  the  part  of  the  Plaintiff  to  assist  the 
Plaintiff  in  upsetting  for  fraud  a  scheme  in  which  the  witness 
had  himself  been  one  of  the  principal  actors.  It  is  most  desirable 
that  such  a  witness  should  be  examined  in  open  Court.  If,  how- 
ever, it  could  be  shewn  that  he  could  not  be  induced  to  come  here^ 
or  that  the  Plaintiff  could  not  reasonably  be  expected  to  bring 
him  here,  I  think  it  would  be  right  to  give  leave  to  examine  him 
abroad,  and  it  would  be  for  the  Court  or  the  jury  at  the  trial  to 
determine  how  far  the  weight  of  his  evidence  was  affected  by 
their  not  having  seen  or  heard  him.  But  I  think  that  in  a  case 
of  this  sort,  where  it  is  important  that  the  witness  should  be 
examined  in  Court,  a  heavy  burden  lies  on  the  party  who  wishes 
to  examine  him  abroad,  to  shew  clearly  that  he  cannot  be  reason- 
ably expected  to  come  here.  On  that  point  the  Plaintiff  has 
failed.  In  my  opinion  there  is  not  sufficient  evidence  to  satisfy 
me  that  this  witness  cannot  be  brought  here,  or  will  not  come 
here.  It  is  true  we  are  told  he  is  in  the  service  of  some  company, 
but  we  do  not  know  Avhat  is  the  character  of  his  occupation,  or 
whether  he  would  not  be  able  at  comparatively  small  expense  to 
leave  for  a  time  his  position  there,  and  come  over  to  this  country. 
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In  my  opinion,  therefore,  it  is  not  shewn  to  be  necessary  for  the 
purposes  of  justice  that  the  examination  of  this  witness  should 
take  place  in  America,  and  the  appeal  must  be  dismissed. 

LiNDLEY,  L.J.  :— 

I  am  of  the  same  opinion,  and  for  the  same  reasons,  but  I  wish 
to  make  one  or  two  additional  remarks  with  reference  to  the 
language  in  Order  xxxvii.,  rule  4,  "where  it  shall  appear  neces- 
sary for  the  purposes  of  justice."  It  means,  I  suppose,  for  the 
purposes  of  justice  between  the  plaintiff  and  the  defendant.  In 
order  to  form  any  judgment  upon  the  justice  of  their  respective 
cases,  we  must  look  at  the  pleadings  to  see  the  nature  of  the  case. 
Now  having  looked  at  the  pleadings  I  am  not  prepared  to  say 
that  it  is  "  for  the  purposes  of  justice  "  that  all  the  expense  and 
delay  of  going  out  to  Chicago  should  be  incurred.  On  the  con- 
trary, I  think  the  purposes  of  justice  will  be  best  answered  by 
leaving  the  witness  to  come  over  here  if  he  likes,  and  stay  away 
if  he  likes.  In  other  words  the  Plaintiff's  case  is  apparently  of 
that  shadowy,  frivolous,  and  vexatious  character  that  I  think  it 
would  not  be  "  for  the  purposes  of  justice  "  that  we  should  make 
this  order. 

Solicitors  for  Plaintiff:  Harper  &  BattcocTc. 
Solicitors  for  Defendants :  LinMater  &  Co. 


H.  C.  J. 
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PEAESON  V.  PEAESON. 

[1884    P.  933.] 

Sale  qf  GoodiuiU — Vendor  setting  up  new  Business — Right  to  solicit  old  Customers, 

T.  P.,  as  trustee  of  a  will,  carried  on  a  business  which  had  been  carried 
on  by  the  testator  under  the  name  of  James  P.  By  an  agreement  made  to 
compromise  a  suit,  James  P.,  a  son  of  the  testator  and  a  beneficiary  under 
his  will,  agreed  to  sell  to  T.  P.  all  his  interest  in  the  business,  and  in  the 
property  on  which  it  was  carried  on.  And  it  was  provided  that  nothing  in 
the  agreement  should  prevent  James  P.  from  carrying  on  the  like  business 
where  he  should  think  fit,  and  under  the  name  of  James  P.  T.  P.  brought 
this  action  to  enforce  this  agreement,  and  to  restrain  James  P.  from 
soliciting  the  customers  of  the  old  firm.  An  injunction  was  accordingly 
granted  by  Kay,  J.,  on  the  authority  of  Lahouchere  v.  Dawson  (1)  and  the 
cases  in  which  it  had  been  followed  : — 

Held,  by  Baggallay  and  Cotton,  L.JJ.,  dissentiente  Lindley,  L. J.,  that 
Lahouchere  v.  Datuson  was  wrongly  decided,  and  ought  to  be  overruled,  and 
that  even  apart  from  the  proviso  in  the  agreement,  the  Plaintiff  was  not 
entitled  to  the  injunction  which  he  had  obtained. 

Held,  by  the  whole  Court,  that  the  proviso  in  the  agreement  authorized 
the  Defendant  to  carry  on  business  in  the  same  way  as  any  stranger  might 
lawfully  do,  and  took  the  case  out  of  the  authority  of  Lahouchere  v» 
Dawson,  supposing  that  case  to  have  been  well  decided. 

James  JABVIS  PE arson  died  on  the  1st  of  October,  1864, 
having,  by  will  dated  the  7th  of  September,  1864,  given  all  his 
real  and  personal  estate  to  the  Plaintiff  Theophilus  Pearson,  and 
John  Beed  (who  died  in  1870),  upon  trust  to  carry  on  the  testator's 
business,  and  he  directed  that  when  his  youngest  son  attained 
twenty-one  a  valuation  should  be  made  of  his  business,  with  the 
plant,  stock  in  trade,  and  premises  wherein  the  same  should  be 
carried  on,  and  that  his  daughter  should  receive  one-fourth  of  the 
amount  of  the  valuation,  and  that  the  remaining  three-fourths 
should  be  transferred  to  his  three  sons  (of  whom  the  Defendant 
James  Pearson  was  one)  and  the  Plaintiff  in  equal  shares,  with  a 
provision  that  if  upon  such  valuation  being  made  any  of  his 
sons  should  be  unwilling  to  continue  the  business  and  should 
wish  to  draw  out  his  share,  the  amount  thereof  should  be  paid  or 
"secured  to  him,  and  that  if  none  of  the  testator's  sons  should  be 
(1)  Law  liep.  13  Eq.  322. 
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C.  A.      desirous  of  continuing  the  said  business  the  trustees  should  sell 
1884      the  same  and  the  goodwill  thereof,  with  all  lands,  buildings,  and 
Peakson    premises  thereto  belonging. 

Pearson  testator  at  his  death  carried  on,  among  other  businesses, 

  the  business  of  a  potter  and  an  earthenware  manufacturer  under 

the  name  of  James  Pearson,  upon  property  of  which  he  was  the 
owner.  His  youngest  son  attained  twenty-one  on  the  23rd  of 
February,  1881.  The  businesses  were  carried  on  by  the  Plaintiff 
up  to  that  time. 

On  the  21st  of  June,  1881,  the  testator's  children  executed  a 
voluntary  conveyance  and  assignment  to  the  Plaintiff  of  the 
businesses  of  the  testator,  except  that  of  a  colliery  proprietor, 
and  of  the  properties  employed  in  them. 

On  the  23rd  of  April,  1883,  the  Defendant,  James  Pearson, 
commenced  an  action  against  Theophilus  Pearson,  to  have  the 
voluntary  assignment  set  aside,  and  the  trusts  of  the  will  carried 
into  execution.  On  the  10th  of  July,  1883,  Theophilus  Pearson 
executed  a  declaration  of  trust  in  favour  of  James  Pearson  of 
three-sixteenths  of  the  property  composed  in  the  voluntary  con- 
veyance, and  on  the  same  day  commenced  an  action  for  partition 
or  sale. 

After  the  above  action  had  been  set  down  for  trial,  negotia- 
tions for  a  compromise  took  place,  which  ended  in  an  agreement 
between  Theophilus  Pearson  and  James  Pearson,  dated  the  27th  of 
March,  1884,  of  which  the  following  were  the  material  clauses : — 

"1.  Theophilus  Pearson  shall  pay  to  James  Pearson  £2000  for 
the  purchase  of  his  estate  and  interest  in  the  property  and 
businesses  to  which  these  actions  relate,  £500  to  be  paid  on  the 
signing  hereof  and  £1500  on  completion. 

"  2.  James  Pearson  shall  execute  a  conveyance  or  assurance  of 
his  said  estate  and  interest  to  Theophilus  Pearson  and  shall  release 
all  claims  against  the  same,  and  the  said  Theophilus  Pearson  shall 
covenant  to  inde-mnify  James  Pearson  against  all  existing  liabi- 
lities in  connection  with  the  said  property  and  businesses.  In 
case  of  dispute  the  conveyance  or  assurance  to  be  settled  by  the 
Judge. 

"  3.  Nothing  in  this  agreement  shall  be  deemed  to  restrict  or 
prevent  the  said  James  Pearson  carrying  on  and  exercising  the 
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ibiisiness  of  a  potter  and  earthenware  manufacturer  or  any  other 
businesses  at  such  place  as  he  thinks  fit,  and  under  the  name  of 
James  Pearson. 

"4.  TheopMlus  Pearson  shall  forthwith  discontinue  carrying 
on  business  under  the  name  of  James  Pearson,  and  intimate  the 
same  by  circular  to  the  customers  within  a  week." 

On  the  27th  of  March,  1884,  an  order  by  consent  was  made  in 
both  the  causes  according  to  the  terms  of  the  above  agreement. 

TheopMIus  Pearson,  on  the  9th  of  April,  1884,  commenced  this 
action  against  James  Pearson  for  specific  performance  of  the 
;agreement,  and  for  an  injunction  to  restrain  James  Pearson  from 
issuing  a  certain  circular,  and  from  soliciting  the  customers  of 
the  late  firm  to  deal  with  the  Defendant.  The  Defendant,  by  his 
-statement  of  defence,  referred  to  letters  which  passed  during  the 
negotiations  for  the  compromise,  from  which  it  appeared  that 
the  Defendant  had  been  asked  to  enter  into  a  covenant  not  to 
carry  on  the  same  business  within  a  certain  distance,  or  a  cove- 
nant not  to  solicit  custom  from  any  existing  customers,  and  that 
the  Defendant  had  refused  to  give  any  such  covenant.  The 
Defendant  also  relied  on  the  letters  as  shewing  that  the  parties 
did  not  negotiate  for  a  sale  of  the  Defendant's  interest  in  the 
goodwill,  and  that  it  was  agreed  that  he  should  be  at  liberty  to 
solicit  the  old  customers ;  and  by  counterclaim  the  Defendant 
asked  that  if  the  Court  was  of  opinion  that  under  the  terms  of 
the  agreement  as  it  stood  the  Defendant  was  not  at  liberty  to 
solicit  the  customers  or  correspondents  of  the  testator's  business, 
then  the  agreement  might  be  rectified. 

On  the  1st  of  May,  1884,  Mr.  Justice  Kay  made  an  order  on 
motion  restraining  the  Defendant,  until  the  trial  or  further  order, 
from  issuing  the  circular,  "  and  from  privately,  by  letter,  or  per- 
sonally, or  by  a  traveller,  asking  any  person  who  prior  to  the 
27th  of  March,  1884,  was  a  customer  or  correspondent  of  the  late 
firm  whose  businesses  were  that  day  sold  to  the  Plaintiff,  to  deal 
with  the  Defendant  or  not  to  deal  with  the  Plaintiff." 

The  Defendant  did  not  appeal  from  the  injunction  as  to  the 
circular,  but  appealed  from  the  latter  part  of  the  order.  The 
appeal  was  heard  on  the  9th  and  lOtli  of  July,  1884. 

L2  1 
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Hastings,  Q.C.,  and  Baker ,  for  the  Appellant,  proposed  to  read 
the  correspondence  prior  to  the  27th  of  March,  1884. 

Bohinson,  Q.C.,  for  the  Plaintiff,  objected  that  the  correspon- 
dence could  not  be  read  to  construe  the  agreement. 

Hastings,  contra : — 

The  letters  are  admissible,  at  all  events  on  the  counterclaim  to 
rectify.  But  apart  from  that  they  are  admissible,  for  this  is  in 
the  nature  of  an  action  for  specific  performance ;  and  if  a  term 
has  been  omitted  by  mistake  that  is  a  good  defence.  When  the 
letters  are  read,  I  say  it  clearly  appears  to  be  a  term  of  the  agree- 
ment, that  I  should  be  at  liberty  to  solicit  the  old  customers  ;  and 
if  the  agreement  as  drawn  up  prevents  my  doing  so,  I  am  taken 
in.  Again,  there  is  nothing  in  the  agreement  which  in  terms 
prohibits  my  soliciting  the  old  customers.  It  is  said  that  if  I 
sell  my  business  I  must  not  do  so  ;  but,  admitting  that  to  be  so, 
it  is  a  mere  presumption  of  law  which  can  be  rebutted.  If  I 
contract  to  sell  and  make  a  good  title,  I  cannot  avail  myself  of 
the  purchaser's  knowing  that  there  was  a  flaw  in  the  title,  but  if 
I  merely  agree  to  sell  without  expressly  stipulating  to  make  a 
good  title,  it  may  be  shewn  that  the  purchaser  was  informed  of  a 
blot :  Cato  v.  Thompson  (1). 

Bohinson,  in  reply  : — 

The  letters  cannot  be  admitted  to  explain  the  agreement. 

[Cotton,  L.J. : — No ;  but  there  being  an  action  to  rectify,  must 
we  not  hear  everything  that  bears  on  the  question  whether  the 
agreement  as  drawn  up  expresses  the  real  contract  ?] 

The  Defendant  sold  his  goodwill,  and  the  legal  result  of  that 
is  that  he  cannot  solicit  the  old  customers. 

[Baggallay,  L.J. : — If  there  was  a  collateral  verbal  agreement 
that  he  should  be  at  liberty  to  do  so,  that  would  be  a  defence 
against  an  injunction.] 

There  was  a  dispute  between  the  parties  whether  the  Defendant 
should  be  at  liberty  to  solicit  the  customers,  and  the  negotiation 

(1)  9  Q.  B.  D.  616. 


C.  A. 

1884 
Pearson 

V. 

Pearson. 
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mded  in  this  agreement,  which  must  be  taken  as  expressing  the 
intention  of  the  parties. 

[LiNDLEY,  L.J. : — That  may  be  the  result  of  the  evidence ;  but 
must  we  not  hear  it  ?] 

It  is  proper  evidence  to  be  used  at  the  hearing,  but  not  now. 
The  injunction  should  be  continued  till  the  hearing  at  all  events, 
en  the  ground  of  irreparable  damage.  If  I  lose  my  customers 
there  will  be  no  possibility  of  getting  them  back. 

Eaggallay,  L.J. : — 

We  think  that  the  letters  are  admissible  in  evidence.  It  is 
consistent  with  the  final  agreement  that  there  should  have  been 
a  collateral  agreement  giving  the  Defendant  a  right  to  solicit  the 
old  customers,  and  if  there  was  such  an  agreement  the  injunction 
was  improperly  granted. 

Cotton  and  Lindley,  L.JJ.,  concurred. 

The  letters  were  then  put  in  and  read,  but  as  the  decision  of 
the  Court  did  not  turn  on  them  they  are  not  further  noticed. 

Hastings,  Q.C.,  and  Baker,  for  the  Appellant : — 

Apart  from  the  correspondence  this  injunction  cannot  be 
•sustained.  Laboucliere  v.  Dawson  (1),  which  is  relied  on  by  the 
Eespondent,  went  on  the  word  "  goodwill,"  which  does  not  occur 
in  the  present  agreement.  In  Ginesi  v.  Cooper  &  Go.  (2)  the  late 
Master  of  the  Eolls  extended  the  doctrine  of  Laboucliere  v.  JDaiv- 
son  further.  In  Leggott  v.  Barrett  (3)  his  Lordship  extended  the 
doctrine  in  the  same  way  as  in  Ginesi  v.  Cooper  &  Co.  Leggott  v. 
Barrett  came  before  the  Court  of  Appeal,  and  LahoucJiere  v.  Daiv- 
.son  was  doubted  by  two  of  the  Judges,  though  as  the  point  did  not 
€all  for  decision  it  was  not  decided,  the  defendant  having  appealed 
only  from  so  much  of  the  order  as  went  beyond  Lahouchere  v. 
Batvson,  and  that  part  of  the  order  was  discharged.  In  Walker 
v.  Mottram  (4)  the  late  Master  of  the  Eolls  extended  the  doctrine 
to  a  case  where  the  business  had  been  sold  by  the  assignees  of  a 

(1)  L<aw  Ecp.  13  Eq.  322.  (3)  15  Cli.  D.  30G. 

(2)  14  Oh.  D.  596.  (4)  19  Ch.  D.  355. 
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C.  A.      bankrupt.    His  decision  was  reversed  on  appeal,  and  Lahoiiehere 
1884      V.  Dawson  (1)  did  not  receive  unqualified  approval.    The  remark 
Pearson    is  there  made  that  it  went  beyond  the  former  cases. 

V. 

Pearson.       [Lindley,  L.J. : — There  can  be  no  doubt  that  it  did.] 

Labouchere  v.  Dawson  has  never  received  the  collective  sanction^ 
of  the  Court  of  Appeal,  and  has  been  doubted  by  several  Judges,, 
it  is,  therefore,  open  to  review,  and  we  submit  that  it  was 
wrongly  decided.  The  understanding  of  the  profession  has 
been  that  the  right  of  a  purchaser  of  a  goodwill  depended  almost 
entirely  on  the  restrictive  covenants  in  the  purchase  deed : 
Davidson  on  Conveyancing  (2),  and  this  view  is  justified  by  the 
cases  prior  to  Lahouchere  v.  Daivson,  CruttweU  v.  Lye  (3) ;  Cooh 
V.  Collingridge  (4)  ;  Kennedy  v.  Lee  (5)  all  tend  to  support  it.. 
In  Churton  v.  Douglas  (6),  Lord  Hatherley  adopts  the  definition 
of  goodwill  given  by  Lord  Eldon  in  CruttweU  v.  Lye,  and  says 
that  a  sale  of  it  gives  to  the  purchaser  only  the  benefit  arising 
from  possession  of  the  premises  and  the  stock  in  trade,  and  the 
right  of  representing  that  his  is  the  old  business.  The  Plaintiff 
here  took  the  same  view,  he  asked  for  a  covenant,  which  was 
refused.  This  shews  that  he  thought  such  a  covenant  necessary,, 
and  according  to  all  the  cases  before  Lahouchere  v.  Dawson  it 
was.  In  Kennedy  v.  Lee  words  quite  as  wide  as  those  used  here 
were  evidently  in  Lord  Eldon  s  opinion  insufficient  to  give  such 
a  right  as  is  now  claimed.  But  suppose  Lahouchere  v.  Dawson 
right,  we  say  that  it  does  not  govern  the  present  case.  Every 
decision  must  be  looked  at  with  regard  to  the  facts.  This  is 
not  like  the  case  of  a  shop ;  the  possession  of  the  beds  of  clay,, 
which  formed  part  of  the  assets  of  the  business,  is  all-important, 
and  the  same  principle  does  not  apply  as  in  a  case  where  the 
local  goodwill  is  less  important,  and  the  personal  connection  is 
of  great  importance.  Another  point  of  difference  is  that  here 
the  Defendant  was  not  a  person  who  had  any  share  in  carry- 
ing on  the  business.  Again,  clause  3  entitles  the  Defendant 
to  carry  on  business  in  the  same  way  as  if  he  had  not  sold  his 

(1)  Law  Eep.  13  Eq.  322.  (4)  Collyer  on  Partnership,  2nd  Ed. 

(2)  4th  Ed.  vol.  ii.  p.  651.  p.  215. 

(3)  17  Ves.  335.  (5)  3  Mer.  441. 

(6)  Joh.  174. 


YOL.  XXVII.]  CHANCEEY  DIVISION. 


151 


interest  in  the  old  business,  and  this  authorizes  him  to  do  what-  0.  A. 
ever  a  stranger  setting  up  business  might  do.  1884 


Bohinson,  Q.C.,  and  Mulligan,  for  the  Plaintiff : — 

For  the  vendor  of  a  business  to  solicit  the  customers  is  dero- 
gating from  his  own  grant.  Suppose  a  solicitor  sold  his  business, 
could  he  set  up  in  the  same  town  and  solicit  all  his  old  clients 
to  continue  with  him  ?  Such  a  proceeding  would  completely 
nullify  the  sale.  As  to  the  cases  before  LahoucJiere  v,  Dawson  (1), 
this  point  was  never  raised  in  them.  In  LahoucJiere  v.  Daiuson  the 
Lord  Justice  Baggallay  argued  that  it  was  impossible  to  draw  the 
line,  but  the  decision  draws  a  very  intelligible  line,  and  the  prin- 
ciple was  applied  by  Mr.  Justice  Fry  in  Mogford  v.  Courfenay  (2). 

[Cotton,  L.J. : — Mr.  Justice  Fry  appears  there  to  have  been  in 
error  in  supposing  that  LahoucJiere  v.  Dawson  had  been  approved 
by  the  Court  of  Appeal,  in  which  case  it  would  have  been  binding 
upon  him.] 

It  has  never  been  disapproved  of  by  the  Court  of  Appeal,  and 
in  Walker  v.  Mottram  (3)  a  majority  of  the  Judges  then  present 
expressed  their  approval  of  it.  It  was  a  righteous  judgment,  for 
it  would  be  fatal  to  the  sale  of  the  goodwill  of  a  business,  if  the 
vendor  could  solicit  the  old  customers.  It  has  stood  absolutely  un- 
impeached  for  eight  years,  and  without  being  in  any  sense  over- 
ruled for  twelve,  it  has  received  a  certain  amount  of  approval 
from  the  Court  of  Appeal,  it  has  been  repeatedly  followed  by 
Courts  of  first  instance,  and  parties  have  no  doubt  in  their 
arrangements  acted  on  the  faith  of  it.  It,  therefore,  ought  not 
now  to  be  disturbed  by  any  Court  but  the  House  of  Lords  :  PugJi 
V.  Golden  Valley  Bailway  Company  (4).  The  essence  of  clause  3 
of  the  agreement  was  that  James  Pearson  was  not  to  be  prevented 
from  carrying  on  business  in  the  name  of  James  Pearson,  which 
was  the  old  name  of  the  business  as  well  as  his  own  name ;  his 
advisers,  rightly  or  wrongly,  thinking  that  his  right  to  use  the  old 
name  of  the  business  might  be  taken  away  by  the  sale  unless 
expressly  saved,  and  the  clause  cannot  be  construed  as  autho- 
rizing the  vendor  to  do  acts  which  will  destroy  the  business. 

(1)  Law  Rep.  13  E(i.  32L>.  (8)  ID  Cli.  D. 

(2)  20  W.  U.  804.  (4)  15  Cli.  1).  lloO. 
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0.  A.      Baggallay,  L.J. : — 

In  this  case  the  Defendant  agreed  to  sell  to  the  Plaintiff  his 
Pearson  interest  in  a  business,  which  agreement  was  carried  into  effect  by 
Pearson,  an  order  of  the  27th  of  March,  1884,  in  another  action.  In  the 
present  action  Mr,  Justice  Kay  has  granted  an  injunction  restrain- 
ing the  Defendant  from  issuing  a  certain  circular  "and  from 
privately  by  letter,  or  personally,  or  by  a  traveller,  asking  any 
person  who  prior  to  the  27th  of  March,  1884,  was  a  customer  or 
correspondent  of  the  late  firm,  whose  businesses  were  that  day 
sold  to  the  Plaintiff,  to  deal  with  the  Defendant,  or  not  to  deal 
with  the  Plaintiff."  The  Defendant  has  not  appealed  as  to  the 
circular,  but  has  appealed  from  the  latter  branch  of  the  injunc- 
tion. If  the  first  clause  of  the  agreement,  which  was  confirmed 
by  the  order  of  the  27th  of  March,  1884,  stood  alone,  I  should  be 
of  opinion  that  the  sale  included  the  Defendant's  interest  in  the 
goodwill,  and  I  will  first  deal  with  the  case  as  if  that  clause  stood 
alone. 

Treating  the  case  as  a  simple  sale  of  the  Defendant's  interest 
in  the  goodwill,  then  if  Lahoueliere  v.  Dawson  (1)  is  to  be  treated 
as  laying  down  the  law  correctly,  the  Plaintiff  is  entitled  to 
retain  his  injunction.  I  have  before  expressed  doubts  as  to  the 
decision  in  that  case,  and  the  argument  which  we  have  now  heard 
not  only  has  not  removed  those  doubts,  but  has  led  me  to  the 
conclusion  that  they  were  well  founded.  I  am  aware  that  the 
decision  in  that  case  has  been  followed  on  two  or  three  occasions, 
it  has  been  approved  by  one  Judge  and  disapproved  by  another ; 
but  it  has  never  been  either  approved  or  disapproved  by  the 
Court  of  Appeal  collectively.  In  that  case  an  agreement  in 
writing  was  entered  into  for  the  sale  of  a  brewery  at  KirJcstall, 
and  the. plant,  fixtures,  utensils,  and  machinery  in  and  about  the 
same,  and  the  goodwill  of  the  brewery  business  theretofore  carried 
on  upon  the  premises.  Lord  Bomilly  there  laid  down  that  the 
seller  of  a  business  with  its  goodwill  may,  in  the  absence  of  any 
express  agreement  to  the  contrary,  carry  on  the  same  business 
wherever  he  pleases,  and  solicit  customers  in  any  public  manner, 
but  that  he  must  not  apply  to  any  of  the  old  customers  privately 
by  letter,  personally,  or  by  traveller,  asking  them  to  continue 
(1)  Law  Eep.  13  Eq.  322. 
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their  custom  with  him  and  not  to  deal  with  the  vendees.  His  0.  A. 
Lordship  went  on  the  principle  that  persons  are  not  at  liberty  1884 
to  depreciate  the  thing  which  they  have  sold.  Before  that  deci-  peaeson 
sion  the  law  was  to  be  collected  from  the  cases  of  Churfon  v 
Douglas  (1),  and  the  earlier  cases  of  Cooh  v.  Gollingridge  (2) 
Cruttwell  V.  Lye  (3),  and  Johnson  v.  Helleley  (4).  The  effect  of 
Lord  Hatherley's  judgment  in  Churton  v.  Douglas  is  that  the 
vendor  may  carry  on  the  same  business  where  and  as  he  pleases 
and  deal  with  the  customers  of  the]]old  firm,  provided  only  that 
he  does  not  represent  himself  as  carrying  on  the  old  business  or 
as  being  the  successor  of  the  old  firm.  It  is  admitted  that 
Lahoucliere  v.  Dawson  (5)  went  beyond  anything  to  be  found  in 
the  earlier  cases.  There  are  three  decisions  on  the  subject  by  Sir 
G.  Jessel.  In  Ginesi  v.  Cooper  &  Co.  (6)  it  was  distinctly  laid 
down  by  that  learned  Judge  that  a  trader  who  had  sold  his  business 
and  the  goodwill  of  it  could  not  deal  with  the  old  customers  ; 
the  injunction,  however,  as  granted  did  not  go  that  length,  which 
may  be  the  reason  why  there  was  no  appeal.  In  Leggott  v.  Bar- 
rett (7)  Sir  G.  Jessel  granted  an  jnjunction  to  restrain  the  defen- 
dant from  applying  to  any  customer  of  the  firm  privately,  or  by 
letter,  personally,  or  by  a  traveller,  asking  such  customer  to 
continue  to  deal  with  the  defendant  or  not  to  deal  with  the 
plaintiff,  or  from  actually  dealing  with  such  customer  as  customer. 
There  was  no  appeal  from  the  first  part  of  the  injunction,  but  the 
defendant  appealed  from  the  second  part,  and  the  Lords  Justices 
James,  Brett,  and  Cotton  all  agreed  that  there  ought  not  to  beany 
injunction  against  dealing  with  the  customers  of  the  old  firm. 
As  the  defendant  submitted  to  the  first  part  of  the  injunction 
the  Court  of  Appeal  did  not  deal  with  it,  but  Lords  Justices  James 
and  Cotton  suggested  doubts  as  to  its  propriety.  In  Walker  v. 
Mottram  (8)  Sir  G.  Jessel  extended  the  doctrine  of  Lahoucliere 
V.  Dawson  to  a  case  where  the  goodwill  had  been  sold,  not 
by  the  trader  himself,  but  by  his  trustee  in  bankruptcy.  The 
Court  of  Appeal  held  that  the  doctrine  could  not  be  extended  to 

(1)  Job.  174.  (4)  2  D.  J.  &  S.  446. 

(2)  Collycr  on  Partiiersliip,  2nd  Ed.  (5)  Law  Pxep.  13  Eq.  322. 
p.  215.  (6)  14  Cb.  1).  590. 

(3)  17  Ves.  335.  (7)  15  Ch.  D.  306. 

(8)  10  Ch.  I).  355. 
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C.  A.  compulsory  sales,  and  that  the  bankrupt  could  not  be  restrained 
1884  from  soliciting  the  customers  of  the  old  business.  My  colleagues,, 
Peakson  Lords  J ustices  Lush  and  Lindley,  did  not  in  that  case  express  any 
Pej^sox  clissent  from  LaboueJiere  v.  Dawson  (1),  but  used  expressions  which 
may  be  read  as  tending  to  shew  that  they  approved  of  it.  I 
expressed  my  opinion  that  it  went  beyond  what  any  of  the  pre* 
vious  decisions  would  have  sanctioned,  and  I  reserved  my  judg- 
ment as  to  its  correctness  in  case  the  question  should  ever  come 
before  the  Court  of  Appeal.  Thus  the  matter  was  left  in  I88I5. 
the  Court  of  Appeal  never  having  in  any  case  given  collectively 
an  opinion  upon  Laboucliere  v.  Dawson,  The  case  which  I  then 
suggested  has  now  occurred,  the  point  calls  for  our  decision^, 
and  I  feel  bound  to  say  that,  in  my  opinion,  Labouchere  v.  Daw- 
son was  not  correctly  decided.  It  went  beyond  a  number  of 
decisions  of  a  higher  Court,  and  I  think  without  sufficient 
reason.  It  has  been  argued  that  as  it  has  stood  for  twelve  years- 
and  been  acted  upon,  it  ought  not  now  to  be  overruled,  but  should 
be  treated  by  this  Court  as  binding  and  open  to  be  reviewed 
only  by  the  House  of  Lords.  In  support  of  this  the  Respondent 
relied  much  on  Pugh  v.  Golden  Valley  Bailway  Company  (2)^. 
where  no  doubt  stress  was  laid  on  the  fact  that  a  decision  had 
been  standing  unimpeached  for  twelve  years,  and  it  was  said 
that  it  was  very  undesirable  to  disturb  a  rule  which  had  been 
so  long  acted  upon.  The  Court,  however,  did  not  proceed  solely 
or  even  mainly  on  that  ground ;  they  were  of  opinion  that  the 
decision  referred  to  was  right,  and  they  followed  it.  The  decision 
in  Labouchere  v.  Dawson  has  not  stood  wholly  unquestioned,, 
and  I  do  not  think  that  we  are  bound  to  follow  it  merely  because 
it  has  stood  for  twelve  years  without  being  authoritatively  over- 
ruled. Taking  the  case,  then,  on  the  first  clause  of  the  agree- 
ment alone,  I  am  of  opinion  that  the  Plaintiff  is  not  entitled 
to  the  second  branch  of  the  injunction. 

But  assuming  the  first  clause,  taken  per  se,  to  amount  to  a  sale  of 
the  goodwill,  are  not  its  consequences  modified  by  clause  3  ?  That 
clause,  which  expressly  gives  the  Defendant  a  right  to  carry  on  any 
business  wherever  he  pleases  under  the  name  of  James  Pearson^ 
appears  to  me  to  have  an  important  bearing  on  the  case,  and 
(1)  Law  Eep.  13  Eq.  322.  (2)  15  Ch.  D.  330.* 
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haying  regard  to  its  terms  I  think  that,  even  assuming  Labouchere  C.  A. 

V.  Dawson  (1)  to  be  right,  the  Defendant  has  done  nothing  which  1884 

would  entitle  the  Plaintiff  to  the  second  branch  of  the  injunction,  peakson 

I  rest  my  decision,  however,  upon  this — that  Lahouchere  v.  Dawson  -p^^^^^^^ 

was  wrongly  decided,  and  that  under  clause  1,  taken  alone,  the   

Plaintiff  is  not  entitled  to  the  injunction. 

Cotton,  L.J. : — 

Mr.  Justice  Ka^  granted  this  injunction,  considering  that  he 
was  bound  by  the  authorities.  The  case  of  the  Plaintiff  is 
founded  on  contract,  and  the  question  is  what  are  his  rights 
under  the  contract.  There  is  no  express  covenant  not  to  solicit 
the  customers  of  the  business,  but  it  is  said  that  such  a  covenant 
is  to  be  implied.  I  have  a  great  objection  to  straining  words  so 
as  to  make  them  imply  a  contract  as  to  a  point  upon  which  the 
parties  have  said  nothing,  particularly  when  it  is  a  point  which 
was  in  their  contemplation.  From  what  is  this  implied  covenant 
to  be  inferred  ?  It  is  said  that  there  was  a  sale  of  the  goodwill,  and 
according  to  the  proper  meaning  of  the  word  "  goodwill  "  I  think 
that  there  was.  The  Plaintiff  purchased  all  the  interest  of  the 
Defendant  in  certain  old  pottery  works.  Taking  goodwill  in  the 
sense  given  by  Lord  Eldon  in  Gruttwell  v.  Lye  (2),  "  the  proba- 
bility that  the  old  customers  will  resort  to  the  old  place,"  we  find 
that  here  the  purchaser  has  a  right  to  the  place  and  a  right  to  get 
in  the  old  bills  ;  so  the  purchaser  gets  the  goodwill  as  defined  by 
Lord  Eldon,  But  the  word  "  goodwill  "  is  not  used,  and  when  a 
contract  is  sought  to  be  implied  we  must  not  substitute  one  word 
for  another.  Such  a  right  as  is  here  contended  for  might  be 
inferred  from  a  contract  to  sell  the  "  goodwill,"  and  yet  not  be 
inferred  from  such  a  contract  as  we  have  here.  But  suppose  the 
word  did  occur,  what  is  the  effect  of  a  sale  of  "  goodwill  ?"  It 
does  not  per  se  prevent  the  vendor  from  carrying  on  the  same  class 
of  business.  But  in  Lahouchere  v.  Daivson  it  is  laid  down  that  it 
implies  a  contract  not  to  solicit  the  old  customers.  I  think  that 
decision  wrong.  In  Cruttivell  v.  Lj/e  (o)  the  point  did  not  directly 
arise,  for  the  sale  was  by  assignees  in  bankruptcy;  but  Lord 

(1)  Law  lie]).  13  Eq.  322.  (2)  17  Yes.  335,  34G. 

(;'>)  17  Ves.  335. 
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Eldon  says  (1),  "  The  goodwill  which  has  been  the  subject  of 
sale  is  nothing  more  than  the  probability  that  the  old  customers 
will  resort  to  the  old  place.  Fraud  would  form  a  different  con- 
sideration :  but,  if  that  effect  is  prevented  by  no  other  means  than 
those,  which  belong  to  the  fair  course  of  improving  a  trade,  in 
which  it  was  lawful  to  engage,  I  should  by  interposing  carry  the 
effect  of  injunction  to  a  much  greater  length  than  any  decision 
has  authorized,  or  imagination  ever  suggested."  It  is  involved 
in  this  that  if  goodwill  is  sold  and  fraud  is  used  to  prevent  the 
sale  from  having  full  effect,  the  Court  will  interfere ;  but  if 
customers  are  prevented  by  fair  means  from  coming  to  the  old 
place  it  will  not  interfere.  In  Kennedy  v.  Lee  (2)  expressions 
are  used  which  are  material  as  regards  a  contract  in  the  present 
form.  "  The  words  '  concern  '  and  '  inheritance '  are  used  inarti- 
ficially,  and  cannot  be  construed  as  having  any  reference  but  to 
the  actual  subjects  of  valuation.  And,  when  the  plaintiff  offers  to 
take  the  business  himself,  he  could  not  have  forgotten  that  the 
defendant's  own  estate  lay  contiguous  to  the  partnership  pro- 
perty, and  therefore  his  introducing  no  stipulation  with  reference 
to  the  fact  of  its  contiguity  is  a  clear  intimation  that,  when  he 
wrote  this  letter,  he  had  no  intention,  in  offering  to  take  the 
partnership  property,  to  purchase  with  it  the  goodwill,  in  the 
sense  of  restricting  the  defendant  from  carrying  on  trade  in  its 
vicinity.  In  that  sense  at  least,  therefore,  the  goodwill  of  the 
trade  was  not  the  subject  of  contract,  or  treaty  even,  between  the 
parties."  This,  it  is  true,  seems  rather  to  favour  the  view  that  a 
sale  of  "  goodwill "  might  imply  a  covenant  not  to  carry  on  the 
same  trade  in  the  neighbourhood.  In  Cook  v.  Collingridge  (3)  a 
partnership  business  was  sold  by  order  of  the  Court,  with  liberty 
for  any  of  the  partners  to  bid,  and  Lord  Eldon  made  an  elaborate 
order,  by  which,  after  declarations  that  there  was  no  obligation 
restraining  any  of  the  partners  from  carrying  on  the  same  busi- 
ness after  the  sale  of  the  business  of  the  late  partnership,  and  no 
obligation  to  restrain  them  from  uniting  in  a  new  partnership  in 
the  same  business  after  such  sale,  and  that  the  claim  to  have  any 
estimated  value  put  upon  any  subject  that  could  be  considered  as 


(1)  17  Ves.  346. 

(2)  3  Mer.  441,  452. 


(3)  Collyer  on  Partnersliip,^2nd  Ed. 
p.  215. 
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described  by  tbe  term  "  goodwill  "  could  not  be  supported  on  the      0.  A. 
same  grounds  or  principles  as  those  upon  which  a  compensation  1884 
or  value  was  in  that  establishment  received  from  a  partner  buy-  Pearson 
ing  the  share  of  the  partner  going  out  of  the  business  of  this  -pE^son 
establishment  and  retiring  from  trade  or  business  altogether,  it    ^ottoTL  i 

was  declared  "  That  in  this  case,  if  the  property  of  the  then  present   

establishment  were  sold,  and  the  then  present  partners,  or  any  of 
them,  with  any  other  persons,  engaged  in  a  new  establishment 
carrying  on  the  same  trade  or  business  (which  they  were  at  full 
liberty  to  do),  it  was  obvious,  that  if  by  goodwill  were  meant  the 
value  of  the  chance  that  the  customers  of  partners  retiring  alto- 
gether would  deal  with  those  who  purchased  from  such  retiring 
partners,  and  succeeded  to  their  establishment,  a  goodwill  of  that 
nature  could  not  be  valued  on  the  same  principles ;  as  the  persons 
retiring,  but  not  retiring  altogether  from  trade,  had  also  a 
chance  of  conveying  the  old  customers  with  their  new  establish- 
ment, which  must  most  materially  affect,  if  it  did  not  destroy,  the 
chance  that  the  persons  purchasing  the  old  establishment  would 
retain  many  of  the  customers  of  the  old  establishment."  A 
partner,  then,  in  Lord  Eldons  opinion,  might  "  convey  "  the  cus- 
tomers from  the  purchaser.  He  must  not  do  so  by  unfair  means, 
and  it  is  unfair  if  he  represents  that  he  is  carrying  on  the  old 
business ;  but  I  think  that  Lord  Eldon  was  against  the  notion 
that  the  vendor  of  the  goodwill  of  a  business  is,  in  the  absence  of 
express  contract,  to  be  restrained  from  carrying  on  a  similar  busi- 
ness in  the  way  in  which  he  might  lawfully  carry  it  on  if  there 
had  been  no  sale  of  goodwill.  Lord  Bomilly  rests  his  decision  in 
Labouchere  v.  Dawson  (1)  on  the  principle  that  a  man  cannot  dero- 
gate from  his  own  grant.  But  it  is  admitted  that  a  person  who 
has  sold  the  goodwill  of  his  business  may  set  up  a  similar  business 
next  door  and  say  that  he  is  the  person  who  carried  on  the  old 
business,  yet  such  proceedings  manifestly  tend  to  prevent  the  old 
customers  going  to  the  old  place,  I  cannot  see  where  to  draw 
the  line ;  if  he  may  by  his  acts  invite  the  old  customers  to  deal 
with  him,  and  not  with  the  purchaser,  why  may  he  not  apply  to 
,  them  and  ask  them  to  do  so  ?  I  think  it  would  be  wrong  to  put 
such  a  meaning  on  "  goodwill  "  as  would  give  a  right  to  such  an 
injunction  as  has  been  granted  in  the  present  case.    I  have 

(1)  Law  Eep.  13  Eq.  322. 
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C.  A.  thought  it  right  to  rest  my  judgment  on  the  ground  that 

1884  Lahouchere  v.  JDaivson  (1)  is  not  to  be  followed ;  but  the  present 

Pearson  case  is  less  favourable  to  the  Plaintiff  than  that  case,  for  not 

Pearson  have  we  no  contract  against  carrying  on  the  business,  but 

^  " — :  ^  clause  3  shews  it  to  have  been  in  the  minds  of  the  parties  that 

■Cotton,  L.J.  ^ 

  the  Defendant  should  carry  on  business,  and  I  think  that  this 

stipulation  entitles  him  to  get  customers  in  any  fair  way  of 
managing  his  trade. 

It  is  urged  that  Labouchere  v.  Dawson  has  so  long  been  treated 
as  settled  law  that  we  ought  not  to  disturb  it.  It  is  true  that  for 
eight  years  that  decision  does  not  appear  to  have  been  questioned 
by  any  J udge,  and  there  is  no  doubt  that  it  has  been  followed  by 
other  Judges  in  Courts  of  first  instance.  It  was,  however,  doubted 
in  LeggoU  v.  Barrett  (2)  by  the  Lord  Justice  James  and  myself, 
and  has  never  received  the  sanction  of  the  Court  of  Appeal.  I 
think  that  under  these  circumstances  we  ought  not  to  treat  it  as 
binding,  and  encourage  parties  to  shape  their  contracts  on  the 
authority  of  a  case  which  the  Souse  of  Lords  may  determine  to 
have  been  erroneously  decided. 

It  is  not  generally  desirable  to  decide  important  points  on 
interlocutory  applications,  but  as  we  come  to  the  conclusion  on  a 
question  of  law  that  the  Plaintiff  is  not  entitled  to  the  injunc- 
tion, it  is,  we  think,  right  for  us  to  decide  the  matter  now. 

LiNDLEY,  L.J. : — 

The  rights  of  the  parties  in  this  action  depend  on  the  agree- 
ment into  which  they  have  entered.  That  agreement  was  not  an 
ordinary  contract  of  sale,  but  an  agreement  to  settle  disputes 
between  the  parties.  If  we  look  at  the  position  of  the  parties  we 
find  that  the  Plaintiff,  TJieophilus  Pearson,  as  trustee,  had  carried 
on  this  business,  and  that  James  Pearson,  the  Defendant,  was  one 
of  the  cestuis  que  trust,  had  helped  in  the  business,  and  had  been 
employed  in  it  as  traveller.  By  the  agreement  James  Pearson 
gives  up  all  his  interest  in  the  business  for  £2000.  Pausing 
there,  although  the  goodwill  is  not  in  terms  mentioned  in  the 
agreement,  I  think  that  it  is  included,  for  a  man  who  sells  all  his 
interest  in  a  business  cannot  retain  any  interest  in  the  goodwill. 
Then  by  clause  3  it  is  provided  that  nothing  in  the  agreement 
(1)  Law  Eep.  13  Eq.  322.  (2)  15  Ch.  D.  306. 
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shali  be  deemed  to  restrict  or  prevent  James  Pearson  from  carry- 
ing on  the  business  of  a  potter  and  earthenware  manufacturer,  or 
;any  other  business,  at  such  place  as  he  thinks  fit,  and  under  the 
name  of  James  Pearson.  That  is  an  important  stipulation,  which 
obviously  was  introduced  for  the  benefit  of  James  Pearson,  By 
it  he  says,  in  substance,  "  Though  I  have  sold  to  you  all  my 
interest  in  this  business,  I  am  to  have  liberty  to  carry  on  business 
in  my  own  name  where  I  please."  That  means,  "  I  am  to  be  as 
free  to  carry  on  business  as  if  I  had  not  sold  to  you,  and  in  the 
same  way  as  if  I  had  not  sold  to  you."  I  think,  therefore,  that 
this  case  is  not  governed  by  Lahouchere  v.  Daivson  (1),  and  that 
the  Defendant,  assuming  Lahouchere  v.  Dawson  to  have  been 
rightly  decided,  may  yet  solicit  the  custom  of  anybody. 

As  to  Lahouchere  v.  Dawson  there  has  been  a  difference  of 
opinion.  For  my  own  part  I  am  of  opinion  that  it  was  rightly 
decided.  It  is  true  that,  as  was  pointed  out  in  Walker  v.  Mot- 
tram  (2),  it  went  beyond  the  preceding  cases,  but  did  it  go  beyond 
them  so  far  as  to  be  wrong?  It  went  on  the  principle  that  a 
person  who  has  sold  the  goodwill  of  his  business  shall  not  dero- 
gate from  his  own  grant  by  doing  what  he  can  to  destroy  the 
.goodwill  which  he  has  sold.  It  is  true  that  if  this  principle  were 
logically  carried  out,  it  would  prevent  the  vendor  from  carrying- 
on  the  same  sort  of  business  as  he  has  sold ;  and  if  the  Courts 
had  held  that  he  could  not,  I  do  not  think  that  the  decision  could 
have  been  complained  of.  It  startles  a  non-lawyer  to  be  told 
that  if  he  buys  a  business  and  its  goodwill,  the  seller  can  imme- 
diately enter  into  competition  with  him  next  door.  The  Courts, 
however,  have  held  that  this  can  be  done  ;  but  I  think  that  Lord 
Bomilhj  was  right  in  not  applying  this  doctrine  to  a  case  where 
the  vendor  directly  applies  to  his  old  customers  to  induce  them 
to  continue  dealing  with  him  instead  of  with  the  purchaser.  Sir 
George  Jessel  and  the  Lord  Justice  Lush  were  of  the  same 
opinion,  but  I  believe  there  are  other  Judges  besides  my  learned 
Brothers  who  think  the  decision  in  Lahouchere  v.  Dawson  wronir. 


a  A. 

1884 

Pearson 

V. 

Pearson. 

Lindley,  L.J. 


Solicitors  for  Plaintiff :  Smiles^  Binyon,  &  Ollard. 
Solicitors  for  Defendant :  Burn  cC*  Berridge. 

(1.)  Law  Eep.  13  Eq.  322.  (2)  19  Cli.  D.  355. 
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^-'v^        Lunatic — Divorce — Permanent  Alimony — Allowance  out  of  Lunatic^s  Estate — 
July  12,  14.         Assignment— 20  &  21  Vict.  c.  85,  s.  25  IBevised  Ed.  Statutes,  vol.  xiii.^ 
p.  254.] 

On  a  decree  for  judicial  separation  an  order  was  made  for  payment  of 
£60  a  year  to  the  wife  as  permanent  alimony.  The  husband  was  afterwards 
found  lunatic  by  inquisition,  and  by  an  order  in  Lunacy  and  Chancery  the 
dividends  of  a  sum  of  stock  to  which  he  was  entitled  in  a  Chancery  suit 
were  ordered  to  be  carried  to  his  account  in  the  lunacy  and  £60  a  year  to 
be  paid  out  of  them  to  his  wife  in  respect  of  her  alimony  till  further  order. 
The  wife  assigned  the  annuity  to  a  purchaser,  who  presented  a  petition 
in  Lunacy  and  in  the  suit  to  have  the  annuity  paid  to  her  : — 

Held,  that  the  petition  must  be  refused,  on  the  ground  that  whether  the 
annuity  was  considered  as  alimony  or  as  an  allowance  made  to  the  wife 
by  the  Court  in  Lunacy,  it  was  not  assignable. 

On  the  19th  of  July,  1861,  a  decree  was  made  by  the  Divorce 
Court  for  a  judicial  separation  between  Henry  F.  Bohinson  and 
Matilda  A.  Bohinson  his  wife. 

By  an  order  of  the  same  Court,  dated  the  19th  of  November, 
1861,  it  was  ordered  that  H.  F,  Bohinson  should  pay  to  the  said 
Matilda  A.  Bohinson  permanent  alimony  after  the  rate  of  £60  per 
annum,  to  be  payable  monthly. 

In  the  year  1865  Henry  F.  Bohinson  was  found  lunatic  by  in- 
quisitiouj  and  had  ever  since  remained  of  unsound  mind. 

By  an  order  made  by  the  Lord  Justices  in  the  matter  of  the 
lunacy,  and  in  a  suit  of  Peillon  v.  BrooJcing,  on  the  18th  of  May, 
1880,  it  was  ordered  that  the  interest  from  time  to  time  to  accrue 
due  on  £5210  3s.  lOd,  Metropolitan  Consolidated  Stock,  then 
standing  in  Court  in  that  suit  to  the  account  of  "  The  legacy  for 
the  benefit  of  Henry  F.  Bohinson,  his  wife,  and  children,"  should, 
after  making  certain  payments,  which  reduced  it  to  £4970  3s.  5d.y 
be  carried  over  to  the  credit  of  "  The  matter  of  Henry  F.  Bohinson, 
a  person  of  unsound  mind,"  and  that  out  of  such  interest,  when  so 
carried  over,  there  should  be  paid,  until  further  order,  to  Matilda 
Bohinson  on  her  sole  receipt  the  annual  sum  of  £60,  by  equal 
half  yearly  instalments  of  £30,  less  income  tax,  in  respect  of  her 
said  alimony,  on  the  days  therein  mentioned. 
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By  an  indenture  dated  the  30th  of  JSTovember,  1883,  Matilda  c.  A. 
Bolinson,  in  consideration  of  £200,  assigned  her  annuity  of  £60  1884 
payable  under  the  said  order  to  her  nephew,  Eugene  BoUnson.  ^Li^e 

By  an  indenture  dated  the  14th  of  December,  1883,  Eugene  Robinson. 
Bobinson  assigned  the  said  annuity  of  £60,  together  with  other 
property,  to  W.  Butley,  by  way  of  mortgage,  for  securing  the 
repayment  of  £750  and  interest. 

The  present  petition  was  presented  by  W.  Butley  and  Eugene 
Bobinson  in  the  matter  of  the  lunacy  and  in  the  suit  in  the 
Chancery  Division,  praying  that  in  lieu  of  the  directions  given 
in  the  order  of  the  18th  of  May,  1880,  it  might  be  ordered  that 
out  of  the  interest  to  be  from  time  to  time  carried  over  to  the 
credit  of  the  matter  in  Lunacy  the  annual  sum  of  £60  during  the 
joint  lives  of  Henry  F.  Bobinson  and  Matilda  Bobinson  might  be 
paid  to  W.  Butley  until  further  order. 

The  petition  was  adjourned  into  Court. 

Osivald,  for  the  Petitioners : — 

Mrs.  Bobinson  had  full  power  to  assign  her  alimony.  It  was 
made  payable  to  her  sole  receipt.  There  are  no  cases  which 
decide  that  alimony  is  not  the  separate  property  of  the  wife, 
or  that  she  cannot  alienate  it.  On  the  contrary,  Ex  farte 
Bremner  (1)  tends  to  shew  that  it  is,  as  it  was  there  held  that  it 
is  subject  to  a  lien  for  costs. 

The  allowance  also  comes  under  the  25th  section  of  the  Divorce 
Act,  1857  (20  &  21  Yict.  c.  85),  which  enacts  that  a  wife  after 
the  sentence  of  judicial  separation  shall  be  considered  a  feme 
sole  in  respect  of  all  property  which  she  shall  acquire  or  which 
shall  come  to  her. 

Malleson,  for  the  Committee : — 

The  consideration  for  the  assignment  was  insufficient,  and 
Mrs.  Bobinson  was  under  the  influence  of  her  nephew.  But  our 
main  objection  to  the  petition  is  that  alimony  is  not  assigmible 
by  anticipation.  It  is  only  an  allowance  which  may  be  varied 
fey  the  Divorce  Court  from  time  to  time,  or  entirely  withdrawn. 
There  may  be  no  cases  which  in  express  terms  decide  this,  but 

(1)  Law  Rep.  1  r.  &  M.  254. 
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there  are  several  cases  where  there  are  dicta  to  that  effect,  and 
which  shew  that  the  Judges  must  have  held  that  opinion: 
VandergucM  v.  Be  Blaquiere  (1)  ;  Stones  v.  Coolce  (2) ;  Ex  parte 
Linehan  (3)  ;  Hyde  v.  Price  (4) ;  Prescott  v.  Prescott  (5)  ;  BrigJifs 
Husband  and  Wife  (6).  Such  an  allowance  is  not,  therefore,  the 
property  of  the  wife  under  the  25th  section  of  the  Bivorce  Act, 
1857.  But  there  is  the  additional  circumstance  in  this  case  that 
the  husband  is  a  lunatic,  and  the  order  now  in  question  was 
made  in  the  lunacy.  It  is  an  order  for  an  allowance  for  the  main- 
tenance of  the  wife,  and  will  not  be  continued  for  the  benefit  of 
a  stranger.  It  is  entirely  in  the  discretion  of  the  Court,  and 
cannot  be  subject  to  assignment :  In  re  Weld  (7). 

Oswald,  in  reply. 

Baggallay,  L.J. : — 

The  circumstances  of  this  case  are  somewhat  singular.  Henry 
F.  Bolinson  was  found  to  be  of  unsound  mind  in  1865,  but  before 
that  time  a  suit  had  been  instituted  in  the  Divorce  Court,  and 
on  the  19th  of  July,  1861,  a  decree  for  judicial  separation 
was  pronounced.  In  November,  1861,  an  order  was  made  by  the 
same  Court  for  payment  of  an  annual  sum  of  £60  by  way  of 
permanent  alimony  to  Mrs.  Bobinson  from  the  date  of  the  order 
for  separation.  This  order  was  acted  upon  till  Mr.  Bobinson 
became  of  unsound  mind  ;  but  subsequently  an  order  was  made 
in  the  matter  of  the  lunacy  and  in  an  administration  suit  pending 
in  Chancery  that  the  dividends  on  a  sum  of  about  £4970  3s.  M, 
Metropolitan  Consolidated  Stock  should  be  carried  over  to  the 
lunatic's  account  in  the  lunacy,  and  that  an  annuity  of  £60  should 
be  paid  out  of  the  dividends  to  Mrs.  Bobinson  on  her  sole  receipt, 
till  further  order,  in  respect  of  her  alimony.  It  appears  that  on 
the  30th  of  November,  1883,  an  assignment  was  executed  by  Mrs. 
Bolinson,  by  which  she  purported  to  assign  her  annuity  of  £60  to 
the  Petitioner  Eugene  Bobinson  in  consideration  of  £200,  and  that 
he  afterwards  mortgaged  it  to  Butley,  with  other  property,  for 
£750,  and  the  present  petition  is  presented  by  Eugene  Bobinson 

(1)  8  Sim.  315;  5  My.  &  Cr.  229.  (4)  3  Ves.  437. 

(2)  8  Sim.  321,  n.  (5)  20  L.  T.  (N.S.)  331. 

(3)  IJ.  &  Lat.  29.  (6)  Vol.  ii.  p.  361. 
(7)  20  Ch.  D.  451. 


0.  A. 

1884 
In  re 

EOBIN£OX- 
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and  Butley  asking  for  payment  of  the  annuity  of  £60  to  Biitley  C.  A. 
instead  of  to  Mrs.  Bohinson.  1884 

This  petition  has  been  opposed  on  two  grounds,  first,  that  there      in  re 
was  insufficient  consideration  for  the  assignment ;  and  secondly,  l^oBmsoN. 
on  the  ground  of  the  inalienable  character  of  alimony.  Baggaiiay, 

I  prefer,  however,  to  deal  with  the  case  on  a  short  point,  with- 
out deciding  either  of  these  questions.  When  a  man  is  found 
to  be  of  unsound  mind,  the  Court  is  in  the  habit  of  making 
allowances  for  the  wife  and  children  and  other  near  relatives  of 
the  lunatic,  for  their  personal  benefit.  When  Mr.  Bohinson  was 
first  found  to  be  a  lunatic,  it  was  within  the  ordinary  jurisdiction 
and  practice  of  the  Court  to  consider  what  sum  would  be  proper 
to  allow  his  wife  out  of  his  income,  and  as  an  order  had  been 
made  for  paying  a  certain  sum  to  her  in  respect  of  her  alimony, 
the  Court  considered  that  was  a  proper  allowance  to  make  her. 
Perhaps  it  is  too  strong  a  word  to  use,  to  say  that  it  was  given 
out  of  charity,  but  it  was  an  allowance  made  out  of  the  lunatic's 
income  for  the  personal  maintenance  of  his  wife.  But  now  the 
reason  for  that  payment  no  longer  exists,  it  is  no.  longer  to  be 
applied  to  the  maintenance  of  his  wife,  but  is  to  be  applied  to 
other  purposes.  I  think,  therefore,  the  payment  ought  no  longer 
to  be  sanctioned. 

In  the  Ecclesiastical  Court  it  is  the  practice  to  vary  or  stop 
the  payment  of  alimony  according  to  the  position  or  conduct 
of  the  wife,  and  if  it  were  necessary  to  give  an  opinion  on  the 
question,  I  should  be  inclined  to  decide  that  alimony  was  not 
alienable.  But  I  do  not  think  it  is  necessary  to  decide  that 
question  in  the  present  case,  because,  having  regard  to  the 
practice  of  this  Court  in  Lunacy,  we  should  not  be  justified  in 
continuing  the  allowance  when  it  was  not  to  be  applied  to  the 
maintenance  of  the  wife,  but  to  be  paid  to  other  persons.  The 
petition  must,  therefore,  be  dismissed. 

Cotton,  L.J. : — 

This  is  a  petition  by  the  assignee  of  an  allowance  for  alimony 
made  by  an  order  in  Lunacy  to  liave  the  allowance  paid  to  him 
out  of  the  lunatic's  property.  To  my  mind  tliis  turns  on  the 
question  whether  alimony  is  alienable  or  not.    It  is  said  that 
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G.  A.  the  wife  became  entitled  to  deal  with  it  as  if  she  were  a  feme 
1884  sole,  under  the  25th  section  of  the  Divorce  Act,  1857,  as  being 
property  acquired  by  her  after  the  decree.  I  do  not  think  it  is 
EoBiNsoN.  within  the  section  referred  to.  But  I  do  not  decide  this  case  on 
Cotton,  L.J,  ij^at  ground,  because  the  very  nature  of  alimony  is  inconsistent 
with  its  being  capable  of  assignment.  We  are  familiar  with 
instances  of  allowances  which  are  not  alienable  in  the  case  of 
men,  such  as  the  half-pay  of  the  officers  in  the  Army  and  Navy, 
which  are  given  them  in  order  that  they  may  maintain  them- 
selves in  a  sufficient  position  in  life  to  enable  them  to  be  called 
out  for  future  service  if  required.  Although  alimony  is  not  the 
same  thing,  it  is  governed  by  the  same  principle.  Alimony  is 
an  allowance  which,  having  regard  to  the  means  of  the  husband 
and  wife,  the  Court  thinks  right  to  be  paid  for  her  maintenance 
from  time  to  time,  and  the  Court  may  alter  it  or  take  it  away 
whenever  it  pleases.  It  is  not  in  the  nature  of  property,  but 
only  money  paid  by  the  order  of  the  Court  from  time  to  time 
to  provide  for  the  maintenance  of  the  wife.  Therefore  it  was 
not  assignable  by  the  wife.  How  far  she  might  dispose  of  the 
arrears  or  of  her  savings  is  a  different  matter :  here  the  question 
is  whether  she  can  deprive  herself  of  the  benefit  of  it  by  antici- 
pation. Therefore  treating  it  as  merely  a  question  of  alimony,  I 
am  of  opinion  that  this  lady  had  no  power  to  assign  her  annuity. 

I  do  not  disagree  with  what  Lord  Justice  Baggallay  has  said  on 
the  question  of  allowances  made  by  the  Court  in  Lunacy  for  the 
maintenance  of  the  wife  and  children  of  the  lunatic  ;  but  I  think 
the  only  question  here  is  whether  the  order  in  Lunacy  put  the 
assignee  in  a  better  position ;  and  I  am  of  opinion  that  the  order 
in  Lunacy  was  only  a  mode  of  providing  for  carrying  out  the 
order  for  alimony,  and  that  it  did  not  put  the  assignee  in  any 
better  position  than  if  no  such  order  had  been  made.  As  the 
alimony  is  not  itself  alienable  by  anticipation,  I  do  not  think 
the  assignee  can  get  any  advantage  from  the  order  in  Lunacy, 
and  that  this  petition  must  fail. 

LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  The  question  whether  alimony  is 
assignable  has  never  been  distinctly  decided  ;  but  the  nature  of 
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alimony  has  been  often  discussed,  and  there  are  cases  which,  in      C.  A. 
my  opinion,  tend  to  shew  that  it  is  not  alienable.    For  instance,  1884 
the  Ecclesiastical  Courts  could  not  enforce  arrears  of  alimony 
beyond  one  year.    Then  also  in  Vandergucht  v.  Be  Blaquiere  (1)  Robinson. 
it  is  plain  that  both  the  Judges  thought  that  alimony  could  not  Lindiey,L.j. 
be  dealt  with  as  if  it  was  the  separate  property  of  the  wife.  To 
the  same  effect  is  Stones  v.  Coohe  (2) ;  and  Prescott  v.  Preseott  (3) 
shews  that  a  claim  to  alimony  is  not  provable  in  the  husband's 
bankruptcy.    All  these  cases  tend  to  shew  that  alimony  is  not 
assignable,  and  is  only  an  allowance  made  by  the  Ecclesiastical 
Court  and  revocable  by  the  same  Court. 

I  am  also  of  opinion  that  alimony  is  not  property  within  the 
meaning  of  the  25th  section  of  the  Divorce  Act,  which  makes  a 
wife  a  feme  sole  with  respect  to  property  which  she  may  acquire 
after  the  sentence  of  judicial  separation.  It  is  not  property  in 
its  proper  sense ;  it  is  like  an  allowance  made  by  a  husband  to 
his  wife  or  a  father  to  his  child. 

In  addition  to  this,  we  have  this  circumstance — that  this  is  a 
petition  asking  the  Court  sitting  in  Lunacy  to  change  the  order 
for  payment  of  an  allowance  to  a  wife,  and  to  make  it  payable 
to  her  assignee.  I  entirely  concur  with  Lord  Justice  Baggallay 
that  the  Court  is  under  no  obligation  to  do  any  such  thing.  The 
assignee  is  certainly  not  in  a  better  position  by  reason  of  the 
order  in  Lunacy  than  if  there  had  been  no  such  order.  I  agree 
that  the  petition  must  be  dismissed. 

Solicitors :  G.  J,  &  P.  Vanderpump  ;  Wadeson  &  Mallesoyi. 

(1)  8  Sim.  315  ;  5  My.  &  Cr.  229.  (2)  7  Sim.  22 ;  S.  C.  8  Sim.  321,  n. 

(3)  20  L.  T.  (N.S.)  331. 

M.  W. 
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In  re  MAECH. 
MANDEE  V.  HAEEIS. 


July  3,  15. 


[1883    M.  1931.] 


Will — Construction — Gift  to  Husband  and  Wife  and  Third  Person — Unify 
of  Person  of  Hushand  and  Wife — Separate  Use — Married  Women^s  Pro- 
perty Act,  1882  (45  &  46  Vict.  c.  75),  ss.  1,  5. 

A  testatrix,  by  her  will,  dated  in  1880,  gave  her  residuary  personal  estate 
"  to  C.  J.  M.,  and  J.  H.  and  E.  his  wife,"  to  and  for  their  own  use  and  benefit 
absolutely,  and  appointed  C.  J.  M.j  and  J.  H.  and  E.  H.  his  wife,  her 
executors. 

The  testatrix  died  in  1883,  after  the  commencement  of  the  Married 
Womeii's  Property  Act,  1882.    J.  H.  and  E.  H.  were  married  in  1864. 

Held  (reversing  the  decision  of  Chitty,  J.),  that  as  the  will  was  made 
before  the  Married  Women^s  Property  Act  came  into  operation,  it  must  be 
construed  in  accordance  with  the  law  at  that  time,  and  that  the  three 
residuary  legatees  were  entitled  to  the  personal  estate  as  joint  tenants, 
C.  J.  M.  taking  one  moiety,  and  J.  H.  and  E.  H.,  his  wife,  taking  the 
other  moiety  between  them,  J.  H.  in  his  own  right,  and  his  wife  for  her 
separate  use. 

How  the  Court  would  have  construed  the  gift  if  the  will  had  been  made 
after  the  Married  Women'' s  Property  Act,  1882,  came  into  operation,  quaere. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Chitty  (1). 

Fanny  Elizaheth  March,  widow,  by  a  holograph  will,  dated  the 
8th  of  December,  1880,  bequeathed  certain  specific  articles  and 
then  gave  all  the  residue  of  her  real  and  personal  property  in 
the  following  words : — "  Unto  my  residuary  legatee,  Charles 
James  Mander,  Esq.,  No.  9  New  Square,  Lincoln's  Inn,  London,  and 
James  Harris,  Esq.,  and  Eliza  Maria,  his  wife,  of  Knoivle  Green, 
Staines,  Middlesex,  to  and  for  their  own  use  and  benefit  absolutely." 
And  she  appointed  Charles  James  Mander,  Esq.,  and  James 
Harris,  Esq.,  and  Eliza  Maria  Harris,  his  wife,  executors  of  her 
said  will. 

The  testatrix  died  on  the  26th  of  April,  1883,  possessed  of 
personal  property  only,  and  no  real  estate. 

James  Harris  smd  Eliza  Maria  Harris  were  married  in  1864. 
This  action  was  brought  by  (7.  /.  Mander  against  Mr.  and  Mrs. 


(1)  24  Ch.  D.  222. 


VOL.  XXVII.] 


CHANCERY  DIVISION. 


167 


Mander 

V. 

Harris. 


Harris  to  obtain  a  declaration  that,  according  to  the  true  con-      C.  A. 
struction  of  the  will,  the  estate  of  the  testatrix  was  divisible  in  1884 
moieties,  and  that  the  Plaintiff  was  entitled  to  one  of  such 
moieties. 

The  Defendants  demurred  to  the  statement  of  claim  on  the 
ground  that,  having  regard  to  the  terms  of  the  will  and  to  the 
provisions  of  the  Married  Women  s  Property  Act,  1882,  which 
came  into  operation  on  the  1st  of  January,  1883,  the  estate  of 
the  testatrix  was  divisible  in  equal  thirds  and  not  in  moieties, 
and  that  the  Plaintiff  was  entitled  only  to  one  third. 

Mr.  Justice  Chittt/  decided  that  the  personal  estate  was  divisible 
in  thirds,  and  from  this  decision  the  Plaintiff  appealed. 

Bighj,  Q.C.,  and  B.  F.  Norton,  for  the  Appellant : — 

The  case  was  argued  in  the  Court  below  on  the  assumption 
that  the  will  was  to  be  construed  in  the  same  way  as  if  it  was 
made  after  the  Married  Women  s  Property  Act,  1882,  came,  into 
operation.  Even  on  that  assumption  we  submit  that  the  decision 
of  Mr.  Justice  Chitty  is  erroneous.  The  new  Act  does  not  alter 
the  status  of  a  married  woman ;  she  still  remains  in  law  one 
person  with  her  husband.  It  does  not  alter  her  power  of  acquir- 
ing property,  but  only  the  destination  of  the  property  after  she 
takes  it.  The  rule  by  which  a  married  woman  and  her  husband 
take  in  entirety  has  been  settled  since  the  time  of  Littleton  (1). 
It  is  a  rule  of  construction  not  of  law,  and  there  has  been  nothing 
to  change  it.  The  use  of  the  word  "  and  "  between  the  gift  to 
Mander  and  the  gift  to  Harris  and  his  wife,  is  a  strong  indication 
of  the  intention  of  the  testatrix  to  divide  the  gift  into  two 
moieties :  Bricher  v.  Whatley  (2)  ;  In  re  Wylde  (3) ;  Bias  v.  Be 
Liver  a  (4) ;  Attorney-General  v.  Bacchus  (5).  But  in  the  present 
case  the  will  was  in  fact  made  before  the  Act  came  into  operation, 
v/hich  was  on  the  1st  of  January,  1883.  Therefore  the  words  of 
the  will  ought  to  be  construed  as  the  law  stood  before  the  Act 
passed,  and  must  be  governed  by  the  old  authorities:  Joiies  v. 
Oyle  (G). 

(1)  Co.  Litt.  187  a.  (4)  5  App.  Cas.  123. 

(2)  1  Vera.  233.  (5)  9  Trice,  30;  S.  C.  11  Price,  547. 

(3)  2  1).  M.     G.  724.  ((1)  Law  Kcp.  8  Cli.  192. 
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Maenaghten,  Q.C.,  and  Bardswell,  for  the  Defendants : — 

It  was  not  a  mere  rule  of  construction  tliat  a  man  and  his  wife 
took  by  entirety ;  it  was  based  upon  the  law  as  it  formerly  stood 
that  a  married  woman  was  one  with  her  husband.  But  the  effect 
of  the  Married  Women's  Pro;perty  Act,  1882,  has  destroyed  the 
unity  so  far  as  property  is  concerned.  By  sect.  1,  sub-sect.  1,  it 
is  enacted  that  a  married  woman  can  take  separate  estate  without 
the  intervention  of  a  trustee,  and  by  sect.  5  that  property  acquired 
by  her  after  the  commencement  of  the  Act,  which  applies  to  this 
case,  shall  be  held  by  her  as  a  feme  sole.  Even  before  the  Act  the 
rule  of  construction  was  not  uniformly  acted  on,  as  in  Warrington 
V.  Warrington  (1),  which  was  very  similar  to  the  present  case. 
The  fact  that  the  will  was  made  before  the  Act  came  into  opera- 
tion makes  no  difference;  it  must  be  construed  according  to 
the  state  of  the  law  at  the  death  of  the  testatrix:  HaslucJc  v. 
Pedley  (2) 


Bighy,  in  reply. 


1884.  July  15.    Lindley,  L.J.  :— 

The  will  in  this  case  was  executed  in  1880,  and  came  into 
operation  in  April,  1883.  In  the  interval  the  Married  Women's 
Property  Act,  1882,  was  passed,  and  we  have  to  consider  the  effect, 
if  any,  of  that  Act  upon  this  will.  By  the  will  of  the  testatrix  she 
bequeathed  her  residuary  personal  estate  to  Mander,  and  Harris 
and  Eliza,  his  wife,  to  and  for  their  own  use  and  benefit  abso- 
lutely, and  she  appointed  them  executors  of  her  will.  If  this  will 
had  come  into  operation  before  the  1st  of  January,  1883,  the 
testatrix's  residuary  personal  estate  would  have  been  divisible 
into  moieties ;  Mander  would  have  taken  half,  and  Harris  and  his 
wife  would  have  taken  the  other  half  as  one  person.  This  we 
think  clear  upon  the  authorities,  and  it  was  in  fact  hardly  disputed. 
But  it  was  contended  that  the  Married  Women's  Property  Act  had 
the  effect  of  altering  the  law  in  this  respect  and  of  giving  to  each 
of  the  residuary  legatees  a  one-third  share.  This,  moreover,  was 
the  view  taken  by  the  learned  Judge  in  the  Court  below.  Mr. 

(1)  2  Hare,  51  (2)  Law  Eep.  19  Eq.  271. 
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Justice  Cliitty  examined  at  considerable  length  the  effect  which  the  C.  A. 
Married  Women  s  Property  Act  would  have  had  upon  this  will  if  it  i884 
had  been  made  after  that  Act  came  into  operation,  and  he  came  "^^.^ 
to  the  conclusion  that  if  the  will  had  been  so  made  the  residuary  Makch. 
legatees  would  haye  taken  in  thirds.  It  is  not  necessary  for  us  to  ^^^^^^^^ 
decide  this  point,  and  we  express  no  opinion  upon  it.  We  have  II^k. 
to  deal  with  a  will  made  before  the  statute  in  question  came  into  Lmdiey^L.j. 
operation,  and  we  confine  our  observations  to  wills  so  made. 
Now,  in  applying  the  Married  Women's  Property  Act  to  wills 
made  before  the  Act  was  passed,  care  must  be  taken  not  to  make 
it  operate  retrospectively  further  than  is  unavoidable.  There  is 
no  section  in  the  Act  (unless  it  be  sect.  5)  which  requires  us  to 
construe  a  will  made  before  the  Act  came  into  operation  other- 
wise than  as  such  will  would  have  been  construed  if  the  Act  had 
not  passed.  Sect.  5  of  the  Act  does  not  require  this  to  be  done. 
It  does  not  require  it  in  terms,  nor  does  it  by  necessary  impli- 
cation. Sect.  5  provides  for  women  married  before  the  com- 
mencement of  the  Act,  and  by  force  of  that  section  Mrs.  B.arris 
is  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner 
previously  mentioned  in  the  Act — i.e.,  by  deed  or  will — as  her 
separate  property  whatever  accrued  to  her  under  the  will  in 
question.  What,  then,  did  she  acquire  under  the  will?  That 
depends  upon  the  proper  construction  of  the  will,  and  for  pur- 
poses of  construction  those  rules  which  prevailed  when  the  will 
was  made  and  with  reference  to  which  wills  may  be  fairly  pre- 
sumed to  have  been  framed  must  be  observed.  The  reasoning  of 
the  Lord  Chancellor  in  Jones  v.  Ogle  (1)  upon  this  point  appears 
to  us  unanswerable,  and  we  do  not  regard  the  case  of  Hashich  v. 
Pedley  (2)  as  really  inconsistent  with  this  view.  In  that  very 
case  the  Master  of  the  Eolls  (Sir  G.  Jessel)  said,  "  The  xVct  does 
not  affect  the  meaning  of  the  will ;  it  only  alters  its  legal  opera- 
tion." The  construction  is  not  altered,  though  the  legal  effect 
may  be  different,  as  was  pointed  out  by  Lord  Justice  Fry  in 
Constable  v.  GonstaUe  (3).  In  this  case,  and  as  regards  the  share 
given  to  Mr.  Mander,  we  are  unable  to  distinguish  the  construc- 
tion of  the  will  from  its  legal  effect.    The  testatrix  by  her  will, 

(1)  Law  Ecp.  8  Ch.  105.  (2)  Law  Pxep.  19  Eq.  271,  274. 

(3)  11  Ch.  L.  G81. 
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C.  A.      construed  as  it  would  have  been  when  she  made  it,  gave  Mr, 
1884      Mander  a  half  of  her  residuary  estate.    We  can  find  nothing  in 
the  statute  to  alter  this  construction  or  to  diminish  the  share 
Makch.     giyen  to  him.    JS'either  does  it  enlarge  or  diminish  the  share 
^.        given  to  Mr.  and  Mrs.  Harris.    But  the  statute  has  a  very  im- 
portant  effect  on  her  interest  in  that  share.    The  moiety  given 
Lindiey.  L.J.  j^^j,  husbaud  is  in  effect  given  to  her  and  him  as  joint 

tenants  as  if  she  were  unmarried.  Practically,  therefore,  Mander 
will  take  one  half,  Mr.  Harris  will  take  a  quarter,  atid  Mrs.  Harris 
will  take  a  quarter  for  her  separate  use.  This  appears  to  us  to  be 
the  necessary  consequence  of  sect.  5,  but  we  cannot  construe  that 
section  as  having  any  other  operation  on  this  will.  In  this  re- 
spect we  think  the  decision  of  the  Court  below  erroneous.  The 
order  appealed  from  ought  therefore  to  be  discharged,  and  in  lieu 
of  it  the  order  should  be  that  the  Court,  being  of  opinion  that 
the  three  residuary  legatees  are  entitled  to  the  residuary  estate 
as  joint  tenants  and  that  Mander  is  entitled  to  half,  and  that  Mr. 
and  Mrs.  Harris  are  entitled  to  the  other  half,  he  in  his  own 
right  and  she  for  her  separate  use,  overrule  the  demurrer. 

Cotton,  L.J. : — 

I  am  of  the  same  opinion  as  regards  the  result,  and  I  should 
not  add  anything  except  that  I  wish  to  state  more  emphatically 
than  I  think  has  been  done  by  Lord  Justice  Lindiey,  that  the 
old  rule  that  a  gift  to  A.  and  to  B,  and  G.  his  wife,  was  a  gift  of 
one  moiety  to  A.  and  of  the  other  to  B.  and  C.  his  wife,  is  merely 
a  rule  of  construction.  That  it  is  only  a  rule  of  construction,  is 
shewn  by  the  fact  that  very  slight  expressions  of  intention  to  the 
contrary  have  led  the  Court  to  depart  from  the  rule.  I  admit 
that  although  it  is  a  rule  of  construction  it  was  no  doubt  laid 
down  having  regard  to  the  state  of  the  law  at  that  time.  I  add 
what  I  have  said  because  this  view  was  to  some  extent  lost  sight 
of  during  the  argument  and  in  the  judgment  of  Mr.  Justice 
Chitty.  And  it  will  no  doubt  be  very  important  when  the  case 
arises  to  remember  this  when  the  will  has  been  made  after  the 
passing  of  the  Married  Woraen's  Property  Act  In  my  opinion 
the  Act  was  not  intended  to  alter  any  rights  excepting  those  of 
the  husband  and  wife  infer  se.    What  the  effect  will  be*  when 
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words  similar  to  these  occur  in  a  will  made  after  the  Act  came 
into  operation,  I  do  not  say. 

Baggallay,  L.J. : — 

The  judgment  of  Lord  Justice  Lindley  entirely  expresses  my 
view,  but  I  do  not  at  all  dissent  from  the  views  expressed  by 
Lord  Justice  Cotton. 

Lindley,  L.J. : — 
Nor  do  1. 

Solicitors:  Burton,  Yeates  &  Co.,  agents  for  Borne  &  Engall, 
Staines ;  F.  Fitz  Payne. 

M.  TV. 


C.  A. 

1884 

In  re 
March. 

Mandek 

V. 

Harris. 
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,    In  re  DAMES  and  WOOD. 

Vendor  and  Purchaser — Conditions  of  Sale — Eight  to  rescind. 

Property  was  purchased  under  a  condition  that  "  if  the  purchaser  shall 
take  any  objection  or  make  any  requisition"  as  to  the  title  which  the 
vendor  "  is  unable  or  unwilling  to  remove  or  comply  with,"  the  vendor 
might  rescind  the  contract.  A  deposit  was  paid ;  and  requisitions  having 
been  sent  in,  with  several  of  which .  the  vendor,  for  reasons  stated,  "  de- 
clined to  comply,"  the  purchasers  insisted  on  their  requisitions,  and  the 
vendor,  after  an  interval,  served  the  purchasers  with  notice  to  rescind. 

The  purchasers,  in  reply,  denied  the  vendor's  right  to  rescind,  but  said 
they  would  withdraw  the  requisitions,  and  were  willing  to  complete  :— 

Held,  that  the  contract  was  rescinded,  and  that  the  purchasers  were  not 
entitled  to  have  a  conveyance  on  payment  of  the  balance  of  the  purchase- 
money. 

This  was  a  summons,  in  the  matter  of  a  contract  for  the  sale  of 
an  estate  made  between  Bichard  Barnes  and  Henry  Wood,  the 
latter  as  agent  for  Sir  Julian  Goldsmid  and  four  other  persons, 
under  the  Vendor  and  Purchaser  Act,  1874,  on  behalf  of  the  five 
last-mentioned  persons,  that  it  might  be  declared  that  they  were 
entitled  to  have  conveyed  to  them  by  the  vendor,  and  other 
necessary  parties,  the  hereditaments  comprised  in  the  above- 
mentioned  contract  for  sale,  on  payment  of  the  balance  of  the 
purchase-money,  the  five  last-mentioned  persons  (the  purchasers) 
having  withdrawn  all  objections  and  requisitions  on  the  title 
which  the  vendor  "  was  unwilling  to  remove  or  comply  with." 

The  contract,  dated  the  7th  of  August,  1883,  was  made  subject 
to  certain  printed  conditions  of  sale,  one  of  which  (the  11th),  was 
(in  part)  as  follows  : — • 

"  If  the  purchaser  shall  take  any  objection  or  make  any  requi- 
sition as  to  the  title,  evidence,  or  commencement  of  title,  con- 
veyance, or  otherwise,  which  the  vendor  is  unable  or  unwilling  to 
remove  or  comply  with,  the  vendor  may  by  notice  in  writing,  deli- 
vered to  the  purchaser  or  his  solicitor,  and  notwithstanding  any  in- 
termediate negotiation,  rescind  the  contract  for  sale,  and  the  vendor 
is,  within  one  week  after  such  notice  to  repay  the  purchaser  his 
deposit  money,  but  without  any  interest  thereon,  which  is  to  be 
accepted  by  him  in  satisfaction  of  all  claims  on  any*  account 


1884 
June  10,  13. 
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whatever,  and  the  purchaser  is  to  return  forthwith  all  abstracts     V.-C.  B. 
and  papers  in  his  possession  belonging  to  the  vendor."  1884 
The  property,  situate  at  No.  84,  Leman  Street,  WMteehapel,  ^J^g 
Middlesex,  and  occupying  an  area  of  about  2100  square  feet,  was,  ^^^^^^^ 

by  the  above  contract,  sold  by  Bichard  Dames  to  Henry  Wood,  as   

such  agent  as  aforesaid,  for  £2000,  and  a  deposit  of  £200  was 
paid. 

On  the  15th  of  August,  1883,  requisitions  on  title  were  sent 
in.  By  the  2nd  the  vendor  was  required  to  shew  that  a  sum 
of  £18,000,  being  a  legacy  under  the  will  of  a  testator  named 
G.  B.  Dames,  had  been  duly  set  apart,  and  that  all  the  testator's 
debts  had  been  paid.  The  4th  was  an  inquiry  whether  there  was 
anybody  who  could  claim  dower  as  the  wife  or  widow  of  Bichard 
Dames,  the  grantor  of  a  deed  of  the  6th  of  June,  1865.  The 
5th  inquired  for  evidence  as  to  whether  the  debts  of  George 
Dames  (who  died  in  1869)  had  been  paid.  The  8th  related  to 
the  construction  of  a  decree,  and  asked  which  Defendant  was 
referred  to  therein.  The  9th  was  a  requisition  for  four  additional 
abstracts  and  production  of  the  documents.  The  10th  was  a  requi- 
sition for  another  additional  abstract  of  title  to  a  house,  No.  18, 
Tenter  Street  East.  The  13th  was  a  requisition  for  proof  that 
the  right  to  use  thirteen  windows  was  granted  to  the  adjoining 
owners  by  the  owners  of  the  property  sold,  and  other  conse- 
quential evidence. 

On  the  8th  of  September,  1883,  the  vendor  sent  answers  to 
requisitions.  In  answer  to  the  2nd  he  said  he  disputed  the 
statement  on  which  the  inquiry  respecting  the  £18,000  was 
based.  Also  that  the  testator,  C.  B.  Dames,  died  in  1861,  and 
any  debts  owing  by  him  must  therefore  be  statute-barred ;  and 
he  declined  to  comply  with  the  requisition.  In  answer  to  the 
4th  requisition,  the  purchasers  were  referred  to  condition  7, 
which  was  that  it  should  be  assumed  that  every  former  o^^^ler  of 
any  part  of  the  property,  whose  widow  (if  any)  would  have  been 
entitled  to  dower,  and  was  not  mentioned  in  the  title,  did  not 
leave  a  widow.  In  answer  to  the  5th,  he  said  he  had  no 
evidence.  The  8th  was  answered  by  giving  the  name  of  the 
Defendant  required.  In  answer  to  the  9th  the  vendor  said, 
"  We  do  not  see  how  this  affects  the  title  to  the  property  sold. 
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V.-C.  B.     and  must  decline  to  comply  with  the  requisition."    In  answer  to 
1884      the  10th,  it  was  stated  that  the  property  referred  to  was  part  of 
the  same  building  as  that  sold,  and  the  title  the  same,  and  that 
''^ WooD^^  there  were  no  separate  deeds  relating  to  the  property.  The 

*   answer  to  the  13th  was,  "the  windows  having  been  already 

bricked  up  prior  to  sale,  further  compliance  with  this  requisition 
would  seem  to  be  unnecessary." 

On  the  10th  of  September  replies  to  answers  were  sent.  As  to 
the  2nd,  the  purchasers  said,  "  This  reply  is  unsatisfactory,  and 
the  purchaser  reserves  his  right  to  insist."  To  the  4th,  "  The 
vendor  must  state  whether  any  application  has  been  made,  or 
anything  paid  in  respect  of  dower.  If  the  answer  be  in  the 
negative,  the  purchaser  will  be  satisjSed."  To  the  5th,  "  Evidence 
must  be  furnished."  To  the  8th,  "  We  must  ask  the  vendor  to 
produce  this  decree  again."  To  the  9th,  "  These  statements  are 
brought  upon  the  title,  and  consequently  the  vendor  must  prove 
them."  To  the  10th,  "  This  answer  is  most  unsatisfactory,  and 
cannot  be  accepted.  A  title  must  be  shewn."  To  the  13th,  "  This 
is  not  sufficient.  The  bricking  up  of  the  windows  may  only 
be  for  temporary  purposes.  The  purchaser  must  insist  upon  the 
requisition." 

No  further  answers  to  these  replies  were  sent,  but  on  or  about 
the  20th  of  November  the  vendor  delivered  to  the  purchasers  a 
notice  that  "  being  unable  or  unwilling  to  remove  or  comply 
with  the  objections  and  requisitions  taken  and  made  by  you  as  to 

the  title  of  No.  84,  Leman  Street   I  do  in  the  exercise  of 

the  power  for  that  purpose  given  and  reserved  to  me  by  the 
11th  condition  of  sale,  hereby  rescind  the  said  contract  for  sale 
to  you,  and  that  I  am  ready  and  willing  and  hereby  offer  to  repay 
to  you  the  deposit  money  paid  in  respect  of  such  purchase." 

In  answer  to  this  notice  the  purchasers'  solicitors  wrote  to  the 
vendor's  solicitors  as  follows ;  "  We  deny  the  vendor's  right  to 
rescind  the  contract   It  is  his  duty  to  give  us  such  infor- 

mation in  his  possession  or  that  of  his  solicitors  or  agents  as  to 
the  matters  referred  to  in  our  requisitions  so  far  as  they  are 
subsequent  to  the  date  of  the  commencement  of  the  title,  and 
such  title  to  No.  18,  Tenter  Street,  whether  by  possession  or 
otherwise,  as  he  can  shew,  but  as  we  infer  from  your  notice  that 
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the  vendor  is  either  unable  or  unwilling  to  comply  with  the     V.-C.  B. 
objections  and  requisitions  as  to  the  title  which  remain  unsatis-  1884 
fied,  we  hereby  intimate  to  you  that  our  client  withdraws  all 
such  objections  and  requisitions,  and  that  he  is  willing  to  complete 
the  purchase." 

On  the  7th  of  December  a  draft  conveyance  was  sent ;  but  it 
was  not  returned. 

No  actual  tender  of  return  -of  deposit  had  been  at  any  time 
made  by  or  on  behalf  of  the  vendor ;  and  on  the  8th  of  July  this 
summons  was  taken  out. 

Solomon,  for  the  summons  : — 

The  notice  to  rescind  was  improper,  and  is  invalid.  The 
vendor  gives  no  explanation  of  the  character  of  his  objections.  He 
does  not  tell  us  which  of  the  requisitions  he  is  unable,  and  which 
he  is  unwilling,  to  remove  or  comply  with.  In  order  to  entitle 
a  vendor  to  avail  himself  of  such  a  condition  as  this,  there  •  must 
be  shewn  either  absolute  inability,  or  the  unwillingness  must  be 
shewn  to  be  reasonable  :  Boherts  v.  Wyatt  (1)  ;  Page  v.  Adam  (2) ; 
Greaves  v.  Wilson  (3)  ;  Tur^in  v.  Chambers  (4).  The  remarks  of 
Sir  G.  Turner,  L.J.,  in  Buddell  v.  Simjoson  (5),  apply  directly 
to  this  case.  His  Lordship  says :  "  Those  cases,"  referring  to  the 
cases  which  had  been  cited,  "  have  settled,  and  I  think,  very 
wisely  settled,  that  the  word  *  unwilling '  in  a  condition  of  sale 
of  this  description,  is  not  to  be  considered  as  giving  an  arbitrary 
power  to  the  vendor  to  annul  the  contract.  I  think  that  in  a 
case  where  the  vendor  annuls  the  contract  on  the  2:round  of 
unwillingness,  he  must  shew  some  reasonable  grou]id  for  un^  ill- 
ingness.  .  .  .  But  to  say  that  a  vendor,  upon  a  condition  of  that 
description,  could  annul  a  contract  hrevi  manu,  without  attempt- 
ing to  answer  any  of  the  requisitions  which  are  made  on  the  part 
of  the  purchaser,  would  be  opposed  both  to  principle  and  autho- 
rity ;  for  that  would,  in  truth,  be  giving  to  the  vendor  the  power 
of  saying  that  that  which  was  intended  as  a  sale,  and  was  a  sale, 
shall,  in  truth,  be  no  sale  at  all." 

(1)  2  Taunt.  268.  (3)  25  Bcav.  290. 

(2)  4  Beav.  269.  (4)  29  Beav.  104. 

(5)  Law  Rep.  2  Cli.  102,  107. 
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1884  r£^Q  rescission  was  an  absolute  rescission  under  a  condition 


^  In  re  which  formed  part  of  the  contract ;  and  nothing  that  the  pur- 
WooD.  chasers  have  done  or  could  do  afterwards  has  or  could  have  the 
~  effect  of  setting  it  up  again.  The  argument  on  the  other  side 
seems  to  imply  that  there  must  be  read  into  the  condition  a  right 
of  the  purchaser  to  have  a  loeus  ^oenitentim,  or  an  opportunity 
of  withdrawing  his  objections  after  rescission,  and  thereby  of 
annulling  the  rescission.    This  is  unsustainable. 

But  was  this  an  arbitrary  or  a  capricious  refusal  "  to  remove  or 
comply  with  "  the  requisitions  ? 

[Bacoist,  Y.C.,  stopped  the  argument  on  this  point,  and  observed 
that,  no  matter  how  unreasonable,  however  provocative,  the 
requisitions  may  have  been,  the  question  was  simply  one  of 
construction  of  the  condition.] 

Bolerts : — Then  the  right  of  the  vendor  to  rescind  is  clear. 

In  the  case  of  Duddell  v.  Simpson  (1),  already  cited,  which  is  an 
authority  in  the  vendor's  favour.  Lord  Justice  Turner  disposes  of 
the  contention  which  has  been  here  raised.  He  says  (2) :  "  Another 
ground  relied  upon  was,  that  the  notice  ought  to  have  given  time 
to  the  purchaser  to  determine  whether  he  would  or  would  not 
waive  the  objection  which  he  had  taken,  and  that  the  contract 
could  not  be  well  determined  by  a  notice  without  such  time 
being  allowed.  But  I  do  not  find  any  such  stipulation  in  the 
conditions  of  sale."  Nor  is  there  any  such  stipulation  in  these 
conditions. 

Then  Lord  Cairns'  remarks  are  equally  applicable  (3).  "  First," 
he  says,  "there  must  be  an  objection  to  the  title  ;  secondly,  there 
must  be  an  inability  or  unwillingness  on  the  part  of  the  vendor 
to  remove  that  objection ;  thirdly,  there  must  be  a  communica- 
tion to  the  purchaser  of  the  existence  of  this  inability  or  unwill- 
ingness ;  and  fourthly,  there  must  be  an  insisting  by  the  purchaser 
on  his  objection,  notwithstanding  this  communication."  All 
these  four  circumstances  exist  in  this  case. 


(1)  Law  Eep.  2  Ch.  102.  (2)  Law  Kep.  2  Ch.  107. 

(3)  Law  Kep.  2  Ch.  109. 


yoL.  XXVII.] 


CHANCEEY  DIVISION. 


177 


Solomon,  in  reply  : —  V.-C.  B. 

No  answer  has  been  given  to  the  argument  founded  on  Lord  1884 

Justice  Turner  s  ruling,  viz.,  that  where  the  vendor  annuls  on  the  in  re 

ground  of  unwillingness,  he  must  shew  some  reasonable  grounds  ^^yood^^^ 

for  unwillingness.    No  such  reasonable  grounds  have  been  shewn   

in  this  case. 

Moreover,  if  the  inability  or  the  unwillingness  really  or  reason- 
ably existed,  we  ought,  according  to  Lord  Cairns'  ruling,  before 
any  right  to  rescind  could  arise,  to  have  had  an  opportunity  of 
declaring  whether  we  adhered  to  our  objections  or  not. 

Eacon,  Y.C.  : — 

No  doubt  this  is  a  case  of  some  importance.  A  man  has  an 
estate  to  sell,  and  he  takes  care  to  stipulate  in  the  contract  that 
"  if  the  purchaser  shall  take  any  objection,  or  make  any  requisi- 
tion as  to  the  title,  evidence  or  commencement  of  title,  conveyance, 
or  otherwise,  which  the  vendor  is  unable  or  unwilling  to  remove 
or  comply  with,  the  vendor  may,  by  notice  in  writing,  rescind 
the  contract;"  and  then  the  vendor  is  to  repay  the  deposit 
money,  and  to  retain  the  papers  in  his  possession. 

Now  what  is  the  meaning  of  being  "  unable  or  unwilling  "  in 
the  contemplation  of  the  vendor  ?  He  knows  it  is  possible  that 
captious,  unreasonable,  and  minute  requisitions  may  be  tendered, 
and  he  protects  himself  on  two  grounds.  He  says,  "  I  may  be 
unable  or  I  may  be  unwilling."  He  may  wish  to  protect  himself 
against  being  compelled  to  take  the  trouble,  or  to  incur  the 
expense  of  removing  an  objection.  It  may  cost  him  a  great  deal 
of  money,  certainly  it  must  cost  him  trouble ;  and  he  says,  "  I 
will  neither  take  trouble,  nor  spend  money,  I  am  unwilling  to  do 
either — therefore  I  protect  myself  by  this  condition.  If  any  case 
of  that  sort  should  happen,  if  a  purchaser  gives  or  proposes  to 
give  me  any  trouble  I  do  not  like  to  take,  I  will  have  a  right  to 
say,  *  There  is  an  end  of  the  bargain  between  us.'"  The  un- 
willingness is  as  much  a  part  of  the  contract  as  the  inability. 
The  vendor  having  reserved  to  himself  the  right  of  saying  that  he 
is  unwilling,  nobody  has  a  right  to  inquire  why  he  is  unwilling. 
He  says  in  effect "  If  I  comply  with  your  request  I  shall  have  t(> 
^0  here  and  there  and  find  out  the  means  of  answering  your 
Vol.  XXVII.  N  1 
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V.-C.  B.    requisition,  and  I  am  unwilling  to  take  that  trouble ;  therefore  I 
1884      protect  myself  by  this  condition."    That  is  the  plain  sense  and 
^JJ^g      meaning  of  the  contract. 
"^^ooD         But  it  does  not  depend  upon  the  mere  construction  of  the  con- 

  tract,  because  the  subject  is  entirely  covered  by  the  decision  of 

JDuddell  V.  Simjpson  (1),  in  which  Lord  Justice  Turner's  view 
does  not  differ  from  that  of  Lord  Cairns,  though  words  may  be 
found  in  Lord  Justice  Turner's  judgment  which  may  be  thought 
to  sustain  the  argument  on  behalf  of  the  purchasers.  The  Lord ' 
Justice  goes  into  the  matter  very  minutely  and  gives  the  various 
heads  upon  which  a  vendor  may  justly  avail  himself  of  such  con- 
ditions as  there  existed,  and  it  is  put  thus.  Lord  Cairns  says  (2), 
there  are  four  matters  which  must  concur  before  there  is  a  right 
to  give  a  notice  to  rescind ;  I  need  not  go  into  them ;  and  he 
brings  it  to  this — there  comes  a  time  at  which  the  purchaser 
insists  on  a  certain  requisition — at  that  time  the  vendor  is  un- 
willing to  comply  with  that  requisition^ — the  purchaser  still 
insists,  and  says,  "  I  will  have  that  requisition  complied  with." 
What  is  the  vendor  to  do  then  ?  Is  his  contract  to  be  a  nullity  ? 
Is  he  not  to  be  protected  in  the  way  he  has  protected  himself  ? 
He  says,  not  in  words,  but  in  substance,  "  Since  you  are  so 
persistent,  since  you  compel  me  or  say  you  will  compel  me  tO' 
answer  this  requisition- — the  alternative  being  that  the  bargain 
may  go  off  and  some  claim  for  damages  may  arise — since  you 
will  insist  on  this  requisition  which  I  tell  you  I  ought  not  to 
comply  with,  and  will  not  comply  with,  the  right  arises  in  my 
favour  to  put  an  end  to  the  contract." 

In  this  case  the  vendor  by  the  notice  of  the  20th  of  November,, 
did  put  an  end  to  the  contract ;  and  from  that  date  there  is  no 
contract  in  existence.  If  the  vendor  has  a  right  to  put  an  end  to 
the  contract,  and  has  put  an  end  to  it,  there  exists  a  contract  no 
longer.  I  am  not  going  into  the  captious  nature  of  the  requisi- 
tions, because  it  is  not  necessary  for  me  to  do  so.  If  it  were 
necessary,  I  might  have  a  good  deal  to  say  about  the  insisting  on 
the  evidence  of  the  payment  of  a  debt  of  the  testator  twenty 
years  before  the  question  arises,  and  about  the  windows,  and 
so  on ;  but  these  things  I  do  not  refer  to,  and  they  form  na 
(1)  Law  Eep.  2  Ch.  102,  107.  (2)  Law  Kep.  2  Ch.  109. 
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ingredient  in  my  judgment.  On  the  plain  terms  of  tlie  contract,  V.-C,  B 
contained  in  the  conditions  of  sale,  the  vendor  reserved  to  himself  1884 
a  right.  The  purchaser  has  put  him  in  a  position  in  which  he 
can  resort  to  that  right  rather  than  incur  the  expense  or  take  the 
trouble  of  complying  with  the  requisition.  The  vendor  has 
resorted  to  that  right,  and  in  my  opinion  he  was  justified  in  so 
doing,  and  the  summons  must  be  dismissed  with  costs. 

Solicitors  :  Emanuel  &  Simmonds  ;  Bi^ooh  &  Chapman, 

J.  B.  D. 


In  re  BKOWN'S  WILL.  V.-C.  B. 

1884 

Settled  Estate — Tenant  for  Life — 8ale  —  Mansion-house  —  Heirlooms — Settled  ^^-^ 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss,  3,  15,  Zl— Practice— Service.         ^une,  23,  27. 

A  testator  bequeatlied  to  his  trustees  certain  articles  as  heirlooms  to  be 
annexed  to  his  mansion-house  and  held  in  trust  for  the  person  for  the  time 
being  entitled  to  the  mansion-house  under  the  equitable  limitations  therein- 
after contained;  and  he  devised  his  mansion-house  and  estate,  compris- 
ing about  360  acres,  to  the  trustees  upon  trust  for  his  son  for  life,  with 
equitable  remainders  over  in  strict  settlement  for  the  benefit  of  the  son's 
issue :  and  the  testator  directed  that  his  mansion-house  and  certain  lands 
thereto  belonging,  comprising  about  thirty  acres,  and  described  on  a  plan 
indorsed  on  the  will,  should  be  kept  up  as  a  place  of  residence  for  the 
person  for  the  time  being  entitled  to  the  possession  thereof  under  his  will, 
and  that  the  heirlooms  should  at  all  times  be  kept  in  the  mansion-house. 
Powers  were  given  to  the  trustees  to  let,  sell,  or  exchange  any  part  of 
the  settled  estate  except  the  mansion-house  and  lands  described  on  the 
plan. 

The  testator's  son,  the  tenant  for  life,  being  desirous  of  selling  the  whole 
estate  under  the  powers  of  the  Settled  Land  Act,  1882,  applied  to  the  Court 
under  sect.  15  for  leave  to  sell  the  excepted  mansion-house  and  lands,  on 
the  ground  that,  owing  to  ill-health  and  permanent  residence  elsewhere,  he 
was  unable  to  reside  in  the  mansion-house,  and  also  that,  inasmuch  as  the 
estate  was  in  proximity  to  a  large  town,  the  bulk  of  the  estate  could  not  be 
sold  advantageously  without  the  mansion-house  and  adjoining  lands.  The 
summons  did  not  ask  for  the  sale  of  or  contain  any  reference  to  the  heir- 
looms : — 

Held,  that,  on  the  evidence,  the  case  was  a  proper  one  for  a  sale  of  the 
mansion-house  and  adjoining  lands,  but  that  leave  for  sale  would  not  bo 
granted  without  some  direction  as  to  the  disposal  of  the  heirlooms. 

The  sunnnons  was  then  amended,  witli  the  consent  of  the  trustees  by 
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V.-C.  B.  asking  for  leave  to  sell  the  heirlooms  also,  under  sect.  37  of  the  Settled 

1884  Land  Ad,  1882,  by  reference  to  an  inventory  verified  by  affidavit,  where- 

upon  an  order  was  made  for  the  sale  of  the  heirlooms  with  liberty  for  the 
In  fe  tenant  for  life  to  bid  at  such  sale. 

Brown's  Service  of  the  summons  on  the  children  of  the  tenant  for  life  was  dis- 

pensed  with,  their  interests  being  sufficiently  represented  by  the  trustees, 
who  had  been  served. 

Adjouened  summons. 

John  Bowen  Brown,  by  his  will,  dated  the  11th  of  Novemberj 
1871,  bequeathed  certain  pictures,  statuary,  and  other  articles  in 
his  mansion-house  called  Woodthorjpe  Hall,  in  the  parish  of 
Handsworth,  Yorkshire,  to  four  trustees  with  a  direction  that  the 
same  should  be  considered  as  annexed  to  his  said  mansion-house 
as  heirlooms,  and  be  held  in  trust  for  and  enjoyed  by  the  person 
or  persons  for  the  time  being  entitled  to  the  said  mansion-house 
under  the  equitable  limitations  thereinafter  contained,  and  that 
an  inventory  should  be  taken  of  such  heirlooms.  And  the 
testator  devised  his  said  mansion-house  and  the  outbuildings  and 
gardens  thereto  belonging,  and  all  other  his  real  estate,  to  the  use 
of  the  said  trustees  and  their  heirs  in  trust  for  his  son  Bichard 
Edward  Brown  (who  afterwards  assumed  the  surname  of  "  Brown- 
Greaves  ")  for  life,  without  impeachment  of  waste,  with  remainders 
over  in  trust  in  strict  settlement  for  the  benefit  of  the  wife  and 
issue  of  the  said  B,  E.  Brown-Greaves.  And  the  testator  directed 
that  his  said  mansion-house,  and  the  lodge,  outbuildings,  gardens 
and  certain  lands  thereto  belonging,  all  which  said  premises 
contained  30a.  Ok.  9p.,  or  thereabouts,  and  were  delineated 
and  coloured  respectively  blue,  brown,  and  pink  on  the  plan  in- 
dorsed on  the  will,  should  at  all  times  (except  during  the  minority 
of  any  male,  or  the  minority  and  discoverture  of  any  female  who 
should,  or  if  of  full  age  would,  be  entitled  to  the  possession 
thereof  under  his  will)  be  kept  up  as  a  place  of  residence  of  the 
person  for  the  time  being  entitled  to  the  possession  thereof  under 
his  will,  and  be  kept  by  such  person  in  good  and  sufficient  order 
and  repair,  and  adequately  insured  against  fire ;  and  that  the 
said  heirlooms  thereinbefore  bequeathed,  should  at  all  times 
(except  as  last  aforesaid)  be  kept  in  his  said  mansion-house. 
The  will  contained  powers  for  the  trustees  to  grant  Jeases  for 
twenty-one  years  of  any  of  the  devised  premises,  except  those 
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coloured  blue,  brown,  and  pink  ;  to  grant  mining  leases  for  sixty     V.-C.  B 
years  of  any  of  the  same  premises  (except  as  aforesaid)  ;  to  grant  1884 
way-leaves  or  other  easements  over  any  of  the  same  premises 
(except  as  aforesaid)  ;  to  sell  or  exchange  any  of  the  same  premises 
(except  as  aforesaid) ;  and  to  reserve  mines  and  minerals  on  the 
sale  of  any  of  the  premises  comprised  in  the  power  of  sale. 

The  testator  died  on  the  21st  of  August,  187 6,  whereupon  his 
son  B.  E.  Brown-Greaves  became  equitable  tenant  for  life  of 
Woodthorpe  Hall  and  the  remainder  of  the  settled  estates.  The 
Woodthorpe  Hall  estate,  including  the  "  excepted  "  lands,  com- 
prised about  360  acres. 

JSTew  trustees  of  the  will  were  appointed  by  the  tenant  for  life 
under  a  power  contained  in  the  will,  and  in  February,  1884,  an 
order  was  made  by  his  Lordship  appointing  them  trustees  for  the 
purposes  of  the  Settled  Land  Act,  1882. 

The  tenant  for  life,  being  desirous  of  selling  the  surface  of  the 
entire  Woodthorpe  Hall  estate  under  the  provisions  of  the  Settled 
Land  Act,  1882,  had  particulars  of  sale  of  the  property  in  lots 
prepared  for  that  purpose,  and  it  was  intended  that  the  mansion- 
house  and  "  excepted  "  lands,  being  the  premises  referred  to  in 
the  will  as  coloured  blue,  brown,  and  pink,  should  form  part  of 
Lot  1 ;  but  owing  to  the  objection  of  the  trustees  to  give  their 
consent  to  the  sale  of  that  portion  of  the  estate,  having  regard  to 
the  terms  of  the  will,  and  sect.  15  of  the  Act,  the  tenant  for  life 
took  out  this  summons  under  the  Act  (see  Eules  of  Court  under 
the  Act,  rule  2),  asking  that  he  might  be  authorized  to  sell  the 
mansion-house  and  excepted  lands,  with  a  reservation  of  the 
mines. 

In  his  affidavit  in  support  of  the  summons  the  tenant  for  life 
stated  that  since  the  death  of  his  father  he  had  never  permanently 
resided  at  Woodthorpe  Hall,  or  on  any  part  of  the  estate,  owing  to 
ill-health  and  to  his  having  taken  up  his  residence  in  the  soutli 
of  England ;  also  that  he  had  been  advised  that,  owing  to  the 
proximity  of  the  town  of  Sheffield,  Woodthorpe  Hall  and  the  ex- 
cepted lands  would  prove  a  very  desirable  residence  for  gentle- 
men having  commercial  interests  in  that  town,  and  that  thus  the 
testator's  estate  would  probably  be  largely  benefited  if  the  hall 
and  the  excepted  lands  were  now  realised  and  the  proceeds 
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V.-O.  B.  invested,  a  course  which  would  be  in  every  way  more  advan- 
1884  tageous  than  letting  the  hall  remain  unoccupied:  also  that  to 
^J^g      prohibit  the  present  sale  of  the  mansion  and  excepted  lands 

^Will'^    would  be  found  highly  detrimental  to  any  advantageous  reali- 

  zation  of  the  whole  estate,  of  which  the  hall  and  excepted 

lands  formed  the  natural  centre  and  kernel,  so  as  to  be  almost  an 
essential  feature  in  any  satisfactory  sale  of  the  property.  The 
land  surveyor  and  auctioneer  who  had  prepared  the  particulars  of 
sale  deposed  that  in  his  opinion  the  intended  sale  would  be 
materially  prejudiced  if  the  mansion-house  and  excepted  lands, 
which  were  intended  to  form  part  of  Lot  1,  were  withdrawn  from 
the  sale,  inasmuch  as  they  possessed  important  and  attractive 
residential  features  which  would  greatly  enhance  the  selling 
value  of  the  whole  estate ;  that  owing  to  the  proximity  of  the 
important  manufacturing  centre  of  Sheffield  he  anticipated  a  large 
attendance  at  the  sale  of  persons  engaged  in  commercial  enter- 
prise there  and  anxious  to  acquire  a  valuable  residence  with  lands 
of  corresponding  extent,  and  to  whom  the  prospect  of  acquiring 
Woodthorpe  Hall  for  residential  purposes  would  form  the  chief 
attraction ;  that  he  did  not  think  it  would  be  for  the  benefit  of 
the  testator's  estate  if  the  sale  were  restricted  to  the  outlying 
lands  forming  the  bulk  of  the  estate  and  excluding  Woodthor^e 
Hall  and  the  excepted  lands  ;  and  that  he  strongly  advised  a  sale 
of  the  whole  of  the  property  in  the  lots  and  according  to  the 
particulars  prepared.  There  was  also  further  evidence  to  the 
effect  that  the  mansion-house  was  a  desirable  residence  only  for 
a  person  engaged  in  mining  or  other  business  pursuits  in  the 
locality. 

The  tenant  for  life  had  several  children,  but  no  direction  was 
given  in  Chambers  to  serve  any  one  else  but  the  trustees  with 
the  summons. 

Hemming,  Q.C.,  and  Ingpen,  for  the  tenant  for  life  : — 

As  to  the  bulk  of  the  settled  estate,  there  is  no  doubt  that  the 
tenant  for  life  has  power  under  the  general  provisions  of  sect.  3  of 
the  Settled  Land  Act,  1882,  to  sell  it  without  any  consent ;  but 
sect.  15,  which  has  rendered  this  application  necessary,  enacts 
that,  "Notwithstanding  anything   in  this  Act,  the  principal 


VOL.  XXVII.] 


CHANCEEY  DIVISION. 


183 


mansion-liouse  on  any  settled  land,  and  the  demesnes  thereof,  and  V.-C.  B. 

other  lands  usually  occupied  therewith,  shall  not  be  sold  or  leased  1884 

by  the  tenant  for  life  without  the  consent  of  the  trustees  of  the  jn  re 

settlement,  or  an  order  of  the  Court."    The  matter,  then,  being  ^^^^'^ 

one  for  the  discretion  of  the  Court,  we  submit  that  the  evidence   

is  sufficient  to  justify  the  Court  in  making  an  order  authorizing  a 
sale  of  the  property  referred  to  in  the  summons. 

G.  Curtis  Price,  for  the  trustees  : — 

We  have  no  objection  to  the  order  being  made  if  your  Lord- 
ship is  of  opinion  that  a  sale  of  the  mansion-house  and  excepted 
lands  is  proper.  There  are,  however,  points  arising  upon  the  will 
and  also  upon  the  Act  to  which  the  attention  of  the  Court  should 
be  directed.  In  the  first  place,  it  is  doubtful  whether  the  Court 
should  authorize  a  sale  of  a  settled  estate  in  the  face  of  distinct 
and  positive  directions  by  the  settlor  that  it  shall  not  be  sold. 
Beading  the  various  clauses  of  this  will  it  is  impossible  not  to 
see  that  the  testator  was  dominated  by  the  desire  to  keep  the 
mansion-house  and  the  land  attached  to  it  intact  for  his  descen- 
dants, and  he  even  adopted  the  unusual  course  of  having  a 
plan  of  this  particular  portion  of  his  property  indorsed  upon  his 
will. 

Then,  with  regard  to  the  Act,  sect.  15  contains  no  indicia  to 
guide  the  discretion  of  the  trustees  or  of  the  Court  where  a  tenant 
for  life  desires  to  sell  the  mansion-house.  The  tenant  for  life  has 
power,  without  any  consent,  to  sell  everything  but  the  mansion- 
house  :  if  then  he  comes  and  says,  as  he  does  here,  "  I  shall  sell 
all  the  settled  estate  but  the  house,  and  as  it  will  not  fetch  a  good 
price  without  the  house,  you,  the  trustees,  or  the  Court,  must 
necessarily  consent  to  a  sale  of  the  house  also,"  sect.  15  is 
virtually  struck  out  of  the  Act,  for  in  such  a  case  the  trustees  or 
the  Court  are  precluded  from  exercising  an  untrammelled  discre- 
tion. It  seems  open  to  question,  therefore,  whether  it  was  the 
intention  of  the  legislature  that  the  tenant  for  life  should  be 
able  to  force  a  consent  from  the  trustees  or  the  Court  to  a  sale  of 
^  the  mansion-house  by  saying  that  he  could  not  sell  the  rest  of  the 
property  without  it. 

Possibly  the  plea  of  ill-health  may  be  a  sufficient  reason  for 
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V.-C.  B.    authorizing  a  sale  of  the  house,  even  if  the  other  reasons  alleged 
1884      are  insufficient. 

^J^g  Again,  the  word  "  demesnes  "  in  sect.  15  would  seem  to  include- 
the  garden  and  grounds  immediately  about  the  house,  whereas 
the  present  summons  comprises  land  of  about  thirty  acres  in 
extent.  This  might  furnish  a  suitable  site  for  another  residence, 
and  it  is  a  question  whether  it  would  not  be  advantageous  to 
defer  the  sale  of,  at  all  events,  a  considerable  portion  of  it  until 
there  should  be  an  increase  in  the  value  of  building  land  in  the 
neighbourhood  of  Sheffield. 

Then  a  question  arises  with  regard  to  the  heirlooms.  The 
testator  has  expressly  directed  that  the  heirlooms  shall  be  annexed 
to  and  at  all  times  kept  in  the  mansion-house,  but  there  is  no 
application  now  before  the  Court  for  a  sale  of  the  heirlooms  or  for 
any  directions  as  to  their  custody  ;  so  that  if  the  house  is  sold  the 
heirlooms  will  be  turned  out.  Under  sect.  37  (sub-sect.  1)  the 
tenant  for  life  can  sell  heirlooms,  but  (sub-sect.  3)  not  without  an 
order  of  the  Court. 

[Bacon,  V.C.  : — I  will  not  make  an  order  for  a  sale  of  the  house 
without  a  direction  as  to  what  shall  be  done  with  the  heirlooms, 
and  I  must  have  a  description  of  them.] 

Hemming f  Q.C. : — The  tenant  for  life  is  the  proper  custodian  of 
the  heirlooms,  but  we  are  willing  to  amend  the  summons  by 
asking  for  a  sale  of  them.    We  believe  there  is  an  inventory. 

Frice : — The  trustees  would  be  perfectly  willing  to  accede  to 
sucn  an  application,  subject  to  your  Lordship's  approval.  With 
regard  to  both  the  house  and  the  heirlooms,  the  trustees  are  only 
desirous  that  the  question  of  a  sale  should  be  fully  brought  to  the 
attention  of  the  Court.  Knowing,  as  they  do,  what  are  the  express 
wishes  of  the  testator,  they  have  hesitated  to  act  in  the  matter 
on  their  own  responsibility. 

Bacon,  V.C.  :— 

The  trustees  in  this  case  have,  under  the  will,  a  power  to  sell 
all  but  the  mansion-house  and  the  excepted  lands,  which  the 
testator  directs  shall  be  kept  up  as  a  place  of  residence.  The 
question  is  whether  it  is  desirable  that  this  property  should  now 
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be  sold  ?    The  reason  of  the  application  is  very  plain.     The     V.-C.  B. 
trustees  have  no  power  under  the  will  to  sell  this  property,  but  the  1884 
Settled  Land  Act,  1882,  comes  in  and  says  that  the  tenant  for  life 
shall  have  power  to  sell,  and  thus  overrides  the  will.    At  the  "^-^i^l'^ 

same  time,  the  Act,  by  requiring  the  consent  of  the  trustees  to  an   

exercise  of  the  power,  gives  them  a  discretion  as  to  whether  that 
power  shall  be  exercised  or  not,  but  the  trustees  are  at  liberty  to 
leave  the  question  to  the  decision  of  the  Court.  In  my  opinion, 
the  present  case  is  met  by  the  Act  of  Parliament,  and  is  provided 
for  by  express  enactment.  Of  course,  in  this  and  in  every  case  I 
should  listen  with  the  greatest  attention  to  what  the  trustees 
have  to  say ;  but  having  carefully  gone  through  the  affidavits  I 
find  from  them  that  the  estate  will  be  sold  better  if  the  house  is 
sold  with  it.  I  also  find  that  the  state  of  health  of  the  tenant  for 
life  prevents  him  from  enjoying  the  residence  which  the  testator 
has  provided  for  him. 

In  my  opinion,  upon  the  words  of  the  Act  of  Parliament,  the 
tenant  for  life  has,  beyond  all  doubt,  power  to  sell  the  house, 
provided  the  Court  considers  the  case  is  one  in  which  he  ought  to 
be  allowed  to  exercise  that  power. 

Now  reasons  are  stated  before  me  in  favour  of  a  sale  of  the 
house,  and  I  do  not  understand  that  the  trustees  present  any 
objection  to  it.  They  do  what  it  is  their  duty  to  do,  namely, 
take  care  that  the  matter  does  not  pass  without  their  being  heard, 
although  the  Court  is  at  liberty,  if  it  thinks  fit,  to  act  without 
their  being  heard :  however,  I  have  not  heard  the  slightest  objec- 
tion to  the  expediency  of  the  sale. 

The  only  difficulty  arises  from  the  circumstance  that  the 
testator,  in  creating  a  settlement  of  all  his  real  estate,  annexes  a 
qualification  that  a  particular  house  and  its  appurtenances  forming 
part  of  the  estate  shall  not  be  sold.  But  the  Act  of  Parliament 
says  that,  whatever  the  settlement,  the  tenant  for  life  shall ;  have 
the  right  to  sell  the  property  settled,  but  that  in  the  case  of  the 
mansion-house  he  must  first  obtain  either  the  consent  of  the 
trustees  or  the  sanction  of  the  Court.  So  far  as  the  discretion  of 
the  Court  is  concerned,  I  have  not  heard  a  single  suggestion  that 
the  proposed  mode  of  selling  is  not  the  most  beneficial  that  can 
be  resorted  to. 
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V.-O.  B.  With  respect  to  the  heirlooms,  I  must  have  the  summons 
1884  amended  by  including  them  in  the  application  for  a  sale.  I  have 
a  map  before  me  of  the  land,  but  I  must  have  a  description  or 

^WiLL catalogue  of  these  heirlooms  also.  If  there  is  an  inventory  in 
—  existence  let  that  be  made  the  subject  of  an  affidavit.  I  will 
now  make  an  order  giving  the  tenant  for  life  authority  to  sell  the 
mansion-house  and  lands  mentioned  in  the  summons,  but  the 
matter  is  to  be  mentioned  again  in  the  presence  of  counsel  for 
the  trustees  after  the  summons  has  been  amended  by  including 
the  heirlooms  by  reference  to  an  inventory. 

Hemming  : — I  presume  we  need  not  add  any  of  the  children 
of  the  tenant  for  life  as  Kespondents,  the  interests  of  the  issue 
being  sufficiently  represented  by  the  trustees. 

Bacon,  V.C.  : — No  ;  that  is  unnecessary. 

June  27.  The  summons  having  been  amended,  as  directed,  by 
asking  that  the  tenant  for  life  might  be  authorized  to  sell  the 
heirlooms  in  or  about  WoodtJiorpe  Hall,  again  came  before  his 
Lordship  on  an  affidavit  verifying  an  inventory  of  the  heirlooms. 

Hemming,  Q.C.,  and  Ingjpen,  for  the  summons  as  so  amended, 
asked  that  the  tenant  for  life  might  have  liberty  to  bid  at  the 
sale  of  the  heirlooms. 

G,  Curtis  Price,  for  the  trustees,  raising  no  objection  to  a  sale, 

His  LoEDSHiP  made  an  order  for  the  sale  of  the  heirlooms 
mentioned  in  the  affidavit  and  inventory,  with  liberty  for  the 
tenant  for  life  to  bid  at  such  sale.  The  costs  of  both  applications 
to  be  taxed  and  paid  by  the  trustees  out  of  the  proceeds  of  the 
sale  of  the  mansion-house,  &c.,  and  heirlooms  mentioned  in  the 
summons. 

Solicitors :  Arnold  &  Co. ;  Pilgrim  &  Phillips,  for  Smith,  Smith 
&  Elliott,  Sheffield. 

G.  I.  F.  C. 
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WEST  LONDON  COMMERCIAL  BANK  v,  RELIANCE  v.-o.B. 

PERMANENT  BUILDING  SOCIETY.  1884 

[1883    W.    3174.]  '^^^2/2. 

Mortgagor  and  Mortgagee — Sale  hy  Mortgagor  and  First  Mortgagee — Notice  of 
Second  Mortgage — Proceeds  of  Sale,  liow  to  he  ajpplied. 

A  mortgagor  of  a  leasehold  house,  with  the  concurrence  of  the  first 
mortgagees,  who  had  notice  of  a  second  equitable  mortgage,  sold  the  pro- 
perty. Upon  completion,  the  balance  of  the  purchase-money,  after  pay- 
ment of  the  first  mortgagees,  was  handed  to  the  mortgagor. 

In  an  action  by  the  second  mortgagees  against  the  mortgagor  (who  did 
not  appear)  and  the  first  mortgagees : — 

Held,  that  the  first  mortgagees  were  liable  to  the  Plaintiffs  to  the  extent 
of  the  balance  of  the  purchase-money. 

On  the  20t]i  of  July,  1865,  the  Defendant  Henry  Pike,  in  con- 
sideration of  £300  paid  to  him  out  of  the  funds  of  the  Defendants, 
the  Beliance  Permanent  Building  Society,  granted  and  demised  to 
the  society  a  piece  of  ground  and  messuage,  numbered  16,  Stanley 
Street,  in  the  parish  of  St.  Luke,  Chelsea,  for  all  the  residue  of  a 
term  of  eighty-one  years  from  the  25th  of  March,  1850,  created 
by  a  lease  dated  the  25th  of  March,  1851,  less  three  days,  by  way 
of  mortgage  for  securing  the  discharge  by  the  mortgagor  in  some 
manner  authorized  by  the  rules  of  the  society  of  the  sum  of 
£336  bs.,  being  the  aggregate  amount  of  the  said  cash  advance 
and  premium,  and  of  all  fines,  interest,  and  other  sums,  if  any, 
which  before  such  discharge  might  become  payable  by  him  to 
the  society.  The  mortgage  contained  powers,  if  three  monthly 
subscriptions  should  be  in  arrear  and  unpaid,  or  if  default  should 
be  made  by  the  mortgagor  in  observance  or  performance  of  some 
agreement,  rule,  or  by-law  incorporated  therewith,  or  if  the  mort- 
gagor should  be  bankrupt  or  insolvent,  or  make  some  general 
arrangement  with  his  creditors,  of  distress  and  entry,  a  power  to 
appoint  a  collector,  powers  to  demise  the  premises,  to  complete 
unfinished  buildings,  and  to  repair,  powers  to  insure  and  pay 
^  ground-rent,  rates,  and  taxes,  and  a  power  of  sale.  The  surplus 
^proceeds  of  sale,  if  any,  were  to  be  paid  "  to  the  said  mortgagor, 
ihis  executors,  administrators,  or  assigns." 
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V.-C.  B.       By  a  deed,  dated  the  11th  of  December,  1869,  indorsed  on  the 
1884      last,  and  made  between  the  Defendant  Fike  of  the  one  part 
West  London  then  trustees  of  the  Defendant  society  of  the  other  part,, 
^^^Bank^"^^  after  reciting  that  various  payments  had  been  made  by  Fihe,  and 
^  ^.        that  he  was  entitled  to  redeem  the  premises  for  £189  3s.  10(^., 
Peemanent  that  the  trustees  had  agreed  to  make  him  a  further  advance  of 
Society^    £100  16s.  2d.,  and  that  Pihe  had  agreed  to  pay  a  premium  of 
  £35  Is.  upon  such  advance,  it  was  witnessed  that  in  considera- 
tion of  the  premises  and  of  the  sum  of  £100  16s.  2d,  then  paid  to 
JPike  out  of  the  funds  of  the  society,  Fihe  thereby  covenanted  that 
the  within  described  premises  should  be  a  security  to  the  society 
for  payment  of  the  sum  of  £325  Is.  and  interest. 

By  another  indenture,  dated  the  21st  of  June,  1877,  and  made 
between  the  Defendant  Pihe  of  the  one  part  and  the  Defendants 
the  society  of  the  other  part,  after  reciting  the  two  former  inden- 
tures, and  that  the  society  had  on  the  19th  of  January,  1875, 
became  incorporated  under  the  Building  Societies  Act,  1874,  and 
that  Pihe,  having  made  several  payments  to  the  society,  was  then 
entitled  to  redeem  the  premises  for  £107  Os.  ^d.,  and  that  the  direc- 
tors had  agreed  to  make  him  a  further  advance  of  £147  19s.  9(^.,. 
it  was  witnessed  that  in  consideration  of  the  premises  and  of  the 
sum  of  £147  19s.  9c?.  paid  to  Pihe  out  of  the  funds  of  the  society, 
Pihe  covenanted  that  the  premises  should  remain  a  security  to 
the  society  for  the  repayment  of  £255  and  interest. 

On  the  19th  of  March,  1879,  the  secretary  of  the  Plaintiffs,  a- 
banking  company  at  34,  Shane  Square,  sent  to  the  secretary  of 
the  building  society  a  notice  of  a  charge  by  the  Defendant  Pihe 
in  favour  of  the  bank  of  the  above  premises,  now  called  16,  Oving- 
ton  Street,  Chelsea,  subject  to  the  mortgage  to  the  society,  and 
asking  for  return  of  duplicate  of  notice  with  acknowledgment  of 
receipt.  The  duplicate  notice  was  returned  to  the  secretary  of 
the  bank  ;  and  the  fact  of  receipt  of  notice  was  not  disputed. 

The  charge,  dated  the  19th  of  March,  1879,  was  in  the  form  of 
a  letter  signed  by  Pihe  and  witnessed,  addressed  to  the  bank,  and 
was  as  follows  : — 

"In  consideration  of  your  having  this  day  discounted  my 
promissory  note,  dated  this  day,  for  £100,  and  payable  four  months 
after  date,  or  of  any  further  or  future  advances  on  my  accounts 
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by  way  of  discount,  overdraft,  or  otherwise,  I  hereby  grant  to  you    V.-C.  B. 
as  collateral  security,  by  way  of  equitable  mortgage,  a  lien  upon  1884 
the  estate  comprised  in  the  title-deeds  relating  to  leasehold  ^yes^  London 
3)remises,  No.  16,  Ovingf on  Street,  Chelsea,  Middlesex,  now  in  the  ^^^^^^^^ 
possession  of  the  trustees  of  the  Beliance  Permanent  Building  v. 
Society,  of  25,  Percy  Street,  Tottenham  Court  Boad,  to  the  extent  Permanent 
of  such  present  and  further  or  future  advances,  with  interest  society^ 

thereon,  after  the  rate  of  10  per  cent,  per  annum,  in  the  event  of   

default,  and  subject  to  any  mortgage  and  further  charge  now 
existing  thereon ;  and  I  authorize  you  to  make  any  payments 
that  may  be  necessary  to  prevent  a  forfeiture  or  sale  of  the  said 
estate,  if  you  should  think  fit,  and  to  charge  the  same  with 
interest  as  aforesaid  on  the  said  estate ;  and  I  undertake  when 
called  upon  to  do  so  to  execute  a  further  agreement,  deed,  or 
assurance  that  may  be  required  by  you  to  give  effect  to  the  col- 
lateral security  hereby  granted,  at  my  expense  in  all  things, 
including  stamps  and  penalty.  And  in  case  of  a  sale  by  the  said 
Beliance  Permanent  Building  Society,  1  authorize  you  to  receive 
any  surplus  there  may  be  and  to  apply  the  same  in  payment  of 
the  debt  or  liability  hereby  intended  to  be  secured. — Henry 
Piker 

On  the  8th  of  December,  1882,  the  general  manager  of  the 
bank  addressed  a  letter  to  the  secretary  of  the  building  society 
asking  to  be  informed  if  Mr.  Pihe  was  keeping  up  his  payments 
in  respect  of  the  leasehold  premises  No.  16,  Ovington  Street, 
"now  in  mortgage  to  your  society,  and  upon  which  you  will 
remember  that  we  have  a  second  charge." 

In  answer,  the  secretary  wrote  to  say  that  Mr.  Pike's  instal- 
ments had  all  been  paid  well,  never  exceeding  three  months' 
arrears. 

On  the  18th  of  January,  1883,  Pike  called  on  Mr.  Boscoe,  of 
the  firm  of  Shaen  &  Boscoe,  solicitors,  and  told  him  he  proposed 
to  sell  his  house,  whereupon  Mr.  Boscoe  gave  him  the  particulars 
he  required,  and  proceeded  to  prepare  the  abstract.  In  or  about 
March  following  Pike  went  to  a  Mr.  GouJdsmith,  an  auctioneer, 
and  gave  him  instructions  to  sell  the  house,  whereupon  Mr. 
Gouldsmith  prepared  the  particulars,  in  which  the  seller  of  the 
property  was  described  as  "the  vendor,"  but  in  the  blank  contract 
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V.-C.  B.    at  the  foot  of  the  particulars,  Fihe  was  mentioned  by  name  as  the 
1884  seller. 

WestLondon  ^Ot^  of  March,  1883,  the  Defendant  Fike  wrote  to  the 

^^^NK^^^  secretary  of  the  building  society  to  say  he  had  instructed  a  firm 
v.        of  auctioneers  to  sell  his  house  by  auction,  and  desiring  them  to 
Permanent  "  take  notice  as  from  that  date." 

looiETY?  same  day  the  Defendant  Pike  also  wrote  to  Messrs. 
  Shaen  &  Boscoe,  solicitors,  saying  he  had  instructed"  the  auc- 
tioneers to  sell  the  house,  and  adding,  "  You  will  please  give 
them  what  information  they  may  require."  He  further  stated 
that  he  had  written  to  the  secretary  of  the  building  society. 

On  the  31st  of  March  Messrs.  Shaen  &  Boscoe  wrote  to  the 
secretary  of  the  building  society  stating  as  follows : — 

"  Member  is  offering  the  house  for  sale.  Please  obtain  the 
deeds  and  let  us  have  them." 

The  secretary  of  the  society  deposed  (in  answer  to  interroga- 
tories) that  "  in  consequence  of  this  application,  and  not  other- 
wise," "  I,  on  behalf  of  the  society,"  obtained  the  deeds  from  the 
society's  bankers,  and  took  them  to  Messrs.  Shaen,  Boscoe,  &  Co. 

On  the  22nd  of  May,  1883,  the  premises  were  put  up  for  sale 
by  auction  at  the  Mart,  Tohenhouse  Yard,  Messrs.  Shaen  &  Boscoe 
being  the  solicitors  conducting  the  sale,  and  Colonel  Charles 
Carew  de  Morel  became  the  purchaser  for  £500. 

On  the  23rd  of  June,  1883,  the  purchase  was  completed  at 
Messrs.  Shaen  &  Boscoe' s  office.  Out  of  the  purchase-money  paid 
by  Colonel  Morel,  consisting  of  £448  3s.  10c?.,  being  £500  less 
the  £50  deposit,  and  less  certain  deductions  due  to  him  for 
ground  rent  and  property  tax,  amounting  to  £1  16s.  2d.,  the 
amount  due  to  the  Defendants,  the  building  society,  namely, 
£119  15s.  ^d.,  was  paid  by  the  solicitors,  and  the  balance,  after 
deducting  £7  15s.  for  their  costs,  namely,  £320  13s.  Id.,  was  paid 
to  the  Defendant  Fihe  by  a  cheque  of  Shaen,  Boscoe,  &  Co.  in  his 
favour. 

The  conveyance,  dated  the  23rd  of  June,  1883,  was  made  be- 
tween Henry  Fihe  of  the  first  part,  the  Beliance  Permanent  Build- 
ing Society  of  the  second  part>  and  Colonel  Morel  of  the  third  part. 
It  recited  the  lease,  divers  mesne  assignments,  the  above  deeds  of 
the  20th  of  July,  1865,  the  11th  of  December,  1869,  and  the  21st 
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of  June,  1877 ;  and  that  "  the  said  Eenry  Pike  hath,  with  the     V.-O.  B. 
concurrence  of  the  said  society,  agreed  with  the  said  Charles  Careiv  1884 
de  Morel  for  the  sale  to  him  of  the  said  premises  comprised  in  the  ^^st  London 
said  indenture  of  lease  for  the  residue  of  the  said  term  thereby  ^^^^^^^ 
^ranted,  free  from  incumbrances  created  or  occasioned  by  the  said 

TT  XI  .7  •  P  n^r\r\ii  EeLIANCE 

Henry  Fihe,  at  the  price  of  £oOO.  Peemanent 
It  then  witnessed  that  in  pursuance  of  the  said  agreement,  and  society^ 
in  consideration  of  the  sum  of  £119  15s.  3cZ.,  by  the  direction  of 
the  said  Henry  PiJce  paid  to  the  said  Reliance  Permanent  Build- 
ing Society,  and  of  the  further  sum  of  £380  4s.  9c?.  paid  to  the 
said  JH.  Pike  by  the  said  Charles  C.  de  Morel,  making  together 
the  sum  of  £500,  the  receipt  of  which  said  sum  of  £119  15s.  Sd. 
the  said  society  did  thereby  acknowledge,  and  the  payment  and 
receipt  of  which  two  several  sums,  making  together  the  sum  of 
£500,  the  said  if.  PiJce  did  thereby  admit  and  acknowledge,  the 
said  society  "as  mortgagees,  and  by  the  direction  of  the  said 
Henry  PiJce,  hereby  convey,  and  the  said  Henry  PiJce,  as  beneficial 
owner,  hereby  conveys  and  confirms  unto  the  said  C.  C.  de  Morel,"" 
all  that  piece  or  parcel  of  land  (describing  the  parcels)  freed  and 
absolutely  discharged  from  all  moneys  secured  by,  alid  all  claims 
and  demands  of,  the  said  society  under  or  by  virtue  of  their 
several  mortgage  securities. 

On  the  6th  of  August,  1883,  the  writ  was  issued  by  the  bank 
against  the  society  and  PiJce,  and  the  statement  of  claim,  delivered 
on  the  27th  of  October,  1883,  stated  that  no  notice  of  the  Plain- 
tiffs' charge  was  given  to  the  purchaser,  and  that  the  solicitors 
of  the  society  acted  throughout  as  the  solicitors  of  both  the 
society  and  PiJce  ;  and  claimed  an  account  of  what  was  due  to 
them  for  principal,  interest,  and  costs,  in  respect  of  the  charge-; 
and  payment. 

The  statement  of  defence  of  the  Defendants  the  society,  was 
delivered  on  the  19th  of  November,  1883.  It  stated  that  the 
society  did  not  sell  in  concert  with  PiJce  ;  that  they  executed  the 
conveyance  only  by  the  direction  of  Pike,  ai\d  on  being  paid  the 
amount  of  their  charge,  as  a  transferring  party  ;  that  tlie  balance 
of  the  purchase-money  was  paid  by  the  purchaser  to  PiJce  without 
any  permission  on  the  part  of  the  society  being  asked  or  given. 
They  alleged  that  they  had  committed  no  breach  of  duty  towards 
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V.-C.  B.    the  Plaintiffs  by  executing  the  conveyance ;  but  if  they  had  done 
1884      so,  the  Plaintiffs  could  not  be  prejudiced  thereby,  and  had  no 
Wes^l^ndon  claim  against  them. 
Co™^iAL     The  Defendant  Fihe  did  not  appear. 

V. 

Permanent         answer  to  interrogatories,  Hoppei/,  the  secretary  of  the  build- 
BuiLDiNG    ing  society,  said  that  he  had  verbally  informed  Mr.  Boscoe  of  the 

  *    nature  of  Plaintiffs'  charge. 

At  the  hearing  Mr.  Boscoe  said  that  he  had  no  written,  and,  as 
far  as  he  remembered,  no  verbal  notice  of  the  banking  company's 
charge,  and  of  their  notice  to  the  building  society,  but  that  if 
Mr.  Hoppey  said  he  told  him  (the  witness),  he  (the  witness)  would 
not  contradict  the  statement.  If  the  witness  was  told,  the  fact 
escaped  his  memory  when  the  abstract  and  draft  conveyance 
were  being  prepared  and  when  the  purchase  was  completed. 

Hemming,  Q.C.,  and  Newman,  for  the  Plaintiffs. 

Horton  Smith,  Q.C.,  and  Osier,  for  the  Defendants : — 

The  assertion  of  such  an  equity  as  this  has  no  authority  to 
support  it,  and  cannot  be  maintained.  The  case  is  one  of  first 
impression. 

We  do  not  deny  the  fact  of  notice,  but  we  say  that  notice  has 
nothing  to  do  with  the  case.  The  authorities  shew  that  an  un- 
satisfied mortgagee,  even  with  notice  of  a  subsequent  incum- 
brance, may  transfer  the  legal  estate  to  any  one  who  will  pay 
him  off:  Bates  v.  Johnson  (1).  "There  are  several  cases  where 
the  purchaser"  (sc.  for  valuable  consideration  without  notice) 
"has  been  allowed  at  the  last  moment,  after  payment  in  full 
and  up  to  decree,  to  get  in  an  earlier  mortgage ;  and  there  is  no 
breach  of  duty  in  a  person  assigning  his  mortgage  to  anybody 
who  pays  him.  Any  purchaser  is  entitled  to  hold  that  which, 
without  breach  of  duty,  has  been  conveyed  to  him  " :'  Carter  v. 
Carter  (2),  not  touched  on  this  point  by  Pilcher  v.  Bawlins  (3) ; 
PeacocJc  v.  Burt  (4) ;  Coote  on  Mortgages  (5) ;  Jarman's  Con- 
veyancing (6). 

(1)  Joh.  304.  (4)  4  L.  J.  (Ch.)  (N.S.)  33. 

(2)  3  K.  &  J.  617,  640.  (5)  3rd  Ed.  App.  p.  569. 

(3)  Law  Eep.  7  Ch.  259.  <6)  3rd  Ed.  vol.  v.  p.  447.  " 
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Notice  by  the  Plaintiffs  to  the  society  gave  them  no  priority  :     V.-C.  B. 
Jones  V.  Jones  (1)  ;  Jarman's  Conveyancing  (2).    A  notice  given  1884 
in  1879  is  no  notice  that  the  Plaintiffs'  security  was  in  existence  west  Londox 
in  1883  ;  and  the  only  effect  of  it  was  to  prevent  us  from  making  ^""^^^^ 
further  advances.   Had  we  been  the  vendors  it  mierht  have  bound 

Keliance 

us  as  to  dealing  with  the  purchase-money.  Permanent 

By  the  conveyance  of  the  23rd  of  June,  1883,  we  did  transfer  society. 
the  legal  estate  to  the  purchaser  who  was  paying  us  off.  We 
received  our  money,  not  from  Fihe,  but  from  the  purchaser.  We 
conveyed  the  legal  estate,  and  Fike  released  the  equity  of  re- 
demption to  the  purchaser,  and  the  purchase-money  was  paid  to 
Pike's  solicitors,  who,  by  his  direction,  paid  part  of  it  to  us :  see 
sect.  12  of  the  Conveyancing  Act,  1882  (45  &  46  Yict.  c.  39). 

If  the  Plaintiffs  had  registered  their  charge,  the  purchaser 
would  have  discovered  it,  or  would  have  been  affected  with 
notice.    They  are  consequently  precluded  by  their  own  laches. 

The  terms  of  the  Plaintiffs'  security  are  too  vague  to  support 
their  contention.  Notice,  if  received,  would  prevent  us  from 
tacking  a  subsequent  charge,  but  it  has  no  other  effect.  It  is 
an  entire  novelty  to  say  that  it  imposes  any  duty  on  a  first 
mortgagee. 

Hemming,  in  reply  : — 

When  a  second  mortgagee  gives  notice  to  a  first  mortgagee 
the  first  mortgagee  is  not  at  liberty  to  reconvey  to  the  mortgagor, 
or  as  he  shall  direct.  By  creating  the  second  incumbrance  he 
has  directed  that  the  conveyance  shall  be  to  the  second  incum- 
brancer. The  statute  does  but  enact  the  ordinary  form  of  a  proviso 
for  redemption.  In  this  instance  the  first  mortgagees  have  not 
availed  themselves  of  any  special  privileges.  The  argument  is 
based  upon  a  rule  about  tacking  mortgages,  founded  on  the  old 
doctrine  of  a  tabula  in  naufragio,  but  that  is  not  this  case.  No 
authority  has  been  produced  to  shew  that  Avhere  there  has  been 
a  sale  by  a  mortgagor  with  the  concurrence  of  the  first  mortgagees, 
4he  first  mortgagees  are  not  bound  by  the  notice  of  the  subsequent 
mortgage  when  the  distribution  of  the  purchase-money  takes  place. 

(1)  8  Sim.  0;^3,  612.  ('J)  3rd  Kd.  vol.  v.  p.  472. 
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V.-C.  B.    In  fact,  the  rule  only  applies  to  a  further  incumbrancer,  not  to  a 
1884       mortgagor,  or  to  a  purchaser  by  auction  from  him. 


West  London 

COMMEECIAL    BACON,  Y.-C.  *.  

Bank 

^-  Nothing  is  more  embarrassing  or  more  disagreeable  than  to 

Pekmanent  have  to  decide  cases  in  which  there  has  been  no  moral  delin- 
SociETY.    quency  on  the  part  of  anybody,  but  where  a  loss  has'  been  sus- 
tained  through  an  irregular  course  of  proceeding  and  a  mistake 
arising  from  forgetfulness. 

The  consequence  of  what  has  happened  is,  that  the  Plaintiffs, 
who  had  a  good  equitable  mortgage — a  good  second  mortgage — 
on  this  property,  have  been  deprived  of  it  in  consequence  of  the 
course  which  the  first  mortgagees  have  thought  fit  to  pursue. 

Now  what  was  the  condition  of  the  parties  ?    The  first  mort- 
gagees, holding  the  legal  estate  in  this  property,  had  a  very  good 
security  for  the  sum  in  which  Fihe  was  indebted,  or  should 
become  indebted,  to  them.    The  equity  of  redemption  was  vested 
in  Fihe.    The  mortgagees  therefore  held  his  legal  right;  but 
they  held  it  subject  to  the  equity  of  redemption.   Fike  assigns 
that  equity  of  redemption,  inasmuch  as,  notwithstanding  what 
Mr.  Osier  said  to  me  about  the  vagueness  of  this  charge,  I  find  a 
very  clear  equitable  assignment  of  the  equity  of  redemption  in 
favour  of  the  present  Plaintiffs.    I  read  some  of  the  terms  of  it, 
and  I  need  not  repeat  those  terms,  but  it  is  one  of  those  printed 
forms  which  bankers  are  in  the  habit  of  taking  from  their  cus- 
tomers ;  and  the  concluding  passage  in  it  is — "  And  in  the  case  of 
the  sale  by  the  Beliance  Fermanent  Building  Society  I  authorize 
you  to  receive  any  surplus  there  may  be  and  to  apply  the  same  in 
payment  of  the  debt  or  liability  hereby  intended  to  be  secured." 
Well,  that  equitable  assignment  of  the  equity  of  redemption  was 
made  and  notice  of  it  was  given  distinctly  to  the  Beliance  Society. 
What  is  the  state  of  things  after  that  ?    A  man  who  by  the 
original  mortgage  had  acquired  a  right  to  redeem  has  parted  with 
that  right  to  another  person,  and  the  first  mortgagees  have  full 
notice  of  that  transaction.    Why  some  more  particular  entry  of 
it  was  not  made  in  some  book  I  do  not  know.    That  would  have 
been  a  more  business-like  way  of  proceeding.    But  it  does  not  stop 
there,  because  by  that  letter  of  the  8th  of  December,  1882,  which 
has  been  read,  there  was  an  anxious  inquiry  made  by  the  second 
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mortgagees  as  to  whether  the  payments  of  Fike  which  ought  to    V.-C.  B. 
be  made  to  the  society  had  been  duly  made,  and  adding,  "  Ee-  1884 
member  that  we  hold  a  second  mortgage ;  "  the  original  notice  ^y^sT  London 
having  been  given  in  1879.    It  is  difficult  to  understand  why  b™^"^ 
men  of  business  have  dealt  with  this  subject  in  this  way.    There  ^ 

.     .  Reliance 

was  very  clear  notice  given  to  the  Defendants  that  the  Plaintiffs  Permanent 
were  the  owners  of  the  equity  of  redemption ;  and  the  Plaintiffs  socieS? 
were  vigilant  in  looking  after  their  interests ;  and  why,  when  there 
was  a  proposition  made  by  the  mortgagor  to  sell,  no  notice  was 
given  by  the  Defendants,  the  Beliance  Society,  to  the  Plaintiffs, 
the  owners  of  the  equity  of  redemption,  I  am  at  a  loss  to  gather, 
except  that  I  believe  the  whole  matter  was  forgotten.  However, 
the  fact  that  a  thing  was  forgotten  cannot  alter  the  rights  of  the 
parties,  and  it  is  quite  clear  to  my  mind  that,  at  the  time  when 
the  sale  took  place,  the  society  knew  that  the  equity  of  redemption 
did  not  belong  to  Mr.  Fihe,  that  if  it  had  been  they  who  were 
exercising  their  power  they  would  have  been  bound  to  pay  the 
surplus  to  the  owner  of  the  equity  of  redemption,  and  that  they 
suffered  the  money  to  pass  without  giving  any  notice  to  the 
person  who  was  entitled  to  r'edeem. 

It  is  said  this  is  a  case  jprimse  {mpressionis.  In  my  opinion  that 
goes  too  far.  It  may  well  be  that  this  is  the  first  time  such  a 
question  has  been  raised,  because  nobody  has  ever  disputed  that 
an  equitable  owner  of  property  by  giving  notice  to  the  person  in 
whose  hands  the  property  is  (whether  by  way  of  pledge  or  trust, 
or  anything  else)  acquires  a  right  which  cannot  be  disregarded, 
which  the  holder  of  the  property  is  bound  to  pay  respect  to,  and 
not  to  part  with  by  handing  over  the  money  to  somebody  else, 
so  as  to  destroy  the  security  which  the  person  who  gives  the 
notice  has. 

The  cases  which  Mr.  Ilorton  Smith  referred  to  are  all  cases  in 
which  notice  was  a  principal  feature  ;  they  are  all  cases  in  which 
priorities  were  determined,  but  they  do  not  approach  the  case 
which  is  before  me.  The  rules  of  tlie  society,  which  were  referred 
to  by  Mr.  Ilorton  Smith,  cannot  have  any  effect  as  between  the 
parties  to  this  suit ;  they  are  very  good  rules  between  the  sub- 
scribers, but  they  cannot  possibly  affect  the  right  which  is  asserted 
by  the  Plaintiffs  in  this  case. 

0  2  \ 
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V.-C.  B.       In  my  opinion  the  Plaintiffs  have  sustained  a  damage  by  the 
1884      negligence  which  the  Defendants  have  suffered  to  exist,  and  I 
West  London  think  they  are  entitled  to  have  the  loss  they  have  sustained 
made  good  by  the  Defendants. 


commeecial 
Bank 

V. 

Eeliance 
Permanent 
Building 
Society. 


The  following  are  minutes  of  the  order  : — 
Judgment  for  Plaintiffs. 

Take  an  account  of  what  is  due  on  Plaintiffs'  security  for  principal,  interest, 
and  costs,  other  than  the  costs  of  this  action,  unless  the  amount  is  agreed. 

Defendants  to  pay  the  amount  so  found  due,  but,  as  to  the  Defendants  the 
Building  Society,  not  exceeding  the  sum  of  £320  13s.  Id. 

Defendants  to  pay  the  costs  of  the  action. 


Solicitors  :  G.  J,  Shaw  ;  Shaerij  Boscoe  dc  Co. 


J.  B.  D. 


V.-C.  B.  In  re  MAEQUESS  OF  BUTE. 

1884  MAEQUESS  OF  BUTE  v.  EYDEE. 

JtdyJ^,  19.  j-^gg^    ^  ^^^.^ 

Settled  Estates — Tenant  for  Life — Permanent  Improvements — Trusts  of  Minority 
Term— Option  to  Trustees  to  jpay  Charges  out  of  Income  or  Capital — Inci- 
dence of  Charges  paid  for  out  of  Income  during  Minority — Gift  of  Chattels 
as  Heirlooms  under  Deed  of  Entail — Bate  of  Deed  left  hlanh — Non-existence 
of  Deed — Non-failure  of  Gift, 

By  a  deed,  executed  two  years  before  his  will,  a  testator  devised  estates 
in  Glamorganshire,  which  comprised  a  canal,  harbour  and  docks  at  Cardiff y 
and  also  estates  in  the  counties  of  Bedford,  Herts,  and  Durham,  to  A.,  B.^ 
and  C,  upon  trust  out  of  rents  and  profits  and  sums  to  be  raised  by  sale 
or  mortgage,  to  pay  expenses,  salaries,  mortgage  debts,  and  the  residue  to 
the  settlor.  He  empowered  the  trustees  to  enlarge,  improve  and  make 
additional  works  at  Cardiff,  and  to  manage  the  estates,  with  powers  of 
leasing,  sale  and  mortgage. 

By  his  will,  dated  two  months  before  the  birth  of  his  first  son,  the 
testator  devised  the  Glamorganshire  estates  (except  Cardiff  Castle,  park, 
and  lands  adjoining)  to  B.  and  G.  and  their  heirs  for  a  term  of  1500  years, 
and  subject  thereto  to  the  use  of  his  first  son  for  life,  remainder  to  his  first 
and  other  sons  in  tail  male.  The  trusts  of  the  1500  years  term  were 
declared  to  be,  after  payment  out  of  income  of  certain  annuities,  of  a 
specified  sum  for  certain  repairs,  "  by  mortgaging  or  otherwise  disposing  of 
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the  term  ...  or  by,  with  and  out  of  tlie  rents,  issues  and  profits  of  the      V.-C.  B. 
same  hereditaments  ...  or  by  one ...  or  all  of  the  aforesaid  ways  and  means,  ^gg^ 
or  by  any  other  reasonable  ways  and  means  "  to  raise  moneys  sufficient  o-v^ 
for  the  above  purposes,  and  with  the  moneys  to  arise  from  the  sale  of       In  re 
the  estates  in  Bedford,  Herts,  and  Durliam,  to  satisfy  the  trusts  of  such  ^^^g'^Ji^g'* 
sale.    The  trustees  of  the  term  were  empowered  to  manage  and  improve  jyj^p^Q-^jjgg 
the  hereditaments  comprised  in  the  term  in  the  same  manner  as  the  Bute 
trustees  of  the  deed.  v. 

Testator  then  directed  that,  during  the  minority  of  a  tenant  for  life  of  I^'Yder. 
the  Glamorganshire  estates,  D.  and  A.  should  enter  into  possession  and 
receipt  of  the  rents  and  profits  of  the  same  hereditaments,  and  thereout 
keep  down  the  interest  on  mortgages,  and  maintain  mansion-houses  and 
grounds,  and  pay  the  surplus  to  the  trustees  of  the  1500  years  term  for  the 
purposes  thereof,  and  "  subject  thereto,  and  after  the  trusts  of  the  said  term 
of  1500  years  shall  be  fully  performed  or  satisfied  "  apply  any  annual  sum 
they  might  think  proper  for  the  maintenance  of  the  minor,  and  invest  the 
surplus  and  accumulate  the  income  for  his  benefit  on  attaining  majority. 

The  trusts  of  the  proceeds  of  sale  of  the  Bedford,  Herts  and  Durhavi 
estates  were  declared  to  be  :  1.  to  pay  debts,  including  mortgage  debts  on 
the  Glamorganshire  estates ;  and  2.  to  purchase  lands  to  be  settled  as 
before. 

Six  months  after  the  birth  of  his  first  son,  testator  died,  and  during  the 
minority  the  trustees  of  the  1500  years  term  laid  out  upwards  of 
£1,000,000  in  enlarging  and  improving  the  canal,  docks,  and  harbour,  and  in 
other  works.    This  sum  was  largely  paid  out  of  income  :-r- 

Held,  that  the  expenditure  was  a  charge  on  the  corpus  of  the  estates 
comprised  in  the  term. 

Testator  bequeathed  a  collection  of  books,  manuscripts,  and  pictures  to 
his  executors  to  hold  as  heirlooms,  and  suffer  the  same  to  be  used  and 
enjoyed  by  the  person  who  for  the  time  being  under  the  limitations  of  "  a 
certain  deed  of  entail  bearing  date  the  day  of         shall  be  entitled 

to  the  possession  of  "  M.  House. 

At  the  testator's  death  there  was  no  such  deed  of  entail  as  described  in 
the  will  in  existence,  and  the  testator  was  entitled  to  the  house  absolutely 
in  fee  simple  : — 

Held,  that  the  collection  belonged  to  the  heir-at-law  of  the  testator,  as 
the  person  entitled  in  possession  to  M.  House. 

By  an  indenture  dated  the  20th  of  February,  1845,  and  made 
between  the  late  Marquess  of  Bute  of  the  one  part,  and  the  Hon. 
Patricio  James  Herbert  Grichton  Stuart,  commonly  called  Lord 
James  Stuart,  Onesipliorus  Tyndall  Bruce  and  James  Munro 
Macndbb  of  the  other  part,  after  reciting  certain  Acts  of  Parlia- 
ment whereby  the  Marquess  was  empowered  to  make  a  ship 
canal  to  bo  called  the  Bute  Ship  Canal,  and  also  a  wet  dock  or 
basin  at  the  termination  of  the  said  canal  near  the  town  of 
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V.-C.  B.    Cardiff,  and  to  make  and  maintain  other  necessary  works  therein 
1884      mentioned,  the  Marquess  granted  the  said  canal,  harbour,  docks 
^J^g      and  appurtenances,  and  also  his  freehold  estates  in  the  counties 
"^^BuTE^        (rZctmor^aT^,  Monmouth,  Durham,  Bedford,  and  Herts,  to  the  use 
Marquess  OF  ^^^^  Lord  James  Stuart,  0.  T.  Bruce,  and  /.  M.  Macnahh, 

Bute  their  heirs  and  assigns,  upon  trust  that  they  and  other  the 
Kydee.  trustees  or  trustee  for  the  time  being  "  do  and  shall  stand  seised 
and  possessed  of  the  said  hereditaments  and  premises  and  of  the 
rents,  issues  and  profits  thereof"  upon  trust,  after  payment  of 
expenses,  salaries  and  wages,  to  pay  off  principal  moneys  borrowed 
by  or  advanced  to  them  upon  mortgage  for  answering  the  pur- 
poses of  the  present  deed,  and  upon  further  trust  to  pay  over  the 
residue  (if  any)  of  such  money  to  the  Marquess.  Powers  were 
given  to  the  trustees  to  bring  and  defend  actions,  to  settle 
accounts,  to  provide  additional  wharfs,  docks  and  works,  to 
manage,  improve,  maintain  and  collect  the  rents,  issues  and  pro- 
fits of  the  harbour  and  of  the  lands  and  hereditaments  thereby 
granted,  to  carry  on  negotiations  with  railway  companies,  to 
commence  and  discontinue  actions,  and  to  do  and  perform  all 
acts  as  fully  as  the  Marquess  or  other  owner  of  the  canal,  harbour, 
docks  and  appurtenances,  was  authorized  and  empowered  to  do. 
The  deed  contained  powers  of  leasing,  sale  and  mortgage ;  and 
subject  to  the  trusts  thereinbefore  declared,  the  trustees  were 
to  stand  seised  of  the  hereditaments,  and  possessed  of  the  surplus 
moneys  in  trust  for  the  Marquess  absolutely. 

On  the  22nd  of  July,  1847,  the  late  Marquess  of  Bute  made 
his  will,  and  thereby,  after  certain  specific  bequests,  and  after 
bequeathing  certain  furniture,  pictures,  and  other  articles  to  go 
as  heirlooms  with  Dumfries  Souse  in  Scotland,  and  Cardiff  Castle 
respectively,  the  testator  gave  and  bequeathed  to  his  executors 
all  the  books,  manuscripts,  and  pictures  then  lately  in  and  about 
his  mansion-house  at  Luton,  and  called  the  Luton  Collection, 
"  upon  trust  to  hold  the  same  as  heirlooms  from  time  to  time  so 
long  as  the  rules  of  law  or  equity  will  allow,  and  to  permit  and 
suffer  the  same  from  time  to  time  to  be  used  and  enjoyed  by  the 
person  or  persons  who  for  the  time  being,  under  the  limitations 
and  dispositions  made  by  a  certain  deed  of  entail  bearing  date 
the  day  of  ,  shall  be  entitled  to  the  possession  or  to 
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the  receipt  of  the  rents  and  profits  of  my  capital  messuage  or    V.-C.  B. 
mansion-house  called  Mount  Stuart  House,  in  the  Isle  of  Bute,  in  1S84 
that  part  of  the  United  Kingdom  called  Scotland''     Testator  j^^^.g 
then  directed  an  inventory  to  be  taken  of  the  books,  manuscripts,  ^^"^^^^J^^^ 
and  pictures  comprised  in  the  last-mentioned  bequest,  and  that  maequess  of 
two  copies  should  be  made  of  the  same,  one  copy  to  be  signed  by  "^^^^ 
the  executors,  and  the  other  "  by  the  person  or  persons  who  for  Rydes. 
the  time  being  shall  be  entitled  to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  of  my  said  capital  messuage  or  mansion- 
house  called  Mount  Stuart  House  aforesaid ;"  the  copy  signed  by 
the  executors  to  be  kept  "  at  the  said  mansion-house,"  and  the 
other  to  be  retained  by  the  executors. 

Testator  then,  after  reciting  that  it  was  his  intention  to  enlarge 
and  improve  Mount  Stuart  House,  and  to  expend  the  sum  of  about 
£25,000  in  such  enlargements  and  improvements,  declared  that 
in  the  event  of  the  same  not  being  completed  at  his  death,  his 
executors  should  proceed  with  all  convenient  speed  to  complete 
the  same. 

Testator  bequeathed  the  residue  of  his  personal  estate  to  his 
executors  upon  trust  to  convert  the  same  into  money,  and  to 
apply  the  proceeds  thereof,  in  the  first  place,  in  payment  of  the 
several  debts  to  which  the  clear  proceeds  of  the  sale  of  his  estates 
in  the  counties  of  Hertford,  Bedford,  and  Durham  were  therein- 
after made  applicable,  according  to  the  order  and  priority  there- 
inafter declared,  but  not  including  in  such  application  of  his 
personal  estate  the  purchase  of  lands  in  Scotland,  and  subject  as 
aforesaid  to  pay  any  residue  to  testator's  brother,  Lord  James 
Stuart. 

The  testator  then  devised  all  his  real  hereditaments  in  the 
counties  of  Bedford,  Hertford,  Durham,  and  Glamorgan,  in  trust 
as  to  his  estates  in  the  counties  of  Bedford,  Hertford,  and  Durham, 
to  the  use  of  Lord  James  Stuart,  0.  T.  Bruce,  smd  J.  M.  Macndbb, 
their  heirs  and  assigns,  upon  the  trusts  thereinafter  declared; 
and  as  to  his  estates  in  the  county  of  Glamorgan,  to  the  use  of 
the  said  0.  T.  Bruce  and  /.  M.  Macnahh  (other  than  and  except 
his  capital  messuage  or  mansion-house  called  Cardiff  Castle,  park, 
and  gardens,  and  Cathays  Park  adjoining),  for  the  term  of  1500 
years,  without  impeachment  of  waste,  upon  the  trusts  thereinafter 
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V.-O.  B.     declared ;  and  as  to  Cardiff  Castle  and  Cathays  Parle,  and  also 
1884       the  hereditaments  comprised  in  the  1500  years'  term,  after  the 
^^^g      determination  thereof,  to  the  use  of  each  son  of  his  body  for  life, 
""^^^uTE^     without  impeachment  of  waste,  remainder  to  his  first  son  and 
Makqtjess  op  other  sons  in  tail  male,  with  remainders  over. 

Bute  Testator  then  declared  the  trusts  of  the  1500  years'  term  to 
Eyder.  \)q  that  the  said  trustees  "do  and  shall  by,  with,  and  out  of 
the  rents,  issues,  and  profits  of  the  hereditaments  comprised  in 
the  said  term  of  1500  years,  pay  at  the  times  and  in  the 
manner  hereinbefore  appointed  for  payment  thereof  respectively 
the  several  annuities  or  yearly  sums  of  money  hereinbefore  be- 
queathed," and  also  pay  to  his  executors  such  sums  as  under  the 
directions  thereinbefore  contained  they  should  have  expended 
or  incurred  in  enlarging  and  improving  Mount  Stuart  House; 
and  upon  further  trust  that  the  trustees  "  do  and  shall,  with  all 
convenient  speed  after  my  decease,  "  by  mortgaging  or  otherwise 
disposing  of  the  hereditaments  comprised  in  the  said  term  of 
1500  years  or  any  of  them,  or  any  part  thereof,  for  the  whole  or 
any  part  of  the  same  term,  or  hy,  with,  or  out  of  the  rents,  issues, 
and  ^profits  of  the  same  hereditaments  or  any  of  them,  or  by 
bringing  actions  against  the  tenants  or  occupiers  of  the  same 
premises  or  any  of  them  for  the  rents  then  in  arrear,  or  hy  one,  or 
more  than  one,  or  hy  all  of  the  aforesaid  ways  and  means,  or  by 
any  other  reasonable  ways  or  means,  levy  and  raise,  not  only 
sufficient  sums  of  money  for  the  purposes  aforesaid,  but  also  such 
further  sums  of  money  as  shall  be  sufficient,  in  connection  with 
the  moneys  to  be  raised  by  the  sale  of  my  estates  in  the  said 
counties  of  Bedford,  Hertford,  and  Durham,  under  the  trusts 
herein  declared  thereof,  to  discharge  the  several  debts  hereinafter 
directed  to  be  paid  out  of  the  proceeds  of  my  said  estates  in  the 
counties  of  Bedford,  Hertford,  and  Durham,  and  to  make  the 
several  purchases  in  the  neighbourhood  of  Cardiff  Castle,  and  to 
leave  the  clear  sum  of  £300,000  to  be  applied  in  the  purchase  of 
real  estates  of  inheritance  in  Scotland,  in  manner  hereinafter 
directed  to  be  done  with  the  moneys  to  arise  from  the  sale  of  the 
said  estates  in  the  counties  of  Bedford,  Hertford,  and  Durham  ;" 
and  pay  over  the  moneys  to  be  raised  for  all  or  any  of  the 
purposes  aforesaid  to  the  persons  or  trustees  under  the  wjll  or 
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otherwise  entitled  to  receive  and  be  paid,  or  directed  to  lay  out    V.-C.  B. 
and  invest,  the  respective  sums  of  money  aforesaid.  1884 

Testator  declared  that  it  should  be  lawful  for  the  trustees  of  'bi^x 
the  term  of  1500  years  "from  time  to  time,  and  at  all  times 
during  the  continuance  of  the  trusts  of  the  same  term  "  to  grant  marquess  of 
any  leases  of  any  of  the  hereditaments  comprised  in  the  term,  ^^'^^ 
"and  generally  to  manage,  improve,  and  superintend  the  same,  Rydee. 
and  to  deal  and  contract  with  the  owners  of  adjoining  or  neigh- 
bouring estates,  railways,  canals  and  works  on  the  same  terms, 
and  with  the  same  powers  and  authorities,  as  the  trustees  of  a 
certain  indenture  executed  by  me  on  the  20th  day  of  February, 
1845,  and  hereinafter  referred  to,  are  thereby  authorized  during 
my  life  to  grant  leases  of  the  hereditaments  comprised  in  the  said 
term  of  1500  years,  and  to  manage,  superintend,  and  improve  the 
same,  and  to  deal  and  contract  with  such  owners  as  aforesaid." 

Testator  further  declared  that  it  should  be  lawful  for  the  trus- 
tees of  the  same  term  "  by  all  or  any  of  the  ways  and  means  afore- 
said, to  raise  any  further  sum  or  sums  of  money  beyond  those 
hereinbefore  authorized  to  be  raised  for  the  discharge  of  all  or 
any  of  the  powers  lastly  hereinbefore  given,  and  for  that  purpose 
to  postpone,  if  necessary,  the  raising  money  for  the  other  trusts 
of  the  said  term  which  may  from  time  to  time  not  have  been 
discharged." 

The  testator  further  declared  that  during  the  minority  of  any 
tenant  for  life  in  possession  of  the  Glamorganshire  estates,  Jolin 
Chetwynd  Talbot  and  the  said  Lord  James  Stuart  "  do  and  shall 
enter  into  possession  or  receipt  of  the  rents,  issues  and  profits  "  of 
the  same  hereditaments  and  premises,  and  should  during  such 
minority  "  hold  and  continue  such  possession  or  receipt  of  rents, 
issues,  and  profits,  and  manage  or  superintend  the  management 
of  the  same  hereditaments  and  premises,  with  power  to  fell  timber 
from  time  to  time  in  the  usual  course,  and  from  time  to  time 
during  such  minority  .  .  .  ly,  ivith,  and  out  of  the  rents,  issues, 
and  profits  of  the  same  hereditaments  and  premises,  including  the 
produce  of  the  sale  of  timber  (after  deducting  the  expenses  of 
management),  pay  and  keep  down  any  annual  sum  or  sums  of 
money  which  may  bo  charged  upon  the  same  hereditaments  and 
premises,  or  any  part  or  parts  thereof  respectively,  and  the 


202  CHANCEEY  DIVISION.  [VOL.  XXVII. 

V.-C.  B.    interest  of  any  principal  sum  or  sums  which  may  be  charged 
1884      by  way  of  mortgage  or  otherwise  upon  the  same  premises  or  any 
In  re      P^^^     parts  thereof,  or  so  much  and  such  part  of  such  annual 
■^^"^^uTE?  interest  as  shall  not  be  provided  to  be  paid  under  the 

Mabquess  op  trusts  of  the  said  term  of  1500  years,"  and  keep  up  and  insure  the 
■^JJ™      mansion-houses  and  grounds  : 

"  And  subject  thereto  do  and  shall  from  time  to  time  until  the 
trusts  and  purposes  hereinbefore  declared  of  the  said,  term  of  1500 
years  shall  be  fully  performed  or  satisfied,  or  become  incapable  of 
effect,  pay  the  surplus  or  residue  of  such  rents,  issues  and  profits, 
after  providing  for  the  several  purposes  aforesaid,  unto  the  trustees 
or  trustee  for  the  time  being  of  the  said  term  of  1500  years,  to  be 
by  them  and  him  held  and  applied  upon  and  for  such  and  the 
same  trusts,  intents,  and  purposes,  and  with,  under,  and  subject 
to  such  and  the  same  powers,  provisions,  and  declarations  as  are 
hereinbefore  declared  or  contained  of  or  concerning  the  rents, 
issues,  and  profits  of  the  hereditaments  comprised  in  the  said 
term  of  1500  years  :  And  subject  thereto  and  after  the  trusts  of 
the  said  term  of  1500  years  shall  be  fully  performed  or  satisfied, 
or  become  incapable  of  effect,  do  and  shall  apply  any  annual  sum 
or  sums  of  money  which  they  or  he  shall  think  proper  according 
to  the  age  of  such  minor  for  the  maintenance  and  education  of 
such  minor :  And  subject  thereto  shall  from  time  to  time  pay  and 
invest  the  surplus  or  residue  of  such  rents,  issues,  and  profits, 
after  providing  for  the  several  purposes  aforesaid,  in  the  names 
of"  the  trustees  "in  the  purchase  of  a  competent  share  or  com- 
petent shares  of  any  of  the  parliamentary  stocks  or  public  funds 
of  Great  Britain,  or  at  interest  upon  Government  or  real  secu- 
rities in  England  or  Wales,  but  not  in  Ireland,  to  be  altered  or 
varied  from  time  to  time  as  to  them  or  him  shall  seem  meet ; 
and  do  and  shall  receive  the  interest,  dividends,  and  annual  pro- 
•  duce  of  the  said  stocks,  funds,  and  securities,  and  lay  out  and 
invest  the  same  in  their  or  his  names  or  name  in  the  purchase  of 
or  upon  stocks,  funds,  or  securities  of  a  like  nature,  to  be  also 
from  time  to  time  altered  or  varied  as  to  them  or  him  shall  seem 
meet ;  and  do  and  shall  from  time  to  time  repeat  such  layings 
out  and  investments,  so  that  the  said  rents,  issues  and  profits, 
stocks,  funds,  securities,  interest,  dividends,  and  annual  produce. 
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and  all  the  resulting  income  and  produce  of  the  same,  may  during    V.-O.  B 
such  minority,  or  minority  and  discoverture  as  aforesaid,  be  accu-  1884 
mulated  in  the  way  of  compound  interest."  in  re 

Testator  then  declared  that  the  trustees  "  shall  stand  and  be  "^^"^^^^^^^l'^ 
possessed  of  and  interested '  in  such  rents,  issues,  and  profits,  Maequess 
stocks,  funds,  and  securities,  interest,  dividends,  and  annual  pro- 
duce  and  the  accumulations  thereof,  Upon  trust  at  the  end  of  Rydee. 
each  such  minority  ...  as  aforesaid  to  pay,  transfer,  or  assign 
the  same  to  "  the  tenant  for  life  who  being  a  male  should  attain 
twenty-one ;  but  if  the  tenant  for  life  during  whose  minority 
such  rents,  issues,  and  profits  might  have  accumulated  as  afore- 
said, being  a  male,  should  die  under  the  age  of  twenty-one  years, 
then 

"  Upon  trust  upon  the  decease  of  each  such  person  to  convert 
the  same  accumulated  fund  into  money,  and  lay  out  or  invest  the 
money  arising  thereby  in  the  purchase  of  freehold  or  copyhold 
estates  of  inheritance,  to  be  situate  somewhere  in  the  said  county 
of  Glamorgan,  and  to  settle  and  assure,  or  cause  to  be  settled  and 
assured,  the  estates  and  hereditaments  so  to  be  purchased,  to  the 
uses,  upon  and  for  the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisoes,  and  declarations 
(including  this  present  proviso  if  and  so  far  as  the  same  shall  be 
applicable)  in  and  by  this  my  will  limited,  expressed  and  con- 
tained of  and  concerning  the  hereditaments  comprised  in  the 
said  term  of  1500  years  hereinbefore  limited,  or  such  of  the  same 
uses,  trusts,  intents,  purposes,  powers,  provisoes  and  declarations 
as  shall  be  then  subsisting  or  capable  of  taking  effect." 

The  testator  declared  that  the  estates  in  the  counties  of  Bedford, 
Herts,  and  Durham,  limited  to  the  use  of  Lord  James  Stuart, 
0.  T.  Bruce,  and  James  M.  Macnahh  and  their  heirs,  were  so 
limited  to  them  upon  trust  for  sale,  and  to  apply  the  proceeds, 
after  deducting  costs  and  expenses,  in  the  first  place,  in  the  pay- 
ment, according  to  their  respective  priorities  as  next  thereinafter 
.mentioned,  so  far  as  the  testator's  residuary  personal  estate  should 
be  insufficient  for  the  purpose,  of  the  testator's  debts,  that  was  to 
say :  1.  Sums  due  to  banks  in  England  or  Scotland ;  2.  Bond 
debts  ;  3.  Mortgage  debts  on  the  testator's  estates  in  the  coimties 
of  Bedford  and  Herts  ;  4.  All  tlie  mortgage  debts  charged  on  the 
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V.-C.  B.    testator's  several  estates  in  the  counties  of  Glamorgan  and  Durham ; 
1884      and  in  the  second  place,  in  the  purchase  of  hereditaments  adjoin- 
ing  to,  or  convenient  to  be  held  with,  Cardiff  Castle,  to  an  amount 
^^Tute'  exceeding  £3000 ;  and  thirdly,  of  hereditaments  in  Scotland, 

Marquess  of     ^e  settled  (in  the  events  which  had  happened)  on  the  Marquess's 
Bute      gj,g^  g^^^      yHq^  withouc  impeachment  of  waste,  remainder  to  the 
Kyder.     first  and  other  sons  of  his  first  son  in  tail  male,  with  remainder 
over. 

The  testator  appointed  Lord  James  Stuart,  0.  T.  Bruce,  and 
J.  M,  Macnahh  executors  of  his  will. 

About  two  months  after  the  date  of  the  will,  namely,  on  the 
12th  of  September,  1847,  the  testator's  only  child,  the  present 
Marquess,  was  born. 

The  testator  died  on  the  18th  of  March,  1848. 

On  the  12th  of  September,  1868,  the  present  Marquess  attained 
twenty-one,  and  on  the  16th  of  April,  1872,  he  married,  and  now 
had  issue  three  children,  of  whom  the  eldest,  the  Earl  of  Dumfries, 
was  now  about  three  years  old. 

The  present  action  was  commenced  by  writ,  issued  on  the  10th 
of  January,  1884,  by  the  present  Marquess  of  Bute,  against  the 
Hon.  Henry  Dudley  Byder  and  two  other  persons,  as  the  present 
trustees  of  the  will,  and  also  trustees  of  the  term  of  1500  years 
(the  trustees  originally  appointed  having  long  since  died),  and 
the  Earl  of  Dumfries, 

The  statement  of  claim  alleged  that  the  residuary  personal 
estate  of  the  testator  was  insufficient  for  the  payment  of  the 
debts  to  which  the  proceeds  of  the  sale  of  the  Hertfordshire,  Bed- 
fordshire, and  Durham  estates  were  made  applicable,  and  would 
be  so  insufficient  even  if  the  Luton  collection  formed  part  of  the 
residue. 

It  then  stated  that  by  the  Bute  DocJcs  Act,  1866,  the  trustees 
of  the  term  of  1500  years  were  empowered  to  make  additional 
improvements  for  the  purposes  of  the  Bute  Doclcs  at  Cardiff,  part 
of  the  Glamorganshire  estates. 

Also  that  the  trustees  of  the  1500  years  term  had  received  the 
rents  and  profits  of  the  estates  comprised  in  the  term,  and  had  there- 
out paid  and  kept  down  the  annuities  given  by  the  will ;  that 
the  mortgage  and  other  debts  directed  by  the  will  to  be  paid  had 
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Kyder. 


been  discharged,  except  a  mortgage  of  £186,968  on  the  Glamor-     V.-O.  B. 
gaiishire  estates,  and  the  trustees  had  laid  out  more  than  £3000      J  884 
in  the  purchase  of  estates  in  Glamorgranshire,  near  Cardiff  Castle.  j,, 

Further  that  the  trustees  of  the  term  of  1500  years  had,  during  ^^'''^§^^1'^ 
the  minority  of  the  Plaintiff,  and  afterwards,  under  the  powers  of  i\Iaequess  of 
the  will  and  the  trust  deed  of  the  20th  of  February,  1845,  ^^^""'^ 
expended  very  large  sums  of  money,  amounting  to  more  than 
£1,000,000  sterling,  in  the  construction  and  improvement  of  the 
wharves,  docks,  and  piers  in  connection  with  the  Bute  canal  and 
docks  at  Cardiff,  including  the  purchase  of  land  at  or  near 
Cardiff  required  for  the  purposes  of  the  works,  and  that  the 
works  and  improvements  had  to  a  large  extent  been  paid  for 
"  out  of  the  income  "  of  the  Glamorganshire  estates,  partly  during 
the  minority  of  the  Plaintiff,  and  partly  after  he  had  attained 
twenty-one. 

The  claim  then  stated  that  the  trustees  of  the  term  declined  tc 
determine  whether  the  amount  so  expended  as  capital,  works,  and 
purchase  of  land  ought  to  be  considered  a  charge  on  the  corpus 
of  the  settled  estates,  or  ought  to  be  paid  wholly  out  of  income  ; 
and  the  Plaintiff  submitted  that  the  same  ought  to  be  borne  by 
the  corpus,  and  that  he  was  entitled  to  a  charge  on  the  estates  for 
the  expenditure  paid  out  of  income  during  his  minority. 

The  claim  then  proceeded  to  state  that  no  deed  of  entail  of,  or 
affecting  the  testator's  mansion-house  called  Mount  Stuart  House, 
was  in  existence  at  the  testator's  death,  or  at  the  date  of  his  will ; 
that  the  testator  was  absolutely  entitled  to  the  said  mansion- 
house  ;  and  that  on  his  death  the  Plaintiff  became  and  still  was 
absolutely  entitled  to  the  same  as  the  testator's  heir-at-law. 

The  claim  stated  that,  doubts  being  entertained  whether  the 
bequest  had  not  failed  by  reason  of  there  being  no  such  entail  in 
existence,  the  Plaintiff  submitted  that  according  to  the  true 
construction  of  the  will  he  was  entitled  to  the  chattels  forming 
the  Luton  Collection,  as  the  person  entitled  to  tlie  possession  or 
receipts  of  the  rents  and  profits  of  Mount  Stuart  House. 

The  Plaintiff  claimed  to  have  the  following  questions  decided : 

1.  "Whether  the  moneys  expended  out  of  income  of  the 
Glamorganshire  estates  received  during  the  Plaintiff's  minority 
by  the  trustees  of  the  said  term  of  1500  years  ....  in  con- 
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V.-C.  B.    structing  and  enlarging,  docks  and  other  permanent  works  and 
1884      improTements  (including  the  purchase  of  land  at  or  near  Cardiff) 
for  the  benefit  of  such  part  of  the  settled  estates  in  the  county  of 
^^^^BuTE  ^     G^Zamor^a^i  devised  by  the  said  will  as  are  comprised  in  the  said 
Makquess  of  term  of  years  ought,  as  between  the  Plaintiff  and  the  persons 
entitled  to  the  inheritance  of  the  settled  estates,  to  be  a  charge 
Kyder.     upon  the  corpus  of  such  part  of  the  said  testator's  Glamorganshire 
estates  as  are  comprised  in  the  term  of  1500  years,  or  ought  to 
be  borne  wholly  by  income  and 

2.  "  To  whom  by  virtue  of  the  said  will  the  books,  manuscripts, 
and  pictures  known  as  the  Luton  Collection  belonged." 

[From  the  evidence  it  appeared  that  the  actual  expenditure 
from  the  18th  of  March,  1848,  to  the  12th  of  September,  1868, 
was  £1,222,970  5s.  9d. ;  but  this  amount  included  interest  on  the 
outlay  at  4J-  per  cent.,  whilst  the  docks  were  being  constructed — 
that  being  considered  a  proper  charge  against  capital.  The 
amount  so  charged  was  £170,546  3s.  6d. ;  and  this  sum  the 
Plaintiff  offered  to  pay,  i.e.,  he  did  not  seek  to  include  it  in  the 
amount  of  his  charge.] 

Bavey,  Q.C.,  and  Vauglian  Hawkins,  for  the  Plaintiff: — 

The  trustees  of  the  deed  of  the  20th  of  February,  1845,  having 
been  empowered  to  enlarge  and  improve  the  canal,  docks,  and 
harbour  at  Cardiff,  the  testator  by  his  will  declares  the  trusts  of 
the  1500  years  to  be  first  out  of  the  rents  and  profits  of  the 
hereditaments  comprised  in  the  term,  to  pay  annuities  and 
certain  expenses,  and  then,  either  by  sale  or  mortgage  of  the 
term,  or  out  of  the  rents  and  profits,  to  raise  sufficient  money  for 
the  above  purposes,  and  to  form  a  fund  sufficient  for  the  purposes 
after-declared  respecting  the  proceeds  of  sale  of  the  Bedford, 
Hertford,  and  Durham  estates. 

He  then  enables  the  trustees  of  the  term  to  exercise  the  same 
powers  as  are  declared  by  the  trust  deed  ;  and  as  the  purposes  of 
this  deed  are  all  capital  purposes,  there  is  nothing  thus  far  to 
induce  the  Court  to  hold  otherwise  than  the  law  holds  with 
regard  to  the  incidence  of  the  charges.  No  doubt  the  trustees 
are  empowered  to  raise  the  money  either  by  sale  or  mortgage,  or 
out  of  rents  and  profits,  but,  because  two  alternatives  are  given, 
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it  is  not  to  be  supposed  that  the  testator  meant  the  ultimate    V.-C.  B. 
incidence  of  the  charges  to  depend  on  chance.  1884 

Then  comes  the  minority  clause,  whereby  the  minority  trustees  ^j^^ 
are  empowered  to  take  the  rents  and  profits  during  minority,  and  ^^^^^^J'^ 
out  of  them  to  keep  down  annual  payments,  and  then  pay  over  marquess  of 
the  surplus  to  the  trustees  of  the  1500  years'  term ;  and  after  the  "^^^^ 
trusts  of  the  term  are  satisfied,  to  provide  for  the  maintenance  of  Ktdee. 
the  minor,  and  to  accumulate  the  surplus  for  his  benefit  on 
attaining  majority. 

The  proceeds  of  sale  of  the  Bedford,  Herts,  and  Durham  estates 
are  to  be  applied :  1.  In  payment  of  debts,  including  mortgage 
debts  on  the  Glamorganshire  estates  ;  2.  In  the  purchase,  to  the 
extent  of  £3000,  of  lands  near  Cardiff  Castle-,  3.  Of  lands  in 
Scotland,  to  be  limited  as  the  other  real  estates  are  limited  to  the 
testator's  first  son  for  life,  with  remainder  over. 

The  trustees  of  the  term  having  made  this  great  expenditure, 
to  a  large  extent  out  of  income,  it  is  understood  that  as  to  the 
outlay  since  majority  no  question  is  raised.  It  is  only  from  the 
terms  of  the  minority  clause  that  any  difference  can  be  supposed 
to  exist  in  the  state  of  things  before  and  after  the  attainment  of 
majority  ;  and  it  is,  in  fact,  upon  the  terms  of  the  minority  clause? 
that  the  other  side  contend  that  the  minority  income  must  bear 
this  charge  to  the  detriment  of  the  accumulations  fund. 

But  if  this  contention  be  right,  the  minority  trustees  were 
bound  to  go  on  paying  the  whole  of  the  rents  during  the  minority 
to  the  trustees  of  the  term  for  the  purposes  of  the  term,  whether 
annual  or  permanent,  until  all  those  purposes  were  exhausted.  If 
so,  how  and  whence  was  the  tenant  for  life  to  get  his  maintenance  ? 
This  consideration  shews  that  something  much  more  distinct  than 
occurs  here  is  necessary  in  order  to  alter  the  legal  incidence  of 
these  charges. 

The  general  rule  is  thus  expressed  in  Jarman  on  Wills  (1): 
"  Where  the  direction  is  to  raise  out  of  the  rents  and  profits,  or  by 
sale  or  mortgage,  it  is  obvious  that  these  words  (being  evidently 
used  in  contradistinction)  cannot  mean  the  same  thing;  rents 
and  profits,  therefore,  must  import  annual  rents  and  profits ;  and 
if,  in  such  a  case,  the  charges  to  bo  raised  by  these  respective 
(1)  4tli  Ed.  vol.  ii.  p.  G15. 
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V.-O.  B.    modes  are  of  two  kinds,  one  annual,  and  the  other  in  gross,  the 
1884       words  will  be  distributed,  the  annual  charges  being  raisable  out 
of  the  annual  rents,  and  the  sums  in  gross  by  sale  or  mortgage." 
^^B^TE^  ifar^er  v.  Kekeivich  (1)  the  trusts  of  the  term  were,  by  cutting 

Makquess  of  ^iid  selling  timber,  or  by  demising,  mortgaging,  or  selling  the 
premises,  or  hy  all  or  any  of  the  said  ways  and  means,  or  any  other 
Kyder.  reasonable  ways  and  means  to  raise  £30,000 ;  and,  it  was  held,  as 
between  tenants  for  life  not  impeachable  for  waste  and  remainder- 
men, that  the  corpus  of  the  estate  must  bear  the  charge,  the 
tenant  for  life  keeping  down  the  interest  upon  it.  The  view  of 
Wigram,  Y.-C,  is  stated  with  great  clearness  and  decision  (2). 
A  similar  rule  prevails  with  regard  to  the  proportion  in  which  the 
fines  and  expenses  of  renewal  of  leases  are  to  be  borne  by  succes- 
sive owners:  Jones  v.  Jones  (3). 

It  is  to  be  borne  in  mind  that  the  money  in  question  is  money 
which  was  at  the  disposal  of  the  trustees  of  the  1500  years  term, 
not  of  the  minority  trustees. 

As  to  the  Luton  Collection,  It  appears  that  the  late  Marquess 
had  executed  a  deed  of  entail  of  Mount  Stuart  House,  in  the  Scotch 
form,  but  had  revoked  it  two  years  before  the  date  of  his  will. 
We  contend  that  the  collection  belongs  to  the  owner  of  Mount 
Stuart  House.  If  not, '  it  must  be  sold  {i.e.,  purchased  by  the 
present  Marquess)  and  the  proceeds  must  go  to  the  trustees  of 
the  1500  years  term. 

Vaughan  HawJdns: — 

The  revoked  deed  has  been  sought  for,  and  cannot  be  found ; 
but  the  draft  has  been  found.  If  the  deed  had  been  in  existence 
it  would  have  carried  Mount  Stuart  House  to  the  Plaintiff,  so  that 
qudcunque  via  the  collection  must  be  his. 

As  to  the  first  point — had  the  amount  not  been  so  large,  no  one 
would  have  raised  the  question.  We  rely  on  the  general  rule 
of  the  Court,  depending  on  the  principle  that  the  benefits  of 
property  and  the  burdens  upon  it  are  to  go  together  :  Wilson  v. 
Spencer  in  1732  (4)  ;  Bevel  v.  Wathinson  in  1748  (5). 

(1)  8  Hare,  291.  (3)  5  Hare,  440. 

(2)  Ibid.  298,  299.  (4)  3  P.  Wms.  172. 

(5)  1  Ves.  sen.  93. 
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On  the  second  point ;  in  Illingworth  v.  Coohe  (1)  there  was  a    V.-C.  B. 
gift  to  a  class,  with  an  exception  which  was  imperfectly  worded,  1884 
and  the  gift  to  the  class  was  established,  unaffected  by  the  j^-^^g 

-exception.  Makquessop 
^  Bute. 

„  ,  Marquess  of 

Stirling^  for  the  trustees  of  the  term.  Bute 


The  Solicitor-General  (Sir  F.  Herschell)  and  H.  Burton  Bucldey 
for  the  Earl  of  Dumfries : — 

It  is  important  to  bear  in  mind  the  exact  nature  of  the  question. 
We  are  not  here  dealing  with  the  question  of  how  the  trustees  of 
the  term  are  to  execute  the  discretion  given  to  them ;  nor  with 
the  question  whether  the  minority  trustees  have,  during  the 
minority,  been  exceeding  their  discretion  in  such  a  way  as  not 
to  leave  enough  for  the  maintenance  and  education  of  the  minor. 
Here  the  trustees  of  the  term  have  duly  exercised  the  powers 
given  to  them  by  the  will ;  no  fault  is  found  with  what  they  have 
done ;  and  what  the  Court  is  asked  to  say  is,  that  these  powers 
Tiaving  been  thus  exercised,  the  law  necessarily  creates  a  charge 
for  the  benefit  of  the  tenant  for  life.  There  may  be  such  a  rule 
of  law  ;  if  it  exists,  it  is  an  arbitrary  rule  which  Courts  have  laid 
down  in  the  absence  of  direction  or  of  discretion  given  by  the 
settlor.  No  authority  has  been  produced  to  say  that  the  law  creates 
a  charge  where  the  testator  has  given  a  discretionary  power :  that 
is  the  proposition  which  the  Plaintiff  has  to  make  out. 

It  would  have  been  open  to  the  testator  to  provide  that  where 
moneys  are  to  be  raised  out  of  income,  there  should  be  such  a 
.charge,  but  no  such  provision  is  to  be  found  in  this  will.  On  the 
other  hand,  it  may  be  that  he  has  given  the  trustees  power  to 
raise  moneys  out  of  the  surplus  income.  The  question  is  whether 
that  is  not  what  he  has  done.  We  say  that  he  has  in  terms  given 
them  this  power,  and  that  he  has  nowhere  said  it  shall  be  u 
charge  on  the  corpus  of  the  estates. 

If  the  Plaintiff's  contention  is  right,  when  did  these  mone\.^^> 
become  a  charge  ?  Did  each  sum  become  a  charge  from  time  t(  > 
lime  directly  it  was  laid  out  ?  Is  the  supposed  rule  of  law  t(  > 
prevail  over  the  intention  ?    The  testator  may  have  thought  a 

(1)  9  Hare,  37. 
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V.-O.  B.    long  minority  probable,  and  may  have  desired  to  relieve  the 
1884      inheritance  at  the  expense  of  the  minority  income. 
^J^g         It  has  been  said,  if  the  trustees  had  exercised  their  powers  of 
^^BuTE^     taking  these  sums  out  of  income,  they  might  have  deprived  the 
Marquess  of  minor  of  his  maintenance.    Had  they  done  so,  the  Court  would 
^^^^      have  interfered.    In  fact  nothing  of  the  kind  was  done. 
Kyder.        The  judgment  of  the  Court  in  Jones  v.  Jones  (1),  seems  to  shew 
that  at  that  time  there  was  no  settled  rule ;  and  that  was  not  a 
case  raising  the  question  of  what  was  to  be  done  where  the  trustees 
had  already  exercised  their  discretion ;  the  trustees  had  not  taken 
upon  themselves  to  act. 

The  passage  relied  upon  from  MarJcer  v.  KeTcewich  (2)  was  a 
dictum  of  Yice-Chancellor  Wigram,  also  pronounced  upon  an 
application  made  to  him  prior  to  any  action  on  the  part  of  the 
trustees, 

Wilson  V.  Speneer  (3)  turned  upon  special  words  in  a  will,  and 
does  not  seem  to  throw  much  light  on  the  question. 

Then  as  to  the  Luton  Collection,  The  intention  clearly  was  to 
settle  these  objects  and  make  them  heirlooms.  It  would  have 
been  very  obvious  to  give  them  to  the  owner  of  Mount  Stuart 
House,  if  the  testator  had  intended  this.  That  would  have  been 
to  give  them  to  the  Plaintiff  absolutely.  But  that  is  not  what  the 
testator  did.  He  meant  them  to  be  used  by  successive  owners. 
It  is  said  that  there  is  no  such  deed  of  entail  as  mentioned. 
The  effect  of  that  is  that  the  gift  fails,  and  the  property  falls  into 
the  residue.  In  either  view  of  the  case,  they  cannot  now  be  held 
as  heirlooms ;  but  the  obvious  intention  was  that  they  should  be 
so  held ;  the  intention  fails,  and  the  property  becomes  part  of  the 
residuary  personal  estate. 

BucMey : — 

The  outlay  upon  Cardiff  DocJcs  is  not  simpliciter  a  question 
between  tenant  for  life  and  remainderman.  Accumulations  of 
surplus  income  are  to  be  for  the  benefit  of  the  minor  after  attain- 
ing majority.  What  the  testator  desired  was  that  the  owners, 
both  tenant  for  life  and  remainderman,  should  have  an  unen- 
cumbered estate.    His  wish  was  to  clear  the  estate. 

(1)  5  Hare,  440.  (2)  8  Hare,  291,  298. 

(3)  3  P.  Wms.  172. 
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The  direction  to  pay  mortgages  applied  only  to  mortgages     V.-C.  B 
existing  at  the  testator's  death.    He  did  not  wish  the  trustees  to  1884 
create  new  mortgages. 

The  cases  cited  apply  simply  to  questions  between  tenant  for  ^^^^^^^ 
life  and  remainderman,  not  to  questions  of  accumulations  during  makquess 
minority. 

As  to  the  alleged  general  rule,  if  every  time  £1000  were  laid  Eydee. 
out  it  became  instantly  a  charge,  questions  would  arise  between 
chargees  and  subsequent  mortgagees.  Would  subsequent  mort- 
gages have  to  be  postponed  ?  How  would  it  be  possible  to  go 
into  the  market  and  raise  money  on  mortgage  ?  The  powers  are 
alternative  ;  the  trustees  have  done  what  it  was  their  duty  to  do ; 
and  the  incidence  is  fixed.  In  Playiers  v.  Abbott  (1),  the  Master 
of  the  KoUs  expressly  guards  himself;  "Where,"  he  says,  "a 
testator  having  the  same  purpose,  expressly  provides  a  fund  for 
such  payments,  the  question  no  longer  depends  upon  general 
principles  of  equity." 

Davetf,  in  reply  : —  . 

If  the  option  of  the  trustees  during  the  minority  is  to  prevail 
over  the  general  rule  of  the  Court,  how  is  it  that  the  expenditure 
since  the  majority  of  the  tenant  for  life,  is  admitted  by  the 
trustees  to  be  a  charge  on  the  inheritance  ?  The  incidence,  before 
and  after  majority,  must  be  the  same.  If  the  charges  during 
minority  cannot  be  adjusted,  neither  can  the  charges  after 
minority. 

That  there  does  exist  a  general  rule  of  the  Court  appears, 
from,  amongst  other  authorities,  Lewin  on  Trustees  (2).  The 
language  is  that  of  an  ordinary  portions  term,  as  to  which  it  was 
never  heard  that  a  tenant  for  life  could  not  come  for  adjustment. 

The  minority  trustees  are  different  from  the  trustees  of  the  term. 
The  object  of  this  was  to  provide  for  such  purposes  as  were  para- 
mount to,  and  not  provided  for  by,  the  trusts  of  the  term. 
Amongst  these  paramount  objects  was  the  maintenance  of  the 
minor. 

The  right  to  a  charge,  that  is  to  say,  the  right  of  the  tenant 

for  life  to  have  an  adjustment  of  accounts  arises  directly  the 

(1)  2  My.  &  K.  97,  100.  (2)  Jtli  Ed.  p.  275. 
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V.-C.  B.    payment  is  made.    If  a  tenant  for  life  pays  off  a  mortgage,  he 
1884       gets  a  charge  immediately. 

The  Plaintiff's  argument  has  been  represented  as  if  the  Plain- 
^^B^TE^  were  claiming  the  whole  of  the  expenditure  as  accumulations. 

Mabqubss  of  The  Plaintiff  does  not  contend  for  this.    He  admits  he  would 
have  to  keep  down  the  interest  on  the  charges.    He  will  not, 
Ktdee.     therefore,  claim  in  account  what  would  have  been  due  from  him 
by  way  of  interest. 

As  to  the  Luton  Collection^  the  Court  will  conclude  that  the 
intention  of  the  testator  was,  that  the  owner  of  Mount  Stuart 
House,  whether  absolute  or  limited,  should  have  the  collection. 


July  19.    Bacon,  V.C.  :— 

The  questions  now  presented  for  decision  arise  upon  the  will  of 
a  former  Marquess  of  Bute,  who  died  in  March,  1848,  leaving  an 
only  child,  the  present  Plaintiff,  then  an  infant.  The  Plaintiff  is 
the  tenant  for  life  in  possession  of  the  estates  of  the  late  Marquess, 
as  they  are  entailed  and  settled  under  his  will. 

The  questions,  which  are  two  only,  relate  to  and  depend  upon 
the  construction  of  the  will.  They  are  each  of  them  of  some 
difficulty,  and  one  of  them  involves  a  pecuniary  interest  of  very 
large  amount.  In  order  to  approach  the  consideration  of  them 
it  appears  to  be  necessary  to  consider  carefully  the  circumstances 
under  which  the  testamentary  dispositions  were  made,  and  the 
subjects  to  which  they  relate.  The  testator  was  a  person  of  great 
wealth,  and  possessed  of  estates  of  large  value,  situate  in  Scotland, 
in  several  counties  in  England  and  Wales,  and,  what  more  parti- 
cularly concerns  the  present  inquiry,  an  extensive  property  in 
Glamorganshire,  comprising  the  port  and  harbour  of  Cardiff  and 
the  ship  canal  and  other  works  connected  with  them.  [His 
Lordship  then  stated  the  effect  of  the  deed  of  the  20th  of 
February,  1845,  and  continued: — ]  By  the  will  of  the  late 
Marquess,  dated  the  22nd  of  July,  1847,  he  made  certain  specific 
and  other  bequests,  and  provided  for  the  payment  of  his  mortgage 
and  other  debts,  and  gave  other  directions  concerning  his  estate, 
none  of  which  for  the  present  purpose  it  is  necessary  to  state 


VOL.  XXVII.]  CHANCEEY  DIVISION. 


213 


particularly,  with  one  exception,  as  to  the  Luton  heirlooms,  which     v.-C.  B. 
I  will  hereafter  refer  to.    But  the  main  features  of  the  will  and  i884 
those  which  relate  directly  to  the  more  important  of  the  present 
questions  are,  that  he  created  a  term  of  1500  years,  subject  to  ^^^^^^  * 
which  his  estates  are  devised  in  strict  settlement,  under  which  mabquess  ( 
the  Plaintiff,  the  present  Marquess  of  Bute^  is  tenant  for  life  in  -^^^ 
possession,  without  impeachment  of  waste,  with  remainder  to  his  Kyder. 
first  and  other  sons  in  tail  male.  It  is  unnecessary,  in  the  events 
which  have  happened,  to  state  all  the  purposes  to  which  the 
powers  given  to  the  trustees  of  the  term  were  to  be  applied,  or 
to  do  more  than  to  quote  the  provisions  relating  to  the  Bute 
Canal  and  the  docks  at  Cardiff,  which  are  in  these  terms.  [His 
Lordship  read  the  powers  of  leasing,  improvement,  and  manage- 
ment from  the  will,  by  reference  to  the  deed  of  the  20th  of 
February,  1845,  as  printed  above,  and  continued : — ]  The 
testator  then  provided  for  the  event  of  the  persons  entitled  under 
the  will  being  under  the  age  of  twenty-one,  thus :    [His  Lord- 
ship read  the  minority  clauses  as  set  out  above,  and  continued :] — 
It  appears,  therefore,  beyond  doubt  that  the  purpose  and  inten- 
tion of  the  testator  was  that  the  works  he  had  engaged  in  should 
be  carried  on  and  completed,  nor  can  it  be  doubted  that  he 
expected  and  believed  (an  expectation  which,  as  it  now  appears, 
has  been  fully  realised)  that  upon  the  foundation  he  had  thus 
laid,  a  large  augmentation  would  be  made  to  the  princely  fortune 
of  which  he  was  possessed,  and  that  to  the  accomplishment  of 
this  object  the  whole  of  his  wealth  and  possessions  should  in  the 
first  instance  be  devoted.    To  this  end  he  appointed  trustees,  in 
whom  he  reposed  unlimited  confidence,  and  upon  whom  he  con- 
ferred the  almost  unlimited  power  expressed.    He  meant  also  to 
provide  for  the  transmission  of  the  wealth  thus  augmented  to  the 
person  who  under  the  limitations  of  his  will  should  succeed  to 
the  rank  and  dignity  of  which  he  was  possessed,  and  with  a 
direct  view  to  such  succession  he  provided,  by  the  clauses  I  have 
referred  to,  for  the  accumulation  of  the  income  to  which  suc- 
cessive tenants  for  life  in  possession  of  his  estates  might  become 
.   entitled.    Considering  his  station  and  the  amount  of  his  wealth, 
it  cannot  be  imputed  to  him  tliat  he  did  not  contemplate  the 
propriety,  almost  tlie  necessity,  of  providing  abundantly  for  the 
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V.-O.  B.    maintenance  and  education  of  his  infant  successors  in  the  manner 
1884       most  suitable  for  their  condition  in  life,  during  such  minorities, 
or  that  he  was  indifferent  or  unmindful  of  the  expediency  of 
^^bTte^     providing  by  means  of  the  accumulations,  that  upon  the  termi- 
Marquessop  nation  of  the  minorities,  the  tenants  for  life  should  not  find 
Bute      themselves  the  present  penniless  owners  of  the  settled  estates ; 
Eyder.     and  yet  that  might  be  the  result  if  the  trustees  were  enabled 
to  employ  and  for  ever  to  withdraw  the  entire  amount  of  the 
accumulations. 

The  testator  died  in  March,  1848,  without  having  altered  his 
will,  so  far  as  it  has  been  stated,  leaving  the  Plaintiff,  the  present 
Marquess,  his  only  child,  who  did  not  attain  the  age  of  twenty- 
one  until  September,  1868.  During  the  whole  of  his  minority 
and  subsequently,  the  trustees  continued  to  exercise  the  powers 
vested  in  them  in  the  constructions  and  improvements  mentioned 
in  the  will  and  the  trust  deed,  and  further  authorized  in  the  Bute 
Docks  Act,  passed  in  1866,  by  which  additional  improvements 
and  permanent  works  have  become  part  of  the  Bute  Canal  and 
Boch  at  Cardiff,  and,  therefore,  have  become  part  of  and  are  com- 
prised in  the  trusts  of  the  settled  estates.  The  expenditure  on 
these  works  has  been  of  very  large  amount,  exceeding,  it  is  said; 
more  than  a  million  sterling.  The  trustees  have  not  exercised 
the  powers  conferred  upon  them  by  the  will  to  raise  the  moneys 
thus  expended,  but  have  applied  the  income  of  the  Glamorgan^ 
shire  estates  to  that  purpose,  as  well  before  as  after  the  Plaintiff 
had  attained  the  age  of  twenty-one  years.  The  amount  which 
has  been  expended  after  the  Plaintiff  attained  twenty-one  has 
been  ascertained  to  amount  to  £175,094  3s.  Id.,  and  for  that  sum 
the  trustees  have  given  the  Plaintiff  a  charge  on  the  estate.  The 
question  now  to  be  determined  relates  to  the  accumulations  of 
income  during  the  minority  of  the  Plaintiff,  who  submits  that 
"  the  whole  of  the  expenditure  has  been  for  the  increase  and 
benefit  of  the  inheritance  of  the  settled  estates,  and  that  as 
between  the  Plaintiff  and  those  entitled  in  remainder  the  same 
ought  to  be  borne  by  the  corpus  of  the  estates,  and  that  the 
Plaintiff  is  entitled  to  a  charge  on  the  estates  for  the  amount  so 
paid  out  of  income  during  his  minority." 

The  trustees  of  the  term,  on  the  other  hand,  "decline  to 
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determine  whether  the  amount  similarly  expended  on  capital    v.-O.  B. 
works,  and  purchase  of  land  as  aforesaid  out  of  income  of  the  i884 
Glamorganshire  estates,  received  during  the  minority  of  the  Plain-  '^Tre 
tiff,  ought  to  be  considered  a  charge  on  the  corpus  of  the  settled  ^'^-^^^^^J^ 
estates,  or  ought  to  be  paid  wholly  out  of  income."  Maequess  of 

For  the  solution  of  this  question  the  present  action  has  been  '^^j^ 
brought;  the  Earl  of  Dumfries,  the  eldest  infant  son  of  the  Etdek.  . 
Plaintiff,  being  made  a  Defendant  as  representing,  for  the  pur- 
poses of  this  action,  all  persons  entitled  in  remainder  after  the 
Plaintiff's  life  interest  to  the  said  settled  estates,  including  those 
who  may  be  or  become  entitled  to  jointure  rent-charges  or  to  por- 
tions charged  thereon  under  the  testator's  will.  No  questions 
are  raised  relating  to  the  administration  of  the  late  Marquess's 
estate,  nor  to  any  of  the  subjects  of  his  will. 

The  case  has  been  argued  at  great  length,  with  the  utmost  care 
and  deliberation — I  need  not  say  with  consummate  ability — by 
the  learned  counsel  on  both  sides.  The  first  question  is  one  not 
only  of  some  novelty  as  to  the  circumstances  attending  it,  but  of 
great  importance  as  to  the  amount  depending  upon  it,  and  of 
still  greater  importance  and  nicety,  inasmuch  as  it  appeals  to  the 
principles  upon  which  Courts  of  Equity  deal  with  siich  subjects. 

In  the  construction  of  wills  the  sole  object  of  the  law  is  to  pay 
implicit  respect  to  the  intention  of  testators,  so  far  as  that  inten- 
tion can  be  satisfactorily  ascertained  by  the  true  interpretation 
of  the  words  by  which  that  intention  is  found  to  be  expressed. 
But  the  will  is,  nevertheless,  in  all  cases  to  be  interpreted  with 
regard  to  its  whole  scope  and  tenor,  and  the  circumstances,  so  far 
as  they  are  indicated  by  the  words  the  testator  has  used,  but  not 
travelling  beyond  them.  The  nature  and  object  of  the  gift  or 
disposition,  and  the  character  of  the  donee,  are  also  not  to  be 
disregarded.  Many  cases  have  occurred,  some  of  which  have  been 
referred  to  in  the  arguments,  in  which  the  respective  rights  of 
tenants  for  life  and  the  persons  entitled  in  remainder  have  been 
considered  by  the  Court.  In  the  cases  in  which  the  subject  of 
the  interests  has  consisted  of  transient  or  waning  or  wasting  pro- 
perty, but  which  may  be  capable  of  support  or  restoration  by 
the  expenditure  of  money,  (as  in  the  cases  of  leaseholds  renew- 
able, and  as  to  copyholds  on  successive  admissions  by  payment 
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V.-C.  B.    of  fines,)  the  Court  has  endeavoured  to  do  justice  to  the  several 
1884       parties  by  apportioning  the  burthen  between  the  persons  entitled 
^JJ^g      successively  to  the  enjoyment.    The  task  has,  no  doubt,  been  at 
Mawje^s  of      times  difficult,  but  it  has  been  accomplished  upon  principles 
Marquess  of      sense  and  justice  and  right  reasoning.    None  of  the  cases 
Bute      mentioned — nor  have  I  been  able  to  find  any — can  properly  be 
Ryder.     said  to  be  directly  in  point,  because  (among  other  reasons)  they 
relate  to  the  preservation  of  actual  and  existing  subjects,  while 
the  present  case  relates  to  the  acquisition  of  new  and  additional 
property.    They  do,  however,  in  my  judgment,  recognise  and 
establish  principles  and  general  rules,  which  must  govern  all 
cases. 

In  Flayters  v.  Ahhott  (1)  wherein  reference  was  made  to  several 
leading  cases,  the  Master  of  the  Kolls  (Sir  John  Leach)  states  the 
rule  thus  (2) :  "  Where  a  testator  indicates  an  intention  that 
fines  on  the  admission  to  copyholds,  and  on  the  renewal  of  leases, 
should  from  time  to  time  be  paid,  in  order  to  maintain  a  permanent 
interest  in  the  property  for  the  benefit  of  those  to  whom  he  has 
successively  limited  his  fee-simple  estates,  and  has  not  described 
the  fund  out  of  which  such  payment  should  be  made,  the  general 
principles  of  equity  require,  and  the  course  of  authority  has 
settled,  that  the  tenant  for  life  and  those  in  remainder  shall  bear 
the  burthen  of  those  payments  in  the  proportion  of  the  benefits 
which  they  actually  derive  from  such  admissions  or  renewals; " 
thus  adopting  the  rule  in  Buckeridge  v.  Ingram  (3),  which  had 
been  cited  in  the  argument  there. 

In  Jones  v.  Jones  (4)  Sir  Wigram  speaks  (5)  of  "  the  general 
rule  "  governing  such  cases,  and  says  that  "a  case  in  which  the 
trustees  have  power  to  raise  the  fines  in  any  way,  but  have  thrown 
on  the  Court  the  execution  of  the  trust,  is  a  case  in  which  the 
Court  will  pursue  its  own  general  rules."  A  question  arose  there 
as  to  apportioning  the  burthen  between  the  several  interests 
which  is  not  raised  in  the  present  case.  The  Yice-Chancellor's 
judgment  is  thus  expressed  (6) — "  Where  however — the  trustees 
not  acting  under  the  power — the  Court  is  called  upon  to  exercise  a 

(1)  2  My.  &  K.  97.  (4)  5  Hare,  440. 

(2)  Ibid.  108.  (5)  Ibid.  464. 

(3)  2  Ves.  jun.  652.  (6)  Ibid.  462. 
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discretion,  the  effect  of  which,  in  one  way,  would  be  to  throw  the     V.-C.  B. 
burden  upon  one  party,  and,  if  the  discretion  be  exercised  another  1884 
way,  to  throw  it  upon  a  different  party,  and  there  is  no  reason  for 
adopting  one  mode  rather  than  the  other,  there  the  equitable  ^^^^^^^ 
rule  would  appear  to  be  not  to  throw  the  burden  more  upon  one  Maequess  of 
party  than  upon  the  other,  but  to  apportion  it  between  them."  ^^J^ 

In  MarJcer  v.  Kelzewich  (1),  the  same  Judge,  acting  upon  the  Kydeb. 
same  general  rule,  observes  (2) :  "  It  was  said  for  some  of  the 
demurring  parties,  that  the  trustees  had  an  unlimited  discretion 
to  raise  the  charges  in  such  way  as  they  thought  fit ;  and  that,  if 
their  discretion  were  but  honestly  exercised,  the  Court  would  leave 
the  charges  to  be  finally  borne  by  those  parties  upon  whom  the 
mere  act  of  the  trustees  might  chance  to  throw  it.  .  .  .  If  the 
argument  were  right,  the  trustees,  by  postponing  the  raising  of  the 
charges  until  after  the  death  of  the  tenant  for  life,  might  throw 
the  whole  burden  of  principal  and  interest  on  the  inheritance ;  or,, 
by  entering  into  possession  of  the  estates  in  the  first  instance,  and 
collecting  the  rents  and  profits,  including  the  timber  which  the 
tenant  for  life  sans  waste  might  cut,  they  might  deprive  the 
tenant  for  life  of  all  benefit  under  the  settlement  ...  It  follows, 
that,  as  between  the  tenant  for  life  and  the  remainderman,  the 
tenant  for  life  must  pay  the  interest  of  the  charges,  and  the  corpus 
of  the  estate  must  bear  the  charges  upon  it." 

Now,  having  regard  to  the  general  rule  thus  recognised  and  ^ 
acted  upon,  and  deriving  such  assistance  as  I  may  gather  from 
the  cases  between  tenants  for  life  and  remaindermen,  I  am  led  to 
consider  the  construction  and  effect  of  the  will  itself.  It  directs 
the  application,  distribution,  and  mode  of  enjoyment  of  very 
large  possessions  then  existing,  and  of  future  acquisitions  by 
means  of  which  their  extent  and  value  might  be  largely  increased. 
Without  going  beyond  the  limits  of  my  present  duty,  I  think  I 
may  say  that  the  testator  had  in  his  contemplation  the  "  potenti- 
ality of  wealth  "  (to  use  an  expression  which  has  become  pro- 
verbial), and  gave  to  his  trustees  unlimited  powers  so  to  deal 
with  and  handle  his  entire  estate,  as  might  most  effectually  realise 
his  expectations.  They  have  exercised  those  powers  at  their  dis- 
cretion, and  as  I  gather,  greatly  to  the  advantage  of  the  estate. 
(1)  8  Hiiro,  291.  (2)  8  Hare,  208. 
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V.-C.  B.    They  might,  if  they  had  thought  fit,  have  resorted  to  their  power 
1884      of  raising  the  funds  required  by  sale  or  mortgage.    They  have 
thought  fit  to  employ  the  moneys  which  would  otherwise  have 
^^^^^^^^     formed  an  accumulation  to  which  the  Plaintiff  on  attaining  the  age 
Marquess  of  C)f  twenty-one  would  have  become  entitled.    If  they  had  raised 
Bute      j^oney  by  sale  or  mortgage  they  would  have  charged  the  corpus 
Eyder.     of  the  estate  with  the  moneys  so  raised.  That  they  were  at  liberty 
so  to  deal  with  the  property  entrusted  to  them  is  not  .and  cannot 
be  disputed.    But  there  is  clear  authority  for  holding  that  in  no 
case  can  the  exercise  by  the  trustees  of  their  discretion  alter  or 
affect  the  rights  inter  se  of  cestuis  que  trust. 

Upon  the  whole  tenor  and  context,  and  upon  the  full  scope  of 
the  will,  upon  the  principles  established  by  the  cases  referred  to, 
upon  the  right  which  tenants  for  life  have  at  all  times  to  have 
adjusted  all  accounts  so  as  to  give  effect  to  the  true  rights  of  all 
persons  interested,  and  upon  the  established  principle  of  marshal- 
ling, which  I  take  to  be  applicable  to  the  case  before  me,  I  have 
come,  not  without  careful  and  anxious  deliberation,  to  the  con- 
clusion that  I  am  bound  to  decide  the  Plaintiff's  claim  in  his 
favour,  and  declare  that  "  the  moneys  expended  out  of  income 
of  the  Glamorganshire  estates  received  during  the  Plaintiff's 
minority  by  the  trustees  of  the  term  of  1500  years  created  by  the 
will,  dated  the  22nd  of  July,  1847,  of  the  late  Marquess  of  Bute, 
^  in  constructing  and  enlarging  docks  and  in  other  permanent 

works  and  improvements  (including  the  purchase  of  land  at  or 
near  Cardiff),  for  the  benefit  of  the  settled  estates  in  the  county 
of  Glamorgan  devised  by  the  said  will,  are  a  charge  upon  the 
corpus  of  such  parts  of  the  said  Glamorganshire  estates  as  are 
comprised  in  the  term  of  1500  years.'* 

Another  question  of,  perhaps,  minor  importance,  but,  neverthe- 
less, of  some  difficulty,  arises  respecting  certain  heirlooms  which 
the  testator  intended  beyond  doubt  to  bequeath  to  the  person  who 
should  for  the  time  being  be  the  owner  and  possessor  of  the 
testator's  mansion-house,  called  Mount  Stuart  House,  It  would 
appear  that  the  testator  had  at  some  time  previous  to  the  date  of 
his  will  executed  a  deed  of  entail,  comprising  the  Mount  Stuart 
estate,  and  as  will  been  seen,  he  referred  to  the  deed  in  the 
bequest  now  to  be  considered;  but  by  some  accident, -not  now 
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capable  of  explanation,  the  date  of  the  deed  is  left  blank  in  the     V.-C.  B. 

will,  and  no  such  deed  can  now  be  found  ;  but  there  is  no  reason  1884 

to  doubt  that  at  the  time  of  his  death  the  testator  was  absolutely      xn  re 

entitled  to,  or  that  the  Plaintiff,  as  his  heir-at-law,  became  upon  -^^^^^^^^ 

his  father's  death  entitled  to,  and  is  now  the  owner  and  possessor  maequess  of 

of  Mount  Stuart  House.    [His  Lordship  read  the  bequest  of  the  ^^J^ 

Luton  Collection  from  the  will,  as  stated  above,  and  the  charges  Ryder. 

in  the  statement  of  claim  with  respect  to  it,  and  continued : — ] 

That  the  bequest  is  in  terms  specific  appears  to  admit  of  no 

doubt.    I  do  not  think  that  the  mere  accident  or  inadvertence  by 

which  it  is  impossible  to  ascertain  or  to  give  effect  to  so  much  of 

the  bequest  as  contains  a  reference  to  the  deed,  can  countervail 

the  clear  designation  of  "  the  person  entitled  to  the  possession  of 

Mount  Stuart  House,''  and  who  is  directed  to  sign  the  inventory  of 

the  chattels.    Upon  such  words,  regard  being  had  to  the  context 

of  the  will,  it  is  impossiblis  to  suppose  that  the  testator  can  have 

died  intestate  as  to  the  heirlooms  thus  specifically  described  and 

bequeathed,  and  considering  their  nature  and  the  care  the  testator 

has  taken  that  they  should  retain  their  specific  character,  it 

cannot  be  held  that  they  passed  by  the  gift  of  "  all  the  residue  " 

which  immediately  follows  the  bequest  of  the  heirlooms. 

I  am  of  opinion,  therefore,  and  I  declare,  in  answer  to  the 
second  question  raised  by  the  claim,  that  by  virtue  of  the  will  of 
the  late  Marquess  of  Bute,  the  books,  manuscripts,  and  pictures 
known  as  the  Luton  Collection  belong  to  the  Plaintiff,  he  being 
the  person  entitled  to  the  possession  of  the  mansion-house  called 
Mount  Stuart  House, 


Solicitors  :  Farrer  &  Co. 
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[1884   B.  646.] 


May  19,  20 ;  ^  ^ 

June  12.     Letters  of  Administration — Grant  of — Will  not  appointing  Executors — Sup^ 

—  pression  of  Will — Sale  of  LeaseJiolds  hy  Administrator — Title  of  Purchaser 

— Equity  to  a  Settlement — Settlement  of  wJiole  Fund. 

A  grant  of  letters  of  administration  obtained  by  suppressing  a  will  con- 
taining no  appointment  of  executors  is  not  void  ah  initio,  and  accordingly 
a  sale  of  leaseholds  by  an  administratrix  who  had  obtained  a  grant  of  ad- 
ministration under  such  circumstances  to  a  purchaser  who  was  ignorant  of 
the  suppression  of  the  will,  was  upheld  by  the  Court,  although  the  grant 
was  revoked  after  the  sale, 
j         Ahram  v.  Cunningham  (1)  distinguished. 

A  husband  entitled  to  leaseholds  in  right  of  his  wife,  deserted  her  and 
their  children,  and  for  eight  years  contributed  nothing  towards  her  or  their 
support,  except  the  rents  of  the  leaseholds.  During  the  desertion  the  lease- 
holds were  sold  by  the  wife  for  £250  to  a  purchaser,  who  expended  the 
greater  part  of  the  proceeds  upon  the  maintenance  of  the  wife  and  children. 

In  an  action  by  the  husband  against  the  wife  and  the  purchaser  to  set 
aside  the  sale  and  recover  the  leaseholds  or  the  proceeds  : — 

Held,  that,  under  her  equity  to  a  settlement,  the  wife  was  entitled  to 
have  the  entire  proceeds  of  the  sale  secured  to  herself,  and  such  proceeds 
having  practically  been  expended  for  her  benefit,  the  action  must  be  dis- 
missed with  costs. 

A  TESTATKIX,  who  died  in  1874,  bequeathed  a  leasehold 
house,  Ko.  18  Hill  Street,  Dorset  Square,  held  for  a  long  term  of 
years,  to  her  daughter,  Mrs.  Boxall  (she  paying  the  debts  of  the 
testatrix)  by  a  will  which  contained  no  appointment  of  executors. 

At  the  death  of  the  testatrix,  Mrs.  Boxall  was  living  with  her 
husband,  the  Plaintiff.  In  the  year  187 6,  he  deserted  her,  leaving 
with  her  their  three  children,  aged  respectively  twelve,  eleven, 
and  eight,  and  from  that  time  he  never  contributed  towards  her 
or  their  support,  except  by  allowing  her  to  receive  the  rents  of 
the  house,  which  were  of  small  amount. 

The  Plaintiff  and  his  wife  were  both  called  as  witnesses  in  this 
action,  and  there  was  a  conflict  in  their  evidence  as  to  the  circum- 
stances attending  the  desertion. 

The  Plaintiff  stated  that  his  wife  was  of  drunken  habits,  and 
(1)  2  Lev.  182. 
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that  she  and  her  children  and  the  house  in  which  they  lived    KAY,  J. 
were  in  a  filthy  condition.    She  denied  this,  and  stated  that  he  i884 
left  her  in  order  to  cohabit  with  another  woman.     This  he  boxIll 
denied ;  but  he  admitted  that  when  he  left  his  wife  he  told  her  she  ^qqI'^^j^^ 

might  have  the  rents  of  the  house ;  and  in  that  part  of  the  judg-   

ment  in  which  the  facts  of  the  case  were  stated  his  Lordship  said 
he  had  no  doubt  that  it  was  a  clear  case  of  desertion  without  any 
excuse  which  the  law  could  recognise. 

No  attempt  was  made  to  take  out  administration  to  the  effects 
of  the  testatrix  until  November,  1879,  when  Mrs.  Boxall,  upon  an 
affidavit  that  she  was  a  widow,  and  that  her  mother  had  died 
intestate,  obtained  a  grant  of  letters  of  administration  to  her 
mother's  estate  and  effects. 

Mrs.  Boxall  then  mortgaged  the  leasehold  house  to  the  Defen- 
dant Sampson  for  £119,  which  sum  was  composed  in  part  of  a 
debt  owing  by  the  testatrix ;  and  she  afterwards  contracted  to  sell 
the  house  to  the  Defendant  Plumridge  for  £250. 

Flumridge  in  his  evidence  stated  that  out  of  the  purchase- 
money  he  paid  £115  in  respect  of  the  mortgage,  and  that  he 
had  paid  the  rest  to  Mrs.  Boxall  (who  was  in  very  needy  circum- 
stances) by  instalments  for  her  maintenance,  except  a  very  small 
sum  which  still  remained  due  to  Sampson. 

The  evidence  satisfied  the  Court  that  Plumridge  purchased 
without  any  knowledge  of  the  will,  or  of  the  fact  that  Mrs.  Boxall 
had  a  husband  living. 

Upon  the  Plaintiff  becoming  aware  of  the  facts  he  brought  the 
present  action  against  his  wife  and  Sampson  and  Plumridge,  and 
claimed  an  injunction  to  restrain  any  further  dealings  with  the 
house,  a  declaration  that  the  attempted  mortgage  and  sale  were 
invalid,  and  delivery  up  to  him  of  the  lease  and  title  deeds. 

After  the  commencement  of  this  action  proceedings  were  taken 
by  the  Plaintiff  to  recall  the  grant  of  administration  to  ]\[rs. 
Boxall,  and  by  an  order  of  the  Probate  Division  of  the  1st  of  May 
1883,  the  letters  of  administration  previously  granted  to  her  were 
revoked  and  cancelled,  and  new  letters  of  administration  with  the 
will  annexed  were  granted  to  her. 

The  lease  of  the  house  had  been  deposited  in  Court  to  abide 
the  result  of  the  action.    At  the  trial  IMrs.  Boxall  claimed  her 
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equity  to  a  settlement,  and  the  Court  allowed  the  defence  to  be 
amended  so  as  to  raise  the  claim.  The  questions  argued  were, 
first,  whether  the  sale  of  the  house  by  Mrs.  Boxall  as  administra- 
trix was  valid  ;  and  secondly,  whether  the  Plaintiff  had  the  right 
to  recover  against  her  or  Flumridge  any  part  of  the  purchase- 
money. 

Hastings,  Q.C.,  and  Beddall,  for  the  Plaintiff : — 

The  grant  of  administration,  being  obtained  by  suppression  of 
the  will,  was  void,  and  the  attempted  sale  by  Mrs.  Boxall  was 
invalid  as  against  the  Plaintiff:  Abram  v.  Cunningham  (1). 

As  the  Plaintiff's  interest  in  the  house  is  a  purely  legal  one^ 
Mrs.  BoxalVs  equity  to  a  settlement  does  not  attach,  but  we  do 
not  object  to  the  income  being  settled  on  her  for  life. 

They  cited  also  Macqueen  on  Husband  and  Wife ;  Walsh  v- 
Wason  (2) ;  Gmj  v.  Pearhes  (3)  ;  Williams  on  Executors  (4). 

TJieodore  BiUon,  for  the  Defendant  Flumridge : — 

The  grant  to  Mrs.  Boxall  was  not  invalid,  because  the  will  of 
the  testatrix  contained  no  appointment  of  executors,  although  it 
is  otherwise  where  the  will  which  is  suppressed  contains  an 
appointment  of  executors,  who  have  a  right  of  property  vested 
in  them  before  probate. 

In  Abram  v.  Cunningham  the  will  did  appoint  executors,  and  so 
the  grant  was  void  from  its  commencement.  Packman  s  Case  (5)' 
is  in  point.  There  administration  was  granted  to  a  stranger 
and  afterwards  revoked,  and  it  was  held  that  this  did  not  affect 
acts  done  by  the  administrator  in  the  meantime. 

By  the  grant  of  administration  the  legal  estate  becomes  vested 
in  the  wife,  but  the  concurrence  of  the  husband  in  any  adminis-^ 
trative  act  may  be  necessary.  His  concurrence,  however,  is  for 
his  own  benefit,  and  he  can  waive  it  by  acts  and  deeds  outside 
the  grant,  and  here  what  he  did  was,  according  to  the  evidence, 
equivalent  to  his  saying :  "  Here  is  this  property,  to  which  various 
liabilities  attach  for  repairs  and  otherwise,  and  I  leave  it  to  you 

(1)  2  Lev.  182.  (4)  Sth  Ed.  pt.  1,  bk.  6,  ch.  iii. 

(2)  Law  Eep.  8  Ch.  482.  p.  518;  pt.  2,  p.  869;  pt.  4,  bk.  2,. 

(3)  18  Ves.  195.  p.  1664. 

(5)  6  Eep.  18  b. 
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to  do  what  you  like  with  it."    And  this  amounted  to  a  waiver  of    KAY,  J. 
his  concurrence.    Again,  if  his  concurrence  was  necessary,  he  has  i884 
lost  his  right  by  standing  by.    As  an  illustration  of  this  principle,  boxall 
a  trustee  in  bankruptcy  allowing  the  bankrupt  to  deal  with  the 
property  as  if  it  was  his  own  loses  his  right :  Trougliton  v. 
Gitley  (1)  ;  Englehach  v.  Nixon  (2). 

He  also  cited  Bright  on  Husband  and  Wife  (3) ;  Williams  on 
Executors  (4) ;  21  &  22  Vict.  c.  95,  s.  19 ;  Bacon's  Abridgment, 
tit.  Executors  and  Administrators,  p.  430  ;  The  Conveyancing  Act, 
1881,  sect.  70 ;  In  re  Hall  Dare's  Contract  (5) ;  and  Ex  ^arte 
Bradshaw  (6). 

The  Defendant  Samfson  appeared  in  person. 

Mrs.  Boxall  appeared  in  person. 

Hastings,  in  reply. 

June  12.  Kay,  J.  (after  stating  the  facts)  :— 

The  first  question  is  whether  the  sale  of  the  leaseholds  can 
be  supported.  In  Ahram  v.  Cunningham  (7)  it  was  decided  that 
where  administration  was  granted  on  concealment  of  a  will  which 
appointed  executors,  the  grant  was  void  from  its  commencement, 
and  all  acts  performed  by  the  administrator  in  that  character 
were  equally  void,  and  could  not  be  made  good  though  the 
executor  should  afterwards  appear  and  renounce.  A  distinction, 
however,  exists  between  that  case  and  this,  because  in  this  case 
the  will  did  not  appoint  executors.  The  report,  like  many  reports 
of  that  time,  has  a  short  note  of  the  judgment  not  containing  any 
reasons.  But  the  argument  is  given  at  some  length,  and  in  it 
reliance  was  placed  chiefly  on  the  fact  that  the  concealed  will  had 
appointed  executors,  who  therefore  had  a  right  of  property  vested 
in  them  before  probate,  and  this  I  gather  was  the  ground  of  the 
decision.  No  stress  seems  to  have  been  laid  upon  the  fraud  com- 
mitted in  concealing  tlie  will;  and  indeed  where  the  question 

(1)  Amb.  029.  (4)  8tli  Jvl.  pp.  101,  402,  520. 

(2)  Law  Kcp.  10  0.  V.  0 15.  (5)  21  Cli.  D.  41. 

(3)  Vol.  ii.  p.  31).  (6)  2  D.  M.  &  G-.  900. 

[     (7)  2  Lev.  182. 
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KAY,  J.    was  whether  a  third  person  should  suffer  who  had  acquired  the 
1884       property  in  good  faith  from  an  administrator  apparently  duly 
BoxALL     constituted,  it  would  not  be  reasonable  to  yisit  him  with  the 
BoxALL     consequences  of  a  concealment  to  which  he  was  no  party. 
— -         In  Packman's  Case  (1)  administration  was  granted  to  a  stranger 
and  was  afterwards  reyoked,  and  it  was  held  that  the  revocation 
did  not  affect  acts  done  by  the  administrator  in  the  meantime. 
If  the  grant  had  been  reyersed  by  a  Court  of  Appeal  it  would  be 
treated  as  yoid  ah  initio,  but  a  reyocation  takes  effect  only  from 
the  time  of  the  recall ;  and  it  was  there  said  that  "  forasmuch  as 
the  first  administrator  had  the  absolute  property  of  the  goods  in 
him  without  question  he  might  giye  them  to  whom  he  pleased  ; 
and  although  the  letters  of  administration  be  afterwards  counter- 
manded and  reyoked  yet  that  cannot  defeat  the  gift.    But  if  the 
gift  be  by  coyin  it  shall  be  yoid  by  the  statute  of  13  Eliz.  against 
a  creditor,  but  it  remains  good  against  the  second  administrator." 

The  same  point  was  decided  in  Woolley  y.  Clark  (2). 

I  haye  not  been  able  to  find  any  case  conflicting  with  these,  nor 
any  authority  for  the  proposition  that  a  grant  of  administration 
obtained  by  suppressing  a  will  which  contained  no  appointment 
of  executors  could  be  treated  as  utterly  and  db  initio  yoid. 

I  am  therefore  of  opinion  that  I  cannot  treat  the  sale  by  Mrs. 
Boxall  under  the  first  administration  as  yoid  on  that  account. 
No  other  reason  has  been  suggested  for  interfering  with  it,  and  I 
must  therefore  hold  it  to  be  a  yalid  transaction. 

There  remains  the  question  whether  the  husband  has  any  right 
to  recover  against  his  wife  or  the  purchaser  any  part  of  the 
purchase-money. 

It  is  the  case  of  a  man  who  in  the  most  heartless  manner  has 
deserted  his  wife  and  children,  and  for  eight  years  has  not  been 
near  them.  This  man  now  comes  to  a  Court  of  Equity  to  ask 
assistance  to  recover  against  his  wife  this  small  leasehold  property. 
She  on  the  other  hand  claims  her  equity  to  a  settlement,  and  I 
have  allowed  whatever  amendment  of  her  defence  is  requisite  to 
raise  this  claim. 

In  such  cases  the  Court  has  not  unfrequently  under  the  wife's 
(1)  6  Bep.  18  b.  (2)  5  B.  &  A.  744.  " 
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equity  secured  to  her  the  capital  as  well  as  the  income  of  a  small  KAY,  J. 

property.    In  the  case  of  Be  Broster,  on  the  11th  of  June,  1859,  1884 

Yice-Chancellor  Wood  ordered  the  dividends  on  a  sum  of  about  b^all. 

£400  in  Court  to  be  paid  to  a  wife  who  had  been  deserted,  for  her  „ 

^  '  BOXALL. 

separate  use  during  her  life,  and  gave  her  liberty  to  apply  as  to   

a  settlement  of  the  capital  or  otherwise  as  she  might  be  advised. 

A  similar  order  was  made  by  the  late  Master  of  the  Kolls  in  the 
case  of  Be  Craddock  on  the  6th  of  November,  1875.  I  have  been 
furnished  by  Mr.  King,  the  Kegistrar,  with  a  copy  of  the  order, 
which,  after  making  a  settlement  upon  the  married  woman  for 
life,  with  remainder  to  her  children,  gave  her  liberty  to  apply  to 
the  Judge  at  Chambers  for  transfer  of  all  or  any  of  the  capital  to 
herself  by  way  of  revocation  of  such  settlement. 

I  shall  follow  these  precedents  in  this  case,  and,  being  of 
opinion  that  the  wife  was  entitled  to  have  the  whole  proceeds  of 
these  leaseholds  secured  to  herself,  and  seeing  that  the  greater 
part  of  such  proceeds,  all,  indeed,  except  a  trifling  sum,  has  been 
expended  on  maintaining  herself  and  her  children,  I  dismiss 
this  action  with  costs. 

Solicitors  :  F.  Harvey  &  Go. ;  G,  0.  Butter  ;  Samjoson. 

W.  W.  K. 


In  re  MATHESON  BEOTHEES,  LIMITED.  kay,  j. 

1884 

Winding-up — Foreign  Company  with  Branch  Office,  Assets  and  Liabilities  in       ,  ^ 

England — Jurisdiction  to  loind  up — Fending  Foreign  Liquidation — Com-  June  13. 
panics  Act,  1862,  s.  199  [Revised  Ed.  Statutes,  vol.  xiv.  p.  247]. 

The  Court  has  jurisdiction  under  sect.  199  of  the  Companies  Act,  1862, 
to  wind  up  an  unregistered  joint  stock  company,  formed,  and  having  its 
principal  place  of  business  in  Neiu  Zealand,  but  having  a  branch  office, 
agent,  assets,  and  liabilities  in  England. 

The  pendency  of  a  foreign  liquidation  does  not  affect  the  jurisdiction  of 
the  Court  to  make  a  winding-up  order,  in  respect  of  the  company  under 
such  liquidation,  aUhougli  the  Court  will  as  a  matter  of  international 
comity  have  regard  to  the  order  of  the  foreign  Court, 

It  being  alleged  that  proceedings  to  wind  up  tlic  company  were  pending 
in  Ncio  Zealand,  the  Court,  in  order  to  secure  the  English  assets  until 
proceedings  should  be  taken  by  the  New  Zealand  liquidators  to  malvc  them 
Vol.  XXVII.  Q  1 
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KAY,  J.  available  for  tlie  English  creditors  pari  passu  with,  those  in  Nevj  Zealand^ 

jgg^  sanctioned  the  acceptance  of  an  undertaking  by  the  solicitor  for  the  English 

v^Y^  agent  of  the  company,  that  the  English  assets  should  remain  in  statu  quo 

In  re  until  the  further  order  of  the  Court. 

Bkoi^^k?  '^^     Commercial  Bank  of  India  (1)  approved. 

Limited.  -p^ 

—      i:  ETITION. 

This  was  a  creditor's  winding-up  petition.  The  company  was 
formed  in  New  Zealand  and  registered  under  the  Companies  Act, 
1862,  of  the  legislature  of  New  Zealand,  but  not  under  the 
Companies  Acts  of  this  country. 

Its  registered  office  was  at  Dunedin  in  New  Zealand,  and  its 
primary  object  was  to  carry  on  business  in  New  Zealand,  where  its 
shareholders  and  also  its  creditors  were  mostly  resident,  and 
where  the  bulk  of  its  assets  were  situate. 

The  company  had,  however,  a  branch  office  in  Basinghall  Street, 
and  a  managing  director  and  agent  in  London,  one  Mr.  M,  J, 
Hart,  and  it  had  done  business  in  London,  and  had  contracted 
liabilities  in  England  to  the  extent  of  about  £5000. 

The  English  assets  of  the  company  consisted  of  a  sum  of  £150 
at  its  bankers,  and  certain  office  furniture  and  fittings  in  Basing- 
hall  Street. 

It  was  stated  that  proceedings  to  wind  up  the  company  were 
pending  in  the  Courts  of  New  Zealand,  and  that  liquidators  had 
been  appointed  there,  although  no  authority  to  act  in  their  name 
had  been  received  by  Mr.  Hart. 

Hastings,  Q.C.,  and  Seward  Brice,  for  the  Petitioner : — 

It  is  settled  that  this  Court  has  jurisdiction  to  make  a  winding- 
up  order  in  respect  of  a  foreign  company  having  an  agent  and  an 
office  in  England :  In  re  Commercial  Banh  of  Lidia  ;  Li  re  Union 
BanJc  of  Calcutta  (2). 

It  is  alleged  that  there  is  a  liquidation  pending  in  New 
Zealand,  but  there  are  assets  here,  and  another  creditor  is  suing 
the  company  in  the  Queen's  Bench  Division,  and  may  seize  those 
assets.  They  should  accordingly  be  protected  for  the  benefit  of 
the  general  body  of  English  creditors.  It  is  the  constant  practice 
to  have  two  administrations  going  on  at  the  same  time,  for 

(1)  Law  Eep.  6  Eq.  517.  (2)  3  De  G.  &  Sm.  253. 
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instance  one  in  France,  and  the  other  in  England,  and  why  not  KAY,  J. 
two  liquidations  ?  1884 

Kay,  J. : — Would  not  your  object  be  gained  if  I  appointed  a  m^heson 
provisional  liquidator.  ^m™ed!' 

Kekewich,  Q.C. : — Taking  possession  of  the  assets  would  be 
objected  to. 

Kay,  J.,  then,  after  referring  to  In  re  Imperial  Anglo-German 
Bank  (1),  and  In  re  Madrid  and  Valencia  Bailway  Company  (2), 
called  upon  the  counsel  in  opposition  to  the  petition. 

Kekeivicli,  Q.O.,  and  Haldane,  for  Mr.  Hart,  the  London 
manager  of  the  company : — 

Although  this  company,  has  a  branch  in  London  it  is  in  fact  a 
foreign  company,  and  the  Court  has  no  jurisdiction  under  the 
Companies  Acts  to  wind  up  a  foreign  company ;  Lindleij  on  Partner- 
ship (3) ;  Bulkeley  v.  Sehutz  (4)  ;  Bateman  y.  Service  (5) ;  In  re 
Orr  Ewing  (6) ;  and  if  not,  the  Court  cannot  appoint  a  provi- 
sional liquidator.  The  powers  of  the  Court  are  strictly  statutory ; 
and  in  framing  the  Companies  Acts  the  Legislature  could  only 
have  had  within  its  purview  companies  constituted  according  to 
English  law.  This  is  not  a  company  which  could  be  "  dissolved  " 
under  sect.  Ill,  and  this  shews  that  the  company  is  not  within 
the  scope  of  the  Act.  The  Court  may  have  a  protective  power  to 
prevent  the  assets  from  going  otherwise  than  to  the  right  hands, 
but  in  this  case  the  right  hands  are  those  of  the  liquidators 
according  to  the  domicil  (so  to  speak)  of  the  company,  who  could 
appoint  an  attorney  here  for  that  purpose. 

In  re  Commercial  Banh  of  India  (7),  on  which  the  other  side  rely, 
was  of  a  peculiar  character,  the  petition  was  unopposed,  and  the 
case  is  not  available  as  an  authority  for  the  present  proposition  : 
Lindley  on  Partnership  (8)  ;  and  in  In  re  Union  BanJc  of  Calcutta  (9) 
the  Court  expressly  guarded  itself  against  deciding  the  point. 

(1)  W.  N.  1872,  pp.  3,  40.  (5)  G  App.  Gas.  38G. 

(2)  3  De  G.  &  Sm.  127.  (6)  22  Ch.  D.  456. 

(3)  4tli  Ed.  p.  148G.  (7)  Law  Rep.  G  Kq.  517. 

(4)  Law  Kep.  3  P.  C.  7G4.  (8)  4tli  Ed.  p.  1233. 

(9)  3  De  G.  &  Sm.  253. 

Q  2  1 
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KAY,  J,       As  there  is  a  liquidation  pending  in  New  Zealand,  Mr.  Hart  no 
1884      longer  represents  the  company,  accordingly  service  on  him  is  not 
In  re      Sufficient,  and  the  New  Zealand  liquidators  ought  to  be  before  the 
KLees!  General  Orders,  November,  1862,  rule  3  ;  BucUey  on  the 

Lbiited.    Companies  Acts  (1). 

Again,  foreign  bankruptcies  are  recognised  by  English  Courts  : 
Bohson  on  Bankruptcy  (2)  ;  Dicey  on  Domicil  (3) ;  and  by  analogy 
and  on  principles  of  international  law  and  comity,  this  Court 
should  refuse  to  interfere  with  the  liquidation  pending  in  the 
colonial  Courts. 

Kay,  J. : — Will  the  Petitioner  accept  the  undertaking  of  Harfs 
solicitor  that  the  English  assets  shall  not  be  removed  out  of  the 
jurisdiction  of  the  Court. 

Hastings,  Q.C. : — He  will. 


Kay,  J. 

I  think  that  the  Court  has  jurisdiction  to  make  a  winding-up 
order  upon  a  petition  of  this  kind,  otherwise  there  might  be  no 
means  by  which  the  English  creditors  could  obtain  payment  of 
their  debts.  In  my  opinion,  this  company  comes  within  the  pro- 
visions of  the  199th  section  of  the  Comjpanies  Act  of  1862.  That 
section  provides  that,  subject  as  therein  mentioned,  "any  com- 
pany, except  railway  companies  incorporated  by  Act  of  Parlia- 
ment, consisting  of  more  than  seven  members  and  not  registered 
under  this  Act,"  and  thereinafter  included  under  the  term  "  un- 
registered company,"  may  be  wound  up  under  the  Act ;  and  it 
provides  also  that  "  an  unregistered  company  shall  for  the  pur- 
pose of  determining  the  Court  having  jurisdiction  in  the  matter 
of  the  winding-up,  be  deemed  to  be  registered  in  that  part 
of  the  United  Kingdom  where  its  principal  place  of  business  is 
situate." 

Kow,  I  have  here  a  company  incorporated  or  formed  in  Neiv 
Zealand  consisting  of  more  than  seven  members  and  not  registered 
under  that  Act.    Applying  then  the  test  in  the  section,  is  this  an 


(1)  4th  Ed.  p.  565.  (2)  5th  Ed.  p.  5(73. 

(3)  Pages  277-280. 
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unregistered  company  which  can  be  wound  up  under  the  Act  ?    KAY,  J. 
I  find  it  has  a  place  of  business  in  London,  where  it  has  carried  1884 
on  business,  contracted  debts  to  the  amount  of  about  £5000,  and      j,^  ,.g 
has  assets.    Its  assets  here  are,  no  doubt,  very  small,  very  much  g^^^^^^f 
less  than  £5000.    But  putting  aside  any  question  which  may  Limited. 
arise  by  reason  of  the  winding-up  order  made  in  New  Zealand,  is 
it  to  be  said  that  a  company  formed  in  a  foreign  country,  which 
chooses  to  carry  on  business,  have  assets,  and  contract  debts  in 
this  country  does  not  come  within  the  spirit  as  it  clearly  comes 
within  the  letter  of  the  199th  section.   It  is  argued  that  this  is  a 
company  which  cannot  be  "  dissolved,"  and  reference  has  been 
made  to  sect.  Ill  of  the  same  Act,  which  provides  that  when  the 
affairs  of  the  company  have  been  completely  wound  up  the  Court 
shall  make  an  order  that  the  com.pany  shall  be  dissolved  from 
the  date  of  such  order,  and  the  company  shall  be  dissolved 
accordingly,  and  the  contention  is  that  no  company  is  within  the 
scope  of  this  Act  unless  the  Court  has  jurisdiction  to  dissolve  it. 
But  the  dissolution  of  a  company  is  brought  about  by  a  separate 
order  of  the  Court,  and  it  by  no  means  follows  that  because  the 
Court  has  no  power  to  make  an  order  to  dissolve  a  company  that 
it  has  no  power  to  make  an  order  to  wind  it  up,  and,  as  a  matter 
of  fact,  wound  up  companies  very  seldom  are  dissolved;  while 
the  199th  section  of  the  Act  is  large  enough  in  its  terms  to 
include  such  a  company  as  this.    Let  us  take  for  illustration  the 
case  I  put  during  the  argument.    Suppose  a  joint  stock  company 
formed  in  a  foreign  country  for  the  purpose  of  working  a  series  of 
patents,  one  of  which  is  an  English  jDatent,  and  suppose  that  after 
awhile  all  the  business  of  the  company  came  to  be  carried  on  in 
this  country,  all  its  debts  and  assets  came  to  be  localized  here 
and  its  only  remaining  place  of  business  came  to  be  situate  in 
England.    Could  it  be  said  that  the  Court  would  have  no  juris- 
diction to  wind  up  such  a  company  under  the  199th  section  ? 
Mr.  Kehetvich  very  frankly  answered  that  there  would  be  no 
jurisdiction ;  but  what  a  most  inconvenient  result  it  would  be  if 
all  the  assets,  all  the  business,  and,  it  may  be,  all  the  shareholders 
^  of  a  company  were  locally  situated  here,  and  yet  that  company 
did  not  come  within  the  Act.    That  would  be  a  very  singular 
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KAY,  J.    construction  to  put  upon  a  section  which  is  amply  large  enough 
1884      to  include  the  company  in  letter  and  in  spirit  as  well. 

,,g         Had  it  not  been  then  for  the  fact  of  a  winding-up  order  existing 
BKoraffiKs'       ^^'^  Zealand  this  Court  would  in  my  opinion  have  had  juris- 
LiMiTED.    diction  to  wind  up  this  New  Zealand  company  having  an  office 
and  carrying  on  part  of  its  business  here  as  an  unregistered 
company  within  the  terms  of  the  199th  section. 

This  being  the  case,  what  is  the  effect  of  the  winding-up  order 
which  it  is  said  has  been  made  in  New  Zealand?  This  Court 
upon  principles  of  international  comity,  would  no  doubt  have 
great  regard  to  that  winding-up  order  and  would  be  influenced 
thereby,  but  the  question  of  jurisdiction  is  a  different  question, 
and  the  mere  existence  of  a  winding-up  order  made  by  a  foreign 
Court  does  not  take  away  the  right  of  the  Courts  of  this  country 
to  make  a  winding-up  order  here,  though  it  would  no  doubt 
exercise  an  influence  upon  this  Court  in  making  the  order.  Now 
at  this  moment  there  are  no  proceedings  pending  to  secure  the 
assets  here,  nor  has  any  application  been  made  to  the  Courts 
of  this  country  for  that  purpose,  and  in  the  meantime,  however 
ready  this  Court  may  be  to  shew  courtesy  to  the  Courts  of  New 
Zealand,  it  does  seem  proper  to  interfere,  and  that  sufficient 
reason  exists  for  taking  proceedings  in  order  to  secure  the 
.  English  assets.  Having,  therefore,  jurisdiction  to  make  a  winding- 
up  order  I  feel  myself  at  liberty  to  sanction  the  acceptance  of  the 
undertaking  offered  by  Mr.  Hart.  I  have  said  thus  much  as  to 
my  own  opinion  upon  the  effect  of  the  Act.  But  there  is  the 
authority  of  In  re  Commercial  Banh  of  India  (1),  in  which  counsel 
of  eminence  were  engaged  on  both  sides,  Mr.  Southgate,  Q.C., 
Mr.  JBristowe,  and  Mr.  (now  Lord  Justice)  Lindley  being  for  the 
petitioners,  and  Mr.  (now  Lord  Justice)  Baggallay  and  Mr.  KeTce- 
ivieh  for  the  official  liquidator  of  the  new  company.  There  a 
joint  stock  company  formed  in  India,  registered  under  Indian 
law,  and  having  its  principal  place  of  business  in  India,  with  an 
agent  and  a  branch  office  in  England,  was  ordered  to  be  wound 
up  under  the  Act  of  1862,  and  Lord  Bomilly  said  (2)  :  "  I  think  I 
have  jurisdiction  to  make  the  order;  if  the  company  is  not 
(1)  Law  Eep.  6  Eq.  517.  (2)  Law  Kep.  6  Eq.  519. 
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wound  up  here,  these  persons  will  not  be  able  to  get  their    KAY,  J. 

money."  1884 

Now  that  case  was  decided  in  1868,  and  no  authority  against  "iTre 

it  has  been  cited.    Certain  obita  dicta  in  a  case  in  which  the  JJ^theson 

Brothers, 

present  point  did  not  arise  and  an  observation  in  Lord  Justice  Limited. 
Lindleys  book  on  Partnership  have  been  referred  to,  but  nothing 
amounting  to  this,  that  In  re  Commercial  Bank  of  India  (1)  was 
wrongly  decided.  That  decision  is  one  which  I  should  be  dis- 
posed to  follow,  even  if,  as  is  not  the  case,  my  own  opinion  had 
been  the  other  way.  I  shall  accordingly  hold  that  the  Court  has 
sufficient  jurisdiction  to  sanction  the  acceptance  of  the  under- 
taking, and  if  the  undertaking  had  not  been  given  that  it 
had  sufficient  jurisdiction  to  appoint  a  provisional  liquidator  ; 
for  I  consider  that  I  am  justified  in  taking  steps  to  secure  the 
English  assets  until  I  see  that  proceedings  are  taken  in  the 
Neio  Zealand  liquidation  to  make  the  English  assets  available 
for  the  English  creditors  jpari  passu  with  the  creditors  in  New 
Zealand. 

Solicitor  for  Petitioner  :  Walter  Barnett  Styer.  - 
Solicitors  for  Mr.  Hart :  George  Wright  &  Co. 

W.  W.  K. 


HUGHES  V.  COLES.  kay,  j. 

[1878    H.  406.] 

Annuity  charged  on  Land  and  the  Rents  thereof — Right  first  accrued  in  1851 — 
Claim  first  made  in  1884 — Statute  of  Limitations  (Ji  &  4  Will.  4,  c.  27),  s.  1 
[Revised  Ed.  Statutes,  vol.  vii.,  p.  387] — Real  Property  Limitation  Act, 
1874  (37  &  38  Vict.  c.  57),  s.s.  1,  9,  10. 

By  an  indenture  executed  in  1833,  real  estate  was  convejxd  to  trustees 
and  their  heirs  upon  trust  as  to  one  moiety  that  immediately  after  the 
death  of  M.  C.  they  should  out  of  the  moiety  and  the  rents  and  profits 
thereof  pay  unto  J.  M.,  and  to  his  heirs  and  assigns,  or  permit  him  or  them 
to  receive  it,  an  annuity  of  £8  half-yearly. 

M.  C.  died  in  1857.    No  payment  was  ever  made  in  respect  of  the 


1884 
Jtihj  7,  10. 


(1)  Law  Rep.  G  Va[.  517. 
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KAY,  J.  annuity,  and  the  annuitant  first  made  a  claim  in  1884.    The  Chief  Clerk 

jgg^  had  certified  that  he  was  entitled  to  a  perpetual  annuity. 

V— On  summons  to  vary  the  certificate  : — 
Hughes  Held,  that,  by  sect.  1  of  the  Act  37  &  38  Vict.  c.  57,  no  proceeding  to 

qq.^^^  recover  any  "  rent,"  which,  inasmuch  as  by  sect.  9  the  Act  must  be  con- 

  strued  with  the  3  &  4  Will.  4,  c.  27,  meant  by  the  interpretation  clause 

of  that  Act,  any  annuity  charged  upon  land,  could  be  taken  after  twelve 
years  from  the  time  when  the  right  first  accrued,  therefore  if  there  had  not 
been  any  trust,  those  twelve  years  having  elapsed,  none  of  the  past  instal- 
ments of  the  annuity  could  be  recovered,  and  that  the  effect  'of  sect.  10  of 
the  37  &  38  Vict.  c.  57,  was  that  no  payment  of  the  annuity  which  became 
due  before  the  application  was  made  was  recoverable,  the  remedy  being 
only  the  same  as  if  there  had  not  been  any  trust. 

This  was  an  action  for  partition  of  freehold  estate  or  for  a 
sale. 

By  an  indenture  of  release,  dated  the  15th  of  September,  1833, 
certain  real  estate  was  conveyed  to  trustees  and  their  heirs  upon 
trust,  as  to  one  moiety  thereof,  that  from  and  immediately  after 
the  decease  of  Mary  Coles  they  should,  by,  with,  and  out  of  the 
same  moiety  and  the  rents  and  profits  thereof  pay  unto  /.  W.  F.  M, 
Morgan,  and  to  his  heirs  and  assigns  for  ever,  or  permit  him  or 
them  to  receive  it,  an  annuity  or  clear  yearly  sum  of  £8  half- 
yearly,  and  subject  thereto  other  trusts  were  created. 

Mary  Coles  died  in  the  year  1857,  and  from  that  year  down  to 
the  8th  of  June,  1884,  no  claim  whatsoever  was  made  in  respect 
of  the  said  annuity,  but  the  trustees  of  the  deed  of  1833  had  paid 
the  whole  of  the  net  rents  and  profits  of  the  same  moiety  on  which 
the  annuity  was  charged  to  the  persons  who  were  entitled  to  the 
estate  subject  to  the  annuity. 

Judgment  was  given  in  the  action  in  1882,  and  it  was  then 
ordered  that  accounts  should  be  taken  and  inquiries  made  as  to 
the  persons  interested,  and  that  the  estate  should  be  sold,  and  it 
had  been  sold,  and  the  proceeds  of  sale  paid  into  Court. 

By  the  certificate  of  the  Chief  Clerk  it  was  certified  that  the 
moiety  of  the  estate  was  subject,  under  the  provisions  of  the  in- 
denture of  1833,  after  the  death  of  Mary  Coles,  to  a  perpetual 
annuity  of  £8  payable  to  /.  W.  F,  M.  Morgan. 

A  summons  was  taken  out  by  some  of  the  persons  interested  in 
the  fund,  asking  that  the  certificate  might  be  varied  by  certifying 
that  the  moiety  of  the  estate  was  not  now  subject  to  the  annuity. 
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and  it  was  adjourned  into  Court,  and  now  came  on  to  be  heard 
with  the  further  consideration.    At  the  hearing  the  only  point 
raised  was  in  reference  to  the  arrears  previously  to  the  claim  in 
||      June,  1884. 

Maidloiv,  for  the  summons,  submitted  that  this  charge  came 
within  the  10th  section  of  the  Beal  Property  Limitation  Act,  1874 
(37  &  38  Yict.  c.  57),  which  enacted  that  "  after  the  commence- 
ment of  this  Act  no  action,  suit,  or  other  proceeding  shall  be 
brought  to  recover  any  sum  of  money  or  legacy  charged  upon  or 
payable  out  of  any  land  or  rent,  at  law  or  in  equity,  and  secured 
by  an  express  trust,  or  to  recover  any  arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  money  or  legacy  so  charged  or  payable 
and  so  secured,  or  any  damages  in  respect  of  such  arrears,  except 
within  the  time  within  which  the  same  would  be  recoverable  if 
there  were  not  any  such  trust,"  and  this  was  a  sum  of  money 
charged  upon  land  and  secured  by  an  express  trust.  By  sect.  9 
of  the  Act  of  1874  all  the  provisions  of  the  Statute  of  Limita- 
tions (3  &  4  Will.  4,  c.  27),  (with  certain  exceptions),  were  to  re- 
main in  force  and  to  be  construed  together  with  the  Act  of  1874, 
and  by  sect.  1  of  the  Act  of  1833,  "  the  word  *  rent '  shall  extend 
....  to  all  annuities  and  periodical  sums  of  money  charged 
upon  or  payable  out  of  any  land  " ;  this  annuity  was  therefore  a 
rent,  and  was  secured  by  an  express  trust,  and  clearly  came 
within  the  language  of  sect.  10,  and  the  effect  of  it  was  to  remove 
altogether  the  provision  of  sect.  25  of  the  Act  of  1833,  which  pro- 
tected land  or  rent  which  was  vested  in  a  trustee  upon  any  ex- 
press trust,  consequently  a  claim  of  this  sort  was  barred  unless  it 
were  made  "within  twelve  years  next  after  the  time  at  which 
the  right  "  to  bring  an  "action  or  suit  shall  have  first  accrued  " 
(sect.  1  of  the  Act  of  1874),  and  such  right  (sect.  2),  "  to  recover 
any  land  or  rent  shall  be  deemed  to  have  first  accrued  ....  at 
the  time  at  which  the  same  shall  have  become  an  estate  or  in- 
terest in  possession,"  that  was  to  say  the  time  when  the  annuity 
first  became  payable.  Therefore  nothing  now  could  be  recovered 
in  respect  of  the  arrears  of  the  annuity  because  more  than  twelve 
years  luid  elapsed  next  after  the  time  at  which  it  became  an 
interest  in  possession  in  1851.    Should  it  be  considered  that 
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KAY,  J.    sect.  10  did  not  apply,  it  was  clear  that  only  six  years'  arrears  of 
1884       the  annuity  could  be  recovered. 

Hlghes        Eastings,  Q.C.,  and  G.  FarJce,  for  parties  in  the  same  interest, 
adopted  the  arguments. 

Upjohn,  for  the  annuitant ; — 

As  regarded  the  arrears  of  the  annuity,  all  that  was  claimed  was 
six  years  under  sect.  42  of  the  3  &  4  Will.  4,  c.  27.  As  regarded 
the  annuity,  it  was  not  a  sum  of  money  charged  upon  land,  but 
it  was  rent,  as  the  fruit  of  which  every  half-year  there  accrued 
due  a  sum  of  money,  but  the  rent  itself  was  not  a  sum  of  money. 
Edwards  v.  Warden  (1)  shewed  that  "  sum  of  money  "  were  words 
applicable  to  each  instalment  of  the  annuity  as  it  became  due, 
and  not  to  the  whole  annuity  or  a  series  of  successive  sums  of 
money.  If  the  language  of  sect.  10  of  the  Act  of  1874  were  com- 
pared with  that  in  sect.  8  it  would  be  seen  that  the  words  "  land  or 
rent "  must  be  read  together,  and  that  sect.  10  only  extended  to 
the  sum  of  money  or  legacy  which  was  charged  upon  any  land  or 
rent,  and  was  secured  by  the  express  trust,  and  treating  each 
successive  instalment  of  the  annuity  as  a  sum  of  money  charged 
upon  land,  then  under  sect.  8  the  present  right  to  receive  the 
sum  of  money  did  not  accrue  until  it  became  payable,  therefore, 
as  to  each  instalment  or  fruit  of  the  annuity,  the  statute  did  not 
begin  to  run  until  the  day  of  payment  of  the  instalment  had 
arrived.  The  case  was  governed  by  sect.  1  of  the  Act  of  1874  and 
sect.  25  of  the  Act  of  1833,  and  was  not  affected  by  sect.  10  of  the 
Act  of  1874,  as  that  applied  only  to  the  case  of  a  particular  sum 
charged  upon  land. 

Townsend,  for  other  parties. 

Maidlow,  in  reply : — 

In  Edwards  v.  Warden  there  was  not  an  annuity  charged  upon 
land,  and  hence  a  distinction  between  that  case  and  this,  and  it 
did  not  come  within  clause  1  of  the  Act  of  1833.  In  effect  it 
was  argued  that  although  the  original  rent  might  have  been 
barred  by  the  statute,  yet  every  year  there  would  be  a  new  rent 
(1)  Law  Eep.  9  Ch.  495 ;  1  App.  Cas.  281. 
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accruing ;  but  if  there  had  been  no  express  trust  the  rent  would  KAY,  J. 
have  absolutely  gone  twelve  years  after  1851,  and  sect.  10  of  the  issi 

Act  of  1874  put  the  several  half-yearly  payments  of  the  annuity  h^es 
upon  the  same  footing  as  if  there  had  been  no  express  trust.  [He 
referred  to  the  case  of  In  re  AshwelTs  Will  (1).] 

Kay,  J.,  after  stating  that  by  a  deed  dated  the  15th  of  Sep- 
tember, 1833,  certain  real  estate  was  conveyed  to  trustees  upon 
trust  to  pay  an  annuity  to  /.  Morgan,  his  heirs  and  assigns,  for 
ever ;  that  the  right  to  receive  the  annuity  first  accrued  more 
than  twenty  years  ago ;  and  that  nothing  had  ever  been  paid  in 
respect  of  it,  said  : — 

The  question  is  as  to  the  effect  in  that  state  of  things  of  the 
recent  Statute  of  Limitations,  37  &  38  Yict.  c.  57,  s.  10.  It  is 
obvious  that  the  terms  of  the  section  do  not  destroy  the  right 
to  recover  any  future  payments  of  the  annuity.  "  Any  sum  of 
money  "  may  apply  to  each  instalment  of  the  annuity  as  it 
becomes  due,  as  was  said  in  Edwards  v.  Warden  (2),  so  that  the 
right  to  recover  any  one  payment  of  the  annuity  is  the  same 
under  that  section  as  if  there  were  no  trust,  but  the  right  to 
future  payments  has  not  yet  arisen  at  all,  and  consequently  the 
section  does  not  apply  to  such  future  payments.  This  was  ad- 
mitted in  the  argument,  and  the  real  question  is.  What  is  the 
effect  of  the  section  upon  the  payments  which  had  become  due 
before  the  present  application  was  made.  By  sect.  9  the  Act  is 
to  be  construed  together  with  the  Act  3  &  4  Will.  4,  c.  27,  s.  1 ; 
the  interpretation  clause  of  that  Act  provides  that  the  word 
"  rent "  shall  extend  to  all  annuities  charged  upon  or  payable 
out  of  any  land ;  and  sect.  42  provides  that  no  arrears  of  rent 
shall  be  recovered  but  within  six  years,  and  if  the  annuity  be,  as 
it  is  admitted,  an  existing  charge,  six  years'  arrears  would  be 
recoverable  under  that  section.  But  by  sect.  1  of  the  Act  of  1874 
no  proceeding  to  recover  any  rent,  that  is,  any  annuity  charged 
upon  land,  can  be  taken  after  twelve  years  from  the  time  when 
the  right  first  accrued;  therefore  if  there  were  not  any  trust, 
those  twelve  years  having  elapsed,  none  of  the  past  instalments 
of  the  annuity  could  now  be  recovered.  That  is  precisely  what 
(1)  Joh.  112.  (2)  Law  Hep.  9  Ch.  505. 
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KAY,  J.  sect.  10  of  the  Act  of  1874  says  must  now  happen  ;  and  accord- 

1884  ingly  it  seems  to  me  that  the  result  is  that  no  payment  of  the 

Htjghks  annuity  which  became  due  before  this  application  was  made  in 

^-  June,  1884,  can  now  be  recovered,  because  as  to  any  such  sum 

v^OLES. 

  the  remedy  is  only  the  same  as  if  there  were  not  any  trust,  in 

which  case  it  would  be  irrecoverable. 

There  must  be  an  order  declaring  that  J".  W.  F.  M.  Morgan  is 
entitled  to  the  annuity,  but  that  he  is  not  entitled  to  any  of  the 
arrears  previously  to  the  8th  of  June,  1884. 

Solicitors :  Samuel  Price  &  Son ;  F,  Venn  ;  Stones,  Morris,  dt 
Stone  ;  Henry  AdJcin. 

T.  F.  M. 
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FUSSELL  V.  DOWDING.  chitty,  j. 

[1872    F.  7.] 

Practice — Exjpiration  of  Time  limited  for  appealing — Bevivor — Special  Circum-  '^"^^ 
stances — Discretion  of  the  Court — Rules  of  S^ipreme  Courts  1883,  Order  xvii.y 
r.  4. 

By  a  marriage  settlement  the  property  of  the  wife  was  vested  in  trustees 
upon  trust  for  the  wife,  for  her  separate  use,  and  in  case  there  should  be  no 
issue  (which  event  happened)  for  the  wife,  her  executors,  administrators, 
and  assigns,  if  she  survived  her  husband,  but  if  she  died  in  his  lifetime 
then  for  the  husband  for  his  life,  and  subject  thereto  for  such  persons  as 
should  be  of  the  wife's  own  kindred  as  she  should  by  will  appoint,  and  in 
default  of  appointment  for  such  persons  as  would  be  entitled  under  the 
Statutes  of  Distribution,  in  case  she  had  died  intestate  and  unmarried. 

The  marriage  was  dissolved  in  1871,  and  in  1872  the  wife,  in  a  suit 
instituted  by  her  against  her  late  husband  and  the  trustees  of  the  settle- 
ment, obtained  a  decree  that  she  was  absolutely  entitled  to  the  property 
comprised  in  the  settlement. 

By  her  will,  dated  in  1877,  the  wife  disposed  of  the  property  as  if  it  was 
her  own  absolutely,  and  died  in  1881,  in  the  lifetime  of  her  late  husband : — 

Held,  in  the  absence  of  special  circumstances,  that  the  next  of  kin  of  the 
wife  were  not  now  entitled  to  an  order  to  revive  the  suit  or  to  carry  on 
proceedings  therein  for  the  mere  purpose  of  appealing  against  the  decree 
of  1872. 

By  a  settlement  dated  tlie  30tli  of  April,  1858,  made  on  the 
marriage  of  the  Plaintiff,  Maria  Mary  Fussell,  and  Pierre,  Count 
de  Gendre,  certain  real  and  personal  estate  to  which  the  Plaintiff 
was  entitled  was  vested  in  trustees  upon  trust  during  the  joint 
lives  of  the  Count  de  Gendre  and  the  Plaintiff,  for  the  Plaintiff  for 
her  separate  use,  and  if  there  should  not  be  any  issue  of  the 
marriage  then  that  the  trustees  should  stand  possessed  of  the 
trust  fund  for  the  Plaintiff,  her  executors,  administrators,  and 
assigns,  in  case  she  survived  the  Count  de  Gendre,  but  if  she 
should  die  in  his  lifetime,  then  in  trust,  after  her  decease  and 
such  failure  of  issue  as  aforesaid,  to  pay  the  income  to  the  Count 
de  Gendre  for  the  residue  of  his  life,  and  subject  thereto  for  such 
persons  as  should  be  of  her  own  kindred,  in  such  manner  as  the 
Plaintiff  should  by  will  appoint,  and  in  defiiult  of  such  appoint- 
ment, for  such  persons  as  would  be  entitled  thereto  under  the 
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CHITTY,  J.  Statutes  of  Distribution  in  case  she  had  died  intestate  and  un- 
1884  married. 
FussELL       There  was  no  issue  of  the  marriage. 

DowDTNG  J^ly>  1870,  the  Plaintiff  presented  a  petition  to  Her 

 ■      Majesty's  Court  for  Divorce  and  Matrimonial  Causes,  praying  for 

a  dissolution  of  the  marriage,  upon  which  a  decree  nisi  for  the 
dissolution  of  the  marriage  was  obtained,  and  by  a  final  decree 
made  on  the  7th  of  November,  1871,  the  marriage  was  dissolved. 

The  Plaintiff  filed  her  bill  against  her  late  husband  and  the 
trustees  of  the  settlement  praying  that  she  might  be  declared 
absolutely  entitled  to  the  property. 

By  the  decree  made  on  the  hearing  of  the  cause,  dated  the  12th 
of  July,  1872  (1),  the  Court  declared  that  the  Plaintiff  was  en- 
titled to  the  whole  property. 

The  trustees  of  the  settlement  thereupon  assigned  and  transferred 
to  the  Plaintiff  all  the  property  comprised  in  the  settlement. 

The  Plaintiff,  by  her  will,  dated  the  2nd  of  January,  1877,  dis- 
posed of  her  real  and  personal  estate,  which  had  been  held  under 
the  trusts  of  the  settlement,  as  if  the  same  was  her  own  property, 
and  after  devising  certain  real  estate  (which  had  been  so  held  as 
aforesaid)  and  providing  for  certain  legacies  and  annuities,  she 
bequeathed  her  residuary  personal  estate  for  charitable  purposes, 
as  therein  mentioned. 

The  Plaintiff  died  in  the  month  of  December,  1881,  in  the 
lifetime  of  her  late  husband. 

On  the  12th  of  March,  1884,  EUzaheth  Kent,  the  sole  next  of 
kin  and  an  annuitant  under  the  will  of  the  Plaintiff,  Maria  Mary 
Fussell,  applied  by  way  of  motion  to  the  Court  of  Appeal  for 
leave  to  appeal  from  the  decree  dated  the  12th  of  July,  1872, 
when  the  Court  directed  the  motion  to  stand  over  in  order  to 
enable  the  applicant  to  make  such  application  as  she  might  be 
advised  to  revive  the  suit. 

This  was  a  motion  on  behalf  of  the  applicant,  that  in  default  of 
Henry  Holland  Burne,  the  legal  personal  representative  of  Mary 
Maria  Fussell,  obtaining  an  order  to  revive  the  suit,  or  carry  on 
proceedings  therein  within  a  certain  time  named,  then  that 
the  said  suit  might  stand  revived  from  the  date  of  the  present 
(1)  Law  Eep.  14  Eq.  421. 
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application  without  further  order,  and  that  proceedings  therein  CHITTY,  J. 
might  be  carried  on  between  the  said  jET.  H.  Burne,  as  such  repre-  1884 
sentative  of  the  Plaintiff,  and  the  Defendants  as  the  same  might  fussell 
have  been  carried  on  between  the  Plaintiff  and  the  said  Defendants. 

DOWDING. 

Grosvenor  Woods,  in  support  of  the  motion  : — 

I  submit  that  the  applicant  in  this  case  ought  to  have  been 
made  a  party  in  the  first  instance  to  the  proceedings  in  this  suit. 

The  trustee  at  the  date  of  this  decree  could  not  properly  repre- 
sent the  next  of  kin,  because  until  the  death  of  Mrs.  Fussell  they 
were  an  unascertainable  class. 

I  submit  that  as  a  person  having  a  substantial  interest  and 
prejudiced  by  the  decree,  the  applicant  is  entitled  to  the  order 
now  asked  for :  Burstall  v.  Fearon  (1). 

Notwithstanding  the  lapse  of  time,  the  Court  will  not  refuse  to 
exercise  its  discretion,  but  it  will  allow  the  suit  to  be  revived,  as 
justice  can  only  be  done  in  that  way  :  Curtis  v.  Sheffield  (2). 

Macnaghten,  Q.C.,  and  Northmore  Laivrenee,  for  the  surviving 
trustee  of  the  settlement : — 

The  decree  in  this  suit  has  been  fully  worked  out,  and  there 
remains  nothing  more  to  be  done  in  the  suit.  The  Court  will 
not  allow  a  suit  to  be  revived  for  the  mere  purpose  of  an  appeal. 

The  time  for  appealing,  moreover,  has  long  since  expired : 
Curtis  V.  Sheffield  (3).  Great  injustice  would  be  done  if  appli- 
cations of  this  kind  were  allowed  to  succeed. 

Bomer,  Q.C.,  and  B.  B.  Boners,  for  the  legal  personal  repre- 
sentative of  the  testatrix. 

Grosvenor  Woods,  in  reply. 

Chitty,  J. : — 

This  is  an  application  for  an  order  to  carry  on  the  proceedings 
in  the  suit  of  Fussell  v.  Bouding  (4).    The  position  of  the  appli- 
cant is  this.    She  alleges,  and  I  understand  has  given  prima 
^   facie  proof,  that  she  is  one  of  the  next  of  kin  of  Mrs.  Fussell,  Mrs. 

(1)  21  Ch.  I).  Vli\.  (3)  21  (^li.  V>.  I. 

(2)  20  Ch.  1).  \m.  (4)  Law  Kop.  14  Eq.  421. 
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CHTTTY,  J.  Fussell  instituted  a  suit  in  1872,  and  in  July  of  that  year  a  judg- 
1884       ment  was  made  which  was  final  on  the  face  of  it.    It  was  a  deck- 
Fussell     ration  that  she  was  entitled  absolutely  to  the  whole  of  the  pro- 
DowDiNG.    P^i^ty  comprised  in  her  marriage  settlement,  and  that  was  followed 
—      by  a  direction  that  the  trustees  should  transfer  the  property  over 
to  her.    It  is  not  for  me  to  say  whether  that  decree  was  right  or 
wrong.    I  think  I  ought  to  assume  that  it  was  right. 

The  decree,  as  I  have  said,  was  final,  and  there  has  been  no 
objection  brought  forward  as  to  the  suit  having  been  properly 
constituted  at  the  time  the  decree  was  made,  and  as  to  the  suit 
having  been  properly  conducted.  The  circumstances  were  such 
that  it  was  impossible  to  make  her  next  of  kin  parties,  because 
she  being  alive,  her  next  of  kin  under  the  Statutes  of  Distribution 
were  necessarily  an  unascertained  class.  If  a  decision  is  wanted, 
I  refer  to  the  case  of  Clowes  v.  Hilliard  (1)  for  the  purpose  of 
shewing  that  persons  in  that  situation  could  neither  have  main- 
tained a  suit  themselves,  nor  would  they  have  been  necessary  or 
proper  parties  to  any  suit  that  might  have  been  instituted  by 
anyone  else.  Ex  necessitate  rei  they,  being  an  unascertained  class, 
and  a  class  that  could  not  be  represented  by  an  individual 
member  of  it  at  the  time,  were  according  to  the  law  of  the  Court, 
not  depending  on  any  statutes,  represented  by  the  trustees.  And 
the  trustees  in  the  suit  did  their  duty,  contested  the  case,  and 
notwithstanding  their  argument,  the  decree  which  I  have  already 
referred  to  was  made. 

At  the  time  when  that  decree  was  made  the  time  for  appealing 
was  five  years,  and  Mrs.  Fussell  has  lived  and  died  in  the  belief, 
which  she  was  justified  in  entertaining,  that  that  decree  was  final, 
and  that  the  property  which  had  thus  been  adjudged  to  belong 
to  her,  did  belong  to  her,  and  that  it  could  not  be  taken  away 
from  her.  Under  those  circumstances  she  made  her  will  about 
five  years  after  the  date  when  the  decree  was  made,  and  under 
that  will  the  present  applicant  does  take  an  interest.  Nothing 
whatever  remains  to  be  done  under  the  decree. 

Now  the  applicant  avowedly  asks  for  an  order  to  revive  simply 
for  the  purpose  of  appealing ;  when  I  say  "  revive,"  I  mean  to 
carry  on  the  proceedings.    The  rule  under  which  the  present 

(1)  4  Ch.  D.  413. 
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application  is  necessarily  made  is  rule  4  of  Order  xvii.,  and,  CHITTY,  J. 
passing  by  the  introductory  matter,  I  refer  to  the  rule  for  the  1884 
purpose  of  reading  these  words  only,  "  where  ...  it  becomos  Fussell 
necessary  or  desirable  that  any  person  not  already  a  party  should 

be  made  a  party,"  an  order  may  be  obtained.    It  seems  to  me   

that  the  Court  has  a  discretion  in  making  the  order,  and  the 
applicant  is  bound  to  shew  that  it  is  either  necessary  or  desirable 
for  the  purpose  of  working  out  the  decree.  In  this  case  the 
decree  admittedly  has  been  worked  out,  and  a  transfer  of  the 
funds  has  been  made  years  ago.  The  only  object,  therefore,  is 
that  there  may  be  an  appeal  from  the  decree. 

It  appears  to  me,  having  regard  to  the  observations  which  fell 
from  the  late  Master  of  the  Kolls  in  Curtis  v.  Sheffield  (1),  that  in 
cases  of  this  kind,  where  the  only  object  of  a  party  asking  for  an 
order  is  to  appeal,  and  where  there  are  no  special  circumstances 
in  the  case,  where,  for  instance,  there  is  no  suggestion  of  collusion 
or  fraud,  or  the  like,  and  where  there  is  no  irregularity,  as  there 
was  in  the  case  of  Walmsley  v.  Foxliall  (2),  where  the  decree  had 
erroneously  dealt  with  future  rights,  the  right  rule  to  be  observed 
is  this,  that  such  an  order  should  not  be  made  after  the  ex- 
piration of  the  time  which  is  limited  now  for  an  appeal,  namely, 
one  year.    It  is  not  necessary  to  go  so  far  as  that  in  the  case 
which  I  am  dealing  with,  because  a  period  of  something  like 
twelve  years  has  elapsed  since  that  decree  was  made.  I  think  that 
the  application  ought  not  to  succeed,  that  it  certainly  is  not 
necessary  "  nor,  in  my  opinion,  "  desirable  "  that  such  an  order 
should  be  made.    It  is  for  the  benefit  of  all  suitors  that  they 
should  be  able  to  act  on  a  judgment,  which  on  the  face  of  it  is 
final,  after  the  time  has  elapsed  for  the  bringing  of  any  appeal, 
and  I  think  they  are  entitled  so  to  act,  and  treat  that  judgment 
as  final  unless  there  are  special  circumstances  which  I  am  quite 
clear  there  are  not  in  this  case.    It  is  said  by  Mr.  Grosvenor 
Woods  that  there  is  a  hardship  in  the  case,  because  the  next  of 
kin  were  not  before  the  Court,  but  they  were  before  tlie  Court  in 
the  only  way  in  which  they  could  be.    They  were  represented  bv 
-  the  trustees,  and  the  trustees  did  their  duty  to  them.    I  think  T 
should  be  making  a  very  evil  precedent,  and  one  that  would  be 
(1)  21  Ch.  D.  1.  (2)  1  D.  J.  &  S.  151. 
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CHITTY,  J.  most  injurious  to  suitors,  particularly  having  regard  to  the 
1884       amended  practice  under  which  the  Court  can  appoint  parties  to 
Fus^LL     represent  other  persons  in  a  suit,  if  I  were  to  say  that  the  fact 
DowDiNG    ^lone  that  they  were  not  actual  parties,  but  only  represented,  is  a 
— -       ground  for  making  such  an  order  as  is  asked  for.    I  hold  that 
the  application  fails,  and  must  be  refused  with  the  usual  conse- 
quence. 

Solicitors :  Guscotte,  Wadham,  S  Daw ;  BoUnson,  Fresfon,  & 
Stow. 

G.  M. 


CHITTY,  J.  I'i^  ^6  WILSON, 

WILSON  V.  ALLTKEE. 
[1880   W.  737.] 

Administration  Action — District  Registry — Taxation — Taxing  Officer — District 
Registrar — Bides  of  the  Supreme  Court,  1883,  Order  xxxr.,  r.  4 ;  Order  lxy., 
r.  27,  sub-s.  43 — Supreme  Court  Funds  Rules,  1884,  rr.  3,  11,  12,  98,  111. 

The  Court  can,  in  its  discretion,  order  the  taxation  of  costs  in  an  adminis- 
tration action  commenced  and  prosecuted  in  a  District  Kegistry  to  be  made 
by  the  District  Eegistrar.. 

The  term  "  Taxing  Officer  "  in  rules  3, 11,  and  12  of  Supreme  Court  Funds 
Kules,  1884,  these  rules  being  read  in  conjunction  with  Order  lxv.,  rule  27, 
sub-s.  43  of  Eules  of  Supreme  Court,  1883,  includes  "  District  Eegistrar, -3 
where  the  Court  has  directed  taxation  to  be  made  by  that  officer,  and  the 
Paymaster  is  bound  to  act  on  the  certificate  of  taxation  of  a  District 
Eegistrar,  when  the  Court,  in  the  exercise  of  its  discretion,  has  directed 
taxation  in  the  District  Eegistry. 

The  Court,  however,  following  Day  v.  WJiitfaJcer  (1),  will  not,  except 
under  very  special  circumstances,  direct  the  costs  of  an  action  commenced 
in  a  District  Eegistry  to  be  taxed  otherwise  than  by  a  Taxing  Master  of  the 
Chancery  Division. 

This  action  was  an  administration  action,  and  had  been  com- 
menced in  1880  in  the  Liverpool  District  Eegistry,  where  all  the 
accounts  and  inquiries  had  been  taken  and  made,  and  the  District 
Eegistrar  having  made  his  certificate  the  action  came  on  upon 
further  consideration,  as  a  short  cause,  before  Chitty,  J.,  on  the 


April  7 ; 
June  23 ; 
Julij  7. 


(1)  6  Ch.  D.  734. 
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1884 

In  re 
Wilson. 

"WlLSOlv 
V. 

Alltkee. 


7th  of  April.    The  minutes  of  the  order  contained  a  decree  for  CHITTY,  j, 
taxation  of  costs  by  the  District  Eegistrar,  lodgment  in  Court  of 
a  sum  then  in  the  District  Kegistry  and  payment  of  the  costs 
when  taxed  out  of  the  fund  in  Court. 

Upon  drawing  up  the  order  the  Eegistrar  raised  the  objection 
that,  having  regard  to  the  Supreme  Court  Funds  Kules,  1884,  the 
Paymaster  could  not  act  upon  the  certificate  of  the  District 
Eegistrar,  and  therefore  that  the  order  ought  to  direct  taxation 
by  a  Taxing  Master  of  the  Chancery  Division. 

The  matter  was  mentioned  to  the  Court  on  the  23rd  of  June, 
and  then  stood  over  in  order  that  the  Judge  might  communicate 
with  the  Eegistrar  and  the  Paymaster  on  the  subject. 

Inee,  Q.C.,  and  Christopher  James,  for  the  Plaintiff. 

Melville,  for  the  Defendants. 

They  referred  to  Order  xxxv.,  rule  4,  and  Order  lxv.,  rule  27, 
sub-s.  43  of  rules  of  the  Supreme  Court,  1883,  and  to  Supreme 
Court  Funds  Eules,  1884,  rules  3,  11,  12,  98,  &  111. 


Chitty,  J. : — 

A  doubt  has  been  suggested  by  the  Eegistrar  on  drawing  up 
this  order,  after  seeing  the  Paymaster,  whether  where  an  action 
such  as  this  has  been  commenced  in  the  District  Eegistry,  and 
all  the  accounts  and  inquiries  have  been  taken  and  prosecuted 
there,  and  the  fund  has  subsequently  been  transferred  into  Court, 
the  Paymaster  is  authorized,  in  the  event  of  an  order  being  made 
for  taxation  in  the  District  Eegistry,  to  act  on  the  certificate  of  the 
District  Eegistrar. 

The  difficulty  has  been  caused  by  rule  111  taken  in  connection 
with  rules  3, 11,  and  12  of  the  Supreme  Court  Funds  Eules,  1884. 

A  portion  of  the  estate  administered  in  this  action,  consisting 
of  about  £1510,  is  at  present  in  the  Liverpool  District  Eegistry, 
and  it  is  proposed  to  bring  this  sum  into  tlie  pay-oflice  in  London, 
and  so  make  it  "  funds  in  Court "  within  the  definition  of  rule  3. 

Now  rule  111  says,  "  These  rules  shall  not  apply  in  the  District 
Eegistries  to  funds  in  Court  or  hereafter  lodged  in  Court."  It 
was  suggested  in  argument  that  for  the  purposes  of  the  present 

11  2  1 
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CHITTY, J.  case  the  rule  must  be  interpreted  as  if  the  words  "funds  in 


1884 
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Court "  were  equivalent  to  the  words  "  funds  in  a  District 
Eegistry."  That  would  be  simply  nonsensical,  as  funds  in  a 
District  Eegistry  are  clearly  not  "  funds  in  Court."  No  doubt 
there  is  some  difficulty  in  construing  this  rule,  but  probably  the 
best  interpretation  of  it  is  to  say  that  these  rules  do  not  apph^ 
in  District  Eegistries  to  funds  in  Court  where  the  order  for  pay- 
ment has  been  made  by  the  District  Eegistrar,  because  the  Pay- 
master might  find  a  difficulty  in  acting  on  orders,  not  perhaps 
always  in  the  same  form,  made  by  the  numerous  District  Eegistrars 
throughout  the  country ;  but  whether  this  is  the  true  interpre- 
tation of  the  rule  or  not,  the  Paymaster  can,  in  my  opinion,  safely 
act,  and,  indeed,  is  bound  to  act,  on  the  certificate  of  taxation  of 
the  District  Eegistrar  where  this  Court  has  in  the  exercise  of  its 
discretion  directed  taxation  in  the  District  Eegistry. 

'Now,  turning  to  rule  3,  the  interpretation  of  terms  rule,  I  find 
that  Taxing  Officer  means  a  Taxing  Master  in  the  Chancery 
Division  of  the  Court,  and  the  Master  or  person  whose  duty  it  is  to 
tax  the  costs  in  the  other  Divisions  or  in  Lunacy ;  and  then  the 
same  rule  says  "  in  causes  and  matters  pending  in  a  District 
Eegistry,"  which  is  the  case  here,  "Taxing  Officer  means  Dis- 
trict Eegistrar."  [His  Lordship  then  read  rules  11  and  12  of 
the  Supreme  Court  Funds  Eules,  1884,  and  continued : — ]  I 
think  in  these  rules  the  words  "  Taxing  Officer,"  on  whose  certi- 
ficate the  Paymaster  is  to  act,  must  be  read  in  connection  with 
Order  Lxv.,  rule  27,  sub-sect.  43,  of  the  Eules  of  the  Supreme 
Court,  1883,  so  as  to  make  "  Taxing  Officer "  equivalent  to 
District  Eegistrar  when  the  Court  has  ordered  ta!s:ation  to  be 
made  by  that  officer;  for  I  cannot  read  rule  111  of  the  Supreme 
Court  Funds  Eules,  1884,  as  destroying  or  stultifying  the  Eules 
of  the  Supreme  Court,  1883. 

The  result,  therefore,  in  my  opinion,  is  that  where  the  Court  in 
its  discretion  orders  taxation  to  be  made  in  the  District  Eegistry, 
the  Paymaster  can  safely  act  on  that  order  though  the  taxation 
has  not  been  made  by  a  Taxing  Master  of  the  Chancery  Division. 
The  certificate  on  which  he  has  to  act  will,  under  rule  98  of  the 
Supreme  Court  Funds  Eules,  1884,  be  transmitted  by  the  proper 
officer  to  the  Audit  Office,  and  there  can  be  no  difficulty  in 
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obtaining  it.  The  order  may  therefore  go  in  the  form  originally  CHITTY,  J, 
proposed.  1884 

There  is  one  other  point  on  which  I  must  make  some  observa- 
tions. I  find  that  Yice-Chancellor  Hall,  in  a  case  of  Day  v. 
Whittaher  (1),  stated  that  he  should  not,  except  under  very 
special  circumstances,  direct  the  costs  of  actions  of  this  kind, 
though  commenced  and  prosecuted  in  the  District  Eegistry,  to 
be  taxed  otherwise  than  by  a  Taxing  Master  in  the  Chancery 
Division.  If  I  may  respectfully  say  so,  I  think  that  is  the  right 
principle  to  act  upon  in  these  cases.  I  have  had  the  advantage 
of  conferring  with  the  Liverpool  District  Eegistrar  as  to  the  orders 
that  have  been  made  from  time  to  time  for  taxation  of  costs  in 
the  Eegistry  there,  and  from  the  numerous  orders  with  which  he 
has  furnished  me,  it  appears  that  similar  orders  to  that  now 
proposed  have  been  made  by  several  other  Judges. 

It  is  to  be  observed  that  Order  xxxv.,  rule  4,  of  Eules  of  the 
Supreme  Court,  1883,  providing  that  where  final  judgment  is 
entered  in  the  District  Eegistry,  costs  shall  be  taxed  in  such 
Eegistry  unless  the  Court  or  a  Judge  shall  otherwise  order,  seems 
in  all  its  terms  to  apply,  using  the  old  phraseology,  to  Common 
Law  actions  rather  than  to  Chancery  actions,  since  the  former 
class  of  actions  are  more  appropriately  indicated  by  the  expres- 
sion "  final  judgment."  The  principle,  therefore,  which  I  propose 
to  adopt  is  that  laid  down  in  Day  v.  Whittaher. 

Undoubtedly  the  Court  still  has  power  to  direct  taxation  in 
London,  and  this  practice  ought,  in  my  opinion,  to  be  adhered 
to  except  under  special  circumstances.  The  District  Eegistrars 
cannot  be  expected  to  possess  the  skill  and  experience  of  the 
Chancery  Taxing  Masters,  and  a  variation  of  practice  might  arise 
which  would  be  very  undesirable.  In  addition  to  this  many  of 
the  District  Eegistrars  in  the  smaller  Eegistries  are  practising 
solicitors,  possibly  exposed  to  local  influence,  and  it  is  therefore 
not  expedient  that  they  should  act  as  Taxing  Masters. 

In  the  present  case  the  district  is  a  large  one :  similar  orders 
for  taxation  have  already  been  made  in  it,  and  all  the  accounts 
have  been  taken  and  the  inquiries  prosecuted  there. 

I  mention  these  facts  as  some  of  the  special  circumstances  that 
(1)  G  Ch.  D.  734. 
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induce  me  to  make  this  order.  I  think  I  shall  not  be  departing 
from  the  principles  I  have  previously  enunciated  by  allowing 
taxation  in  this  case  to  be  made  in  the  District  Kegistry. 

I  have  communicated  with  the  Chancery  Kegistrars  and  with 
the  Paymaster  as  to  the  practice,  and  there  will  now  be  no 
further  difficulty  in  drawing  up  or  acting  upon  the  order. 

Solicitors:  John  Wilkinson,  agent  for  Wright,  Becket,  &  Co., 
Liver]oool ;  Gregory,  Bowcliffes,  &  Co.,  agents  for  Amhler,  Birken- 
head, 

G.  M. 


CHITTY,  J. 

1884 


June  21 ; 
July  7,  8,  9. 


PLATT  V.  MENDEL. 
[1884   P.  885.] 

Practice — Foreclosure  Action — Mortgagor — Mortgagee — Subsequent  Incum- 
hrancers — Period  for  Redertiption. 

A  first  mortgagee  is  prima  facie  entitled  to  a  judgment  in  a  foreclosure 
action  limiting  only  one  period  for  redemption,  both  as  against  subsequent 
incumbrancers  and  the  mortgagor,  and  where  there  are  conflicting  claims  as 
to  priority  between  co-Defendants,  the  practice,  as  settled  by  Bartlett  v. 
Bees  (1),  is  to  grant  only  one  period  for  redemption.  Where,  however,  the 
Defendants  have  put  in  a  defence  or  appeared  at  the  bar  and  have  proved 
or  offer  to  prove  their  incumbrances,  and  there  is  no  question  of  priority 
between  them,  the  Court  will  at  the  request  of  the  puisne  incumbrancers,  but 
not  at  the  request  of  the  mortgagor,  limit  successive  periods  for  redemption. 

A  mortgagor  has  no  right  in  himself  to  more  than  one  period  of  six 
months  to  redeem. 

In  a  foreclosure  action  by  the  transferee  of  the  first  mortgagee,  the  state- 
ment of  claim  alleged  that  the  Defendants  other  than  the  mortgagor  claimed 
to  have  some  charge  upon  the  mortgaged  premises  subsequent  to  the  Plain- 
tiff's charge.  None  of  the  Defendants,  including  the  mortgagor,  put  in  a 
defence  or  appeared  at  the  bar  : — 

Pleld,  that  the  Plaintiff  was  entitled  to  a  foreclosure  judgment  on  the 
pleadings,  allowing  one  period  for  redemption  as  against  all  the  Defendants. 

Tms  was  an  action  for  foreclosure  by  the  transferee  of  a  mort- 
gage against  the  mortgagor  and  other  persons,  whom  the  Plain- 
tiff alleged  in  his  statement  of  claim  claimed  to  have  some  charge 
on  the  mortgaged  premises  which  was  subsequent  to  the  Plaintiff's 
mortgage. 

(1)  Law  Kep.  12  Eq.  395. 
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The  action  now  came  on  for  trial  upon  motion  for  judgment  in  CHITTY,  J. 

default  of  pleading.    The  Defendants  had  all  appeared  in  the  1884 

action  by  the  same  solicitor,  but  did  not  now  appear.  Platt 

The  proposed  minutes  of  judgment  provided  that  all  the  De-  menSdel 

fendants  should  be  absolutely  foreclosed  in  the  event  of  their  not   

paying  to  the  Plaintiff  the  amount  which  should  be  found  due  to 
him  on  his  security  within  six  calendar  months  after  the  date  of 
the  Chief  Clerk's  certificate. 

Leonard  Field,  and  Lees  Knoivles,  for  the  Plaintiff : — 

The  only  question  on  these  minutes  is  whether  one  period 
should  be  fixed  for  redemption  for  all  the  Defendants  or  whether 
there  should  be  successive  periods  for  redemption. 

[They  referred  to  Edwards  v.  Martin  (1)  ;  Beevor  v.  LucJc  (2) ; 
Titley  v.  I>avies  (3) ;  Bartlett  v.  Bees  (4)  ;  General  Credit  and 
Discount  Company  v.  Glegg  (5)  ;  Smith  v.  Olding  (6)  ;  Cripps  v. 
Wood  (7)  ;  Lewis  v.  Aberdare  and  Plymouth  Company  (before  Mr. 
Justice  Kay  on  the  7th  of  April,  1884)  ;  Seton  on  Decrees  (8).] 

Chitty,  J. : — 

The  question  in  this  case  is  as  to  the  form  of  the  judgment — 
whether  there  should  be  only  one  period  or  successive  periods 
limited  for  redemption  ? 

The  Defendants  have  not  put  in  any  defence,  and  they  do  not 
appear  at  the  Bar.  The  Plaintiff,  under  the  11th  rule  of  the 
Order  xxvii.,  is  therefore  entitled  to  such  judgment  as  upon 
the  terms  of  the  statement  of  claim  the  Court  considers  him 
entitled  to. 

I  refer  to  the  claim,  and  from  that  it  appears  that  the  Plaintiff 
is  mortgagee,  or  what  amounts  to  the  same  thing,  the  trans- 
feree of  a  mortgage,  that  one  of  the  Defendants  is  the  mortgagor, 
and  then  there  is  a  statement  that  the  Defendants,  the  "  AgneirsJ^ 
claim  to  have  some  charge  upon  the  mortgage  premises,  which 

(1)  4  Jur.  (N.S.)  1041;   28  L.  J.  (4)  Law  Hep.  12  Eq.  395. 
(Ch.)  49.  (5)  22  Ch.  D.  549. 

(2)  Law  Kep.  4  Eq.  537,  547.  (6)  25  Ch.  D.  462. 

(3)  2  Y.  &  0.  Ch.  399,  n.  (7)  51  L.  J.  (Ch.)  584. 

(8)  4th  Ed.  pp.  1081,  1085. 
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CHITTY,  J.  charge  is  subsequent  to  the  Plaintiff's  mortgage,  and  that  is  all 
1884       that  appears  in  this  case.    It  is  not  a  statement  by  the  Plaintiff 
Platt     ^^^^^  the  "  Agnews  "  have  a  charge,  merely  a  statement  that  they 
Mendel     claim  to  have  a  charge,  and  the  Plaintiff  says  that  he  is  entitled 

  therefore  to  have  a  decree  against  them  whether  they  have  a  good 

charge  or  not.  There  is  no  admission  on  the  face  of  the  claim 
that  they  have  a  charge.  Now,  it  is  undoubted  that  in  a  simple 
case  between  mortgagor  and  mortgagee,  and  where  there  are  no 
other  incumbrances,  the  mortgagor  has,  whether  he  be  defendant 
in  a  foreclosure  action  or  plaintiff  in  a  redemption  action,  six 
months,  and  six  months  only,  to  redeem.  I  put  aside,  of  course^ 
the  cases  in  which  by  indulgence  he  is  allowed  to  come  in  after 
default  made,  and  even  sometimes  in  those  peculiar  cases  where, 
after  order  absolute,  he  is  allowed  to  come  in,  as  in  Gamphell  v. 
Holyland  (1)  ;  but  the  established  rule  is  that  a  mortgagor  has  six 
months  and  six  months  only  to  redeem,  and  undoubtedly  to  my 
mind  it  is  an  anomaly  to  say  that  a  mortgagor  by  any  dealings 
with  the  equity  of  redemption  subsequent  to  the  first  mortgage 
should  be  able  to  gain  for  himself  a  right  to  a  further  time  to 
redeem.  In  a  complicated  case  where  the  mortgagor  has  so  in- 
cumbered the  equity  of  redemption  as  to  give  rise  to  questions  of 
priority,  it  is  clear,  and  I  take  it  to  be  settled  after  the  decision 
in  Bartlett  v.  Bees  (2),  by  Sir  John  Romilly,  which  has  often  been 
followed,  that  only  one  time  is  allowed  for  redemption  and  that  is 
not  merely  as  regards  all  the  persons  claiming  to  be  incumbrancers, 
or  shewn  to  be  incumbrancers  on  the  equity  of  redemption — 
incumbrancers  therefore  of  the  mortgagor ;  but  the  mortgagor 
himself  has  no  further  time  allowed  him  to  redeem,  and  there  is 
only  one  time  allowed  as  against  all  the  defendants.  That  appears 
to  me,  taken  in  connection  with  the  first  simple  case  I  have  put, 
to  shew  that  the  mortgagor  has  no  right  in  himself  to  more  than 
one  period  of  six  months  to  redeem.  If,  however,  the  defendants 
in  a  foreclosure  action  have  put  in  a  defence,  or  appeared  at  the 
Bar,  and  have  proved  their  incumbrances  and  there  is  no  question 
of  priority  between  them,  it  does  appear  that  the  course  of  the 
Court  has  been  to  make  a  judgment  allowing  successive  periods 
for  redemption,  which,  when  examined  in  principle,  will  be  found 
(1)  7  Ch.  D.  166.  (2)  Law  Kep.  12  Eq.  395. 
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to  be  a  judgment  not  only  in  favour  of  the  plaintiff,  but  a  judg-  CHITTY, 
ment  as  between  tlie  co-defendants.    In  order,  to  my  mind,  for  1884 
tlie  Court  properly  to  make  such  a  judgment  as  that,  the  defen-  platt 
dants  must  appear,  and  either  prove  or  have  sufficient  admission  jyjj,^^^^ 

of  their  incumbrances  in  order  to  entitle  the  defendants  asking   

for  it  to  such  a  judgment  as  between  the  co-defendants.  In 
my  opinion,  the  mortgagor  is  not  entitled  to  ask  at  all  for  such 
a  judgment.    It  is  the  right  of  the  puisne  mortgagees. 

Take  the  simple  case  of  first  mortgagee  plaintiff,  second  mort- 
gagee defendant,  and  the  mortgagor  also  defendant ;  it  appears 
to  me  that  if  it  is  desired  that  there  should  be  a  decree,  or 
judgment  (to  use  the  modern  term)  as  between  the  co-defendants, 
that  judgment  can  only  be  obtained  on  the  request  of  the  second 
mortgagee,  and  he  can  make  that  request  either  when  he  puts  in 
a  defence  or  upon  appearing  at  the  Bar,  and  proving  his  deed  or 
offering  to  prove  it,  in  that  event  he  would  have,  according  to 
the  course  of  the  Court,  a  right  to  such  a  judgment;  such  a 
judgment  after  all  is  an  anomaly,  because  it  is  not  the  judgment 
which  the  plaintiff  asks  for.  But  it  has  arisen  from  the  desire 
of  Courts  of  Equity  to  do  complete  justice  and  to  allow  the 
defendants  to  take  the  benefit  of  the  action.  Under  the  old 
practice  it  was  not  uncommon  for  the  second  mortgagee  to  insti- 
tute a  cross  action  asking  to  be  allowed  to  redeem  the  first 
mortgagee,  who  was  plaintiff,  and  asking  for  a  proper  foreclosure 
and  redemption  decree  over  against  the  mortgagor  or  the  puisne 
incumbrancers  if  any  there  were.  But  I  am  satisfied  that  though 
it  was  sometimes  done  the  course  of  the  Court  has  been  to  hold 
that  it  is  not  necessary  there  should  be  a  cross  bill  (in  former 
times)  or  cross  action  (in  the  present  time),  but  if  on  the  proofs 
before  the  Court,  or  proper  admissions  made,  the  second  mort- 
gagee's case  is  set  up,  then  he  is  entitled  to  establish  his  case 
and  to  avail  himself  of  the  benefit  of  the  action  in  the  manner  I 
have  mentioned. 

Now  applying  this  principle  to  the  case  before  me,  I  have  no 
proof  that  the  Defendants,  the  "  AgnoAcs,''  have  in  fact  any  charge 
upon  the  property.  They  do  not  choose  to  appear  at  the  Bar  and 
ask  me  to  make  a  judgment  as  between  the  co-Defendants,  and 
under  the  rule  I  have  already  referred  to  all  tliat  I  am  entitled 
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CHITTY,  J.  to  do  is  to  make  such  judgment  as  the  Plaintiff  is  entitled  to.  I 
1884      have  said,  and  I  repeat,  that  the  mortgagor,  to  my  mind,  has  no 
■^^rj,     right  whatever  in  the  matter.    It  would  be  an  absurdity  that  he 
Mendel     ^^^^^^  ^^^^  ^  greater  right  by  creating  subsequent  incumbrances. 

  The  result,  therefore,  is  that  one  time,  and  one  time  only,  should 

be  allowed  to  redeem. 

I  have  looked  at  all  the  authorities  that  have  been  cited,  but 
I  do  not  purpose  to  go  through  them ;  they  are  not  altogether 
reconcilable.  I  have  consulted  many  of  the  Eegistrars  on  the 
subject ;  they  are  nearly  agreed,  and  I  think  they  are  all  agreed 
to  the  extent  to  which  I  have  given  my  judgment  in  this  case. 

There  has  undoubtedly  of  late  been  almost  a  practice — not 
thoroughly  established — but  a  tendency  to  give  but  one  time  to 
redeem.  I  know  the  late  Master  of  the  EoUs  did  it  in  several 
cases,  but  those  cases  are  not  reported,  and  it  would  be  too  dan- 
gerous for  me  to  trust  to  my  own  recollection  of  the  circumstances 
under  which  he  did  so.  The  reason  for  giving  one  time  only  is 
plain.  If  I  could  make  an  absolute  rule  upon  the  matter  I  think 
that  one  time  in  the  present  day  would  be  sufficient,  because 
in  nearly  every  modern  mortgage  there  is  a  power  of  sale,  and 
besides  that  the  Court  has  now  extensive  powers  under  the  Con- 
veyancing Act  of  ordering  a  sale.  In  nearly  every  case  in  which 
the  mortgagee  comes  and  asks  for  foreclosure  the  case  is  one  in 
which  the  security  is  insufficient  and  he  desires  to  make  the  best 
he  can  of  it  by  converting  it  to  other  purposes  out  of  which  he 
hopes  to  be  able  to  make  a  profit ;  but  he  is  unable  to  do  so,  so  long 
as  there  is  an  equity  of  redemption  which  stands  in  the  way  and 
puts  him  in  the  difficult  position  of  a  mortgagee  in  possession,  or 
a  mortgagee  dealing  with  the  property  in  a  manner  which  renders 
him  liable  to  some  serious  responsibility  as  mortgagee  in  posses- 
sion. That  is  the  judgment  I  give  ;  therefore  in  this  case  there 
will  be  one  time  and  one  time  only  for  redeeming. 

It  is  unnecessary  for  me  to  go  on  to  say  in  this  case  whether 
under  the  liberty  to  apply,  if  the  mortgagor  were  to  redeem,  the 
second  mortgagee  could  come  in  and  get  some  further  judgment. 
I  leave  that  question  open,  with  this  single  observation,  that  it 
might  be  difficult  for  the  second  mortgagee  on  establishing  his 
title  to  carry  on  this  action,  because  the  judgment  seems  to  be  a 
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final  one.    I  leave  that  point  open,  and  if  the  mortgagor  were  to  CHITTY,  J. 

redeem  in  such  a  case  as  the  present,  there  being  (I  will  assume  1884 

on  the  facts,  although  they  are  not  proved)  a  second  mortgagee,  platt 

such  a  course  would  operate  for  the  benefit  of  the  second  mort-  -^^^^'j^^j^^ 

gagee,  for  he  would  then  become,  as  between  himself  and  the   

mortgagor,  first  mortgagee,  because  a  mortgagor  redeeming  cannot 
stand  in  the  mortgagee's  place  against  other  incumbrancers.  If 
be  has  paid  off  a  prior  incumbrance  he  can  never  set  it  up  as 
against  his  own  mortgage. 

Solicitors :  Field,  Boscoe,  &  Co.,  agents  for  Wrigley  &  Morecroft, 
Oldham, 

G.  M. 


HAMPDEN  V.  WALLIS.  chitty,  j. 


[1884    H.  670.] 
Practice —  Order  for  Payment  into  Court — Admission — Evidence, 

Trust  funds  may  be  ordered  to  "be  brought  into  Court  by  the  trustee, 
an  accounting  party,  upon  admissions  contained  in  letters  written  before 
action  brought  that  he  has  received  the  money,  and  a  recital  to  that  effect 
contained  in  the  settlement,  his  execution  of  which  as  trustee  has  been 
proved,  although  there  is  no  formal  admission  in  his  pleadings  or  affidavits 
that  he  has  received  and  holds  the  money. 

Motion  that  the  Defendant  might  be  ordered,  within  four  days 
after  service  of  the  order  on  him,  to  pay  into  Court  to  the  credit 
of  this  action  the  sum  of  £2000,  and  likewise  deposit  in  Court  to 
the  credit  aforesaid,  250  Egyptian  Unified  bonds  of  the  nominal 
value  of  £5000,  admitted  by  him  to  be  in  his  hands  as  trustee  of 
an  indenture  of  settlement,  dated  the  3rd  of  May,  1879,  on  the 
marriage  of  the  Plaintiffs. 

By  this  settlement  it  was  recited  that  the  Plaintiff,  A.  C, 
Hohart  Hampden,  had  transferred  250  Egyptian  Unified  bonds  to 
A,  E.  Tyler  and  the  Defendant  WalUs,  to  be  held  by  them  upon 
the  trusts  thereinafter  declared. 

The  settlement  was  executed  by  the  Defendant,  but  Tyler  did 
not  execute,  and  had  never  acted  in  the  trusts  of  the  settlement. 


1881 
July  15. 
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CHITTY,  J.     It  was  alleged  by  the  Plaintiffs  that  shortly  after  the  execution 
3884       of  the  settlement  the  250  Unified  bonds  and  the  sum  of  £2000', 
Hampden    also  to  be  held  by  him  upon  the  trusts  of  the  settlement,  were 
Wallis.     handed  over  to  the  Defendant,  but  that  he  had  refused  to  render 
~      any  account  of  the  same  to  the  Plaintiffs,  and  had  not  paid  any 
interest  to  them  for  some  time  past. 

The  action  was  brought  in  February  last,  to  obtain  an  account 
of  the  trust  property  from  the  Defendant,  the  removal  of  the 
Defendant  from  the  trusteeship  of  the  settlement,  the  appoint- 
ment of  new  trustees,  and  payment  by  him,  of  what  should  be 
found  due  from  him  on  taking  the  account,  to  such  new  trustees. 

The  statement  of  claim  was  delivered  on  the  3rd  of  March,  and 
on  the  10th  of  March,  1884,  an  order  was  made  for  an  a,ccount 
and  inquiry. 

On  the  22nd  of  March  an  order  was  made  on  the  Defendant  for 
discovery  and  inspection,  and  on  the  29th  of  March  an  order  was 
made  upon  him  for  delivery  on  or  before  the  16th  of  April  of  an 
account  of  the  trust  property  comprised  in  and  subject  to  the 
trusts  of  the  settlement,  with  a  statement  of  what  had  become  of 
such  trust  property. 

On  the  8th  of  April  the  Defendant  delivered  a  statement  of 
defence,  denying  the  allegations  of  the  statement  of  claim  as  to 
his  receipt  and  possession  of  the  trust  funds,  but  this  statement 
of  defence  had,  pending  the  present  motion,  on  the  application  of 
the  Plaintiffs,  been  struck  out. 

On  the  16th  of  May,  1884,  an  order  was  made  by  CMtty,  J.,  for 
the  attachment  of  the  Defendant  for  non-compliance  with  the 
order  for  production  of  documents,  but  this  order  was  discharged 
by  the  Court  of  Appeal  on  technical  grounds  (1). 

In  support  of  the  present  application  the  Plaintiffs  relied  upon 
various  admissions  contained  in  letters  written  by  the  Defendant. 
The  first  of  these  of  the  6th  of  July,  1879,  written  to  the  Plaintiff 
A.  C.  Hohart  Hampden  (Hohart  Pasha),  contained  the  following 
passage : 

"  A  few  days  ago,  I  received  a  letter  from  Mrs.  Hohart  Hamj[j.- 
den,  enclosing  a  draft  from  you  for  £2000,  with  instructions  that 

(1)  26Ch.  D.  746. 
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the  money  should  be  invested  and  should  form  part  of  your  CHITTY,  J. 
marriage  portion."  1884 


On  the  12th  of  January,  1884,  he  wrote  to  Plaintiff,  Mrs.  Hohart 
Hampden : 

"  I  have  resolved  to  write  to  the  Admiral  (her  husband)  to 
propose  that  your  settlement  money  should  be  as  soon  as  prac- 
ticable, transferred  to  other  trustees,  to  be  invested  by  them  as 
they  think  fit." 

On  the  18th  of  January,  he  wrote  to  Plaintiff,  Hohart  Pasha : 

"  You  will  remember,  then,  that  the  purchase-money  of  the 
house  was  £10,500  and  the  costs  amount  to  £660  16s.,  making 
a  total  of  £11,160  16s.   Against  this  amount  I  hold  £5709." 

On  the  12th  of  February,  1884,  he  wrote  to  Plaintiff,  Mrs. 
Hohart  Hampden : 

"  As  regards  your  money,  if  your  new  advisers  can  hit  upon 
any  way  by  which  I  can  be  myself  relieved  of  all  responsibilities 
regarding  the  house,  and  have  the  moneys  back  which  I  have 
expended,  I  shall  be  only  too  willing  and  ready  to  cancel  every- 
thing, and  at  once,  with  reasonable  notice,  pay  every  farthing  of 
your  money  to  any  trustees  you  may  nominate." 

A  letter  from  the  Defendant  to  the  Plaintiff,  Hohart  Pasha, 
dated  the  28th  of  May  last,  also  contained  the  following  passages  : 

"  As  for  the  trust  moneys,  these  proceedings  have  given  rise  to 
the  question  as  to  whether  the  £2000  you  sent  me  is  trust  pro- 
perty at  all.  Had  I  not  been  frustrated  in  the  arrangements  I 
made  for  locking  them  up  for  the  three  years  agreed  upon  between 
you  and  me,  this  question  would  probably  have  never  been  raised, 
and  the  new  trustees  would  have  come  into  possession  of  the  whole 
without  cavil  or  question.  But  now  it  can  only  be  settled  by  a 
post-nuptial  document,  which  may  be  less  easy  to  effect.  With 
regard  to  the  securities,  as  I  have  locked  tliem  up  for  the  period 
arranged,  if  I  am  compelled  to  produce  cash,  then  I  must  go  out- 
side and  raise  it  from  other  resources.  I  expect  to  receive  nearly 
double  the  amount  in  the  course  of  the  next  six  weeks  or  two 
months,  in  which  case  you  are  welcome  to  the  cash  and  I  will 


Hampden 

V. 

Wallis. 
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CHITTY,  J.  stick  to  the  securities.    But  I  object  to  mention  what  they  are 
1884      (except  that  they  are  within  the  powers  of  the  settlement),  and 
Hampden    where  they  are,  until  some  settlement  is  made  between  us,  for  fear 
Wallis         your  solicitors  interfering  with  them  and  imperilling  my 
  arrangements." 

With  respect  to  the  Egyptian  Unified  bonds,  the  Defendant 
on  the  10th  of  June,  1880,  signed  the  following  paper :  "  I  hereby 
acknowledge  to  have  received  from  Messrs.  Foster  &  Braith- 
waite  the  undermentioned  securities,  £5000  Egyptian  Unified 
bonds  and  two  certificates  for  unpaid  portion  of  May  and  Novem- 
ber coupons." 

The  Defendant  had  made  an  affidavit  upon  the  present  appli- 
cation, denying  the  receipt  and  possession  of  the  trust  funds,  but 
as  he  did  not  comply  with  an  order  to  attend  for  the  purpose  of 
being  cross-examined  upon  this  affidavit,  it  was  rejected. 

Whitehorne,  Q.C.,  and  Tremlett,  in  support  of  the  motion : — 

The  recital  in  the  settlement  of  May,  1879,  and  the  letters  of 
the  Defendant  before  action  brought,  contain  a  sufficient  admis- 
sion on  the  part  of  the  Defendant  of  the  receipt  and  possession  of 
the  trust  funds  to  entitle  the  Plaintiffs  to  have  them  ordered  into 
Court.  Formerly  there  must  have  been  a  distinct  admission  in 
the  defence,  but  this  is  no  longer  necessary  so  long  as  the  Court 
is  satisfied  that  the  Defendant  has  admitted  having  received  the 
money  :  London  Syndicate  v.  Lord  (1).  And  in  Freeman  v.  Cox  (2) 
the  affidavit  of  the  plaintiff  shewing  that  defendant  had  received 
the  money,  and  service  of  the  notice  of  motion  upon  the  defen- 
dant, were  held  by  Jessel,  M.E.,  to  be  a  sufficient  admission,  "the 
principle  being  to  make  the  defendant  pay  into  Court  what  he 
does  not  dispute  to  be  owing  from  him." 

Chitty,  J.,  referred  to  Dunn  v.  Campbell  (M.E.  February 
1879  (3)). 

(1)  8  Ch.  D.  84.  the  partnersliip  dealings  furnished  by 

(2)  Ibid.  148.  the  defendant  before  action  brought 
'                    (3)  Dunn  v.  Campbell  was  a  partner-  he  made  himself  out  as  a  creditor  for 

ship  action,  in  which  it  was  found  by  £6000,  this  result  being  arrived  at  by 

arbitration  that  the  defendant  was  en-  crediting  himself  with  the  £16,000. 

titled  to  £16,000 ;  and  in  the  account  of  The  plaintiff,  however,  alleged  that 
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Oswald,  for  tlie  Defendant :—  CHITTY,  J. 

The  question  is  whether,  on  the  17th  of  June,  1884,  the  date  of 
service  of  notice  of  this  motion,  there  was  such  an  admission  on  Hampdex 
the  pleadings  of  the  Defendant's  liability  to  bring  the  trust  funds  wallis. 
into  Court  as  to  entitle  the  Plaintiffs  to  move  that  the  Defendant 
be  ordered  to  bring  the  funds  into  Court  upon  admission.  In 
every  reported  case  in  which  such  an  order  has  been  obtained 
there  has  been  an  admission  in  the  action,  or  what  is  equivalent 
to  an  admission  in  the  action.  Here  there  is  no  such  admission, 
but,  on  the  other  hand,  a  statement  of  defence  has  been  put  in,  in 
which  the  Defendant  distinctly  denies  that  he  has  in  his  hands 
the  funds  inquired  for.  The  Court  cannot  on  motion  order  money 
to  be  paid  or  stock  transferred  into  Court  unless  it  has  a  distinct 
admission  of  the  Defendant  that  the  money  is  in  his  hands,  or 
that  the  stock  is  in  his  hands :  Boschetti  v.  Power  (1).  Here  there 
is  no  such  distinct  admission,  but  merely  a  recital  in  a  settlement 
of  1879,  which  cannot  at  this  distance  of  time  be  relied  upon  as 
an  admission,  and  does  not  touch  the  £2000,  and  in  any  case 
recites  the  joint  possession  of  the  Egyptian  bonds  by  the  Defen- 
dant and  his  co-trustee.  As  to  these  letters  before  action  brought, 
they  are  nowhere  pleaded  or  relied  upon  as  admissions,  are  merely 
stated  as  exhibits  to  the  affidavit  of  a  managing  clerk,  and  do  not 
in  themselves  amount  to  a  distinct  admission  on  which  the  Court 
can  act.  Then  the  admission  must  be  clear  and  distinct,  and  the 
Plaintiffs  cannot  be  allowed  to  supply  any  defect,  the  rule  being 
that  the  order  shall  be  made  upon  the  Defendant's  admission 
alone  :  BanielVs  Chancery  Practice  (2).  In  Freeman  v.  Cox  (3) 
there  was  no  denial  by  the  defendant  on  the  pleadings,  as  the 
order  was  obtained  after  the  issue  of  the  writ  upon  the  affidavit  of 
the  plaintiff,  which  by  the  non-appearance  of  the  defendant  upon 
the  motion  was  taken  as  admitted.  The  letter  of  the  28th  of  ]\Iay, 
after  action  brought,  on  which  the  Plaintiffs  rely,  merely  says 


as  between  Idmsclf  and  CampMl  the  a  debtor  to  the  extent  of  £10,200, 

arbitration  was  ultra  vires,  and  the  which  lie  was  thereupon  ordered  to 

late  Master  of  the  Rolls,  adopting  bring  into  Court, 
this  view,  deducted  the  £1(5,000  from        (1)  8  Beav.  98. 
Campbellh  account,  and  turned  the        (2)  Gth  Ed.  p.  1746. 
balance  against  hiu)  so  as  to  make  him        (3)  8  Cli.  D.  148. 
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CHITTY,  J.  that  had  he  (the  Defendant)  not  been  frustrated,  all  question 
1884       about  the  £2000,  whether  it  was  trust  property  at  all,  might  have 
Hampden    been  settled,  which  cannot  be  taken  as  an  admission  that  the 
Wallis     £2000  is  held  by  him  on  the  trusts  of  the  settlement.    To  make 

  the  order  in  the  present  case  would  be  going  far  beyond  anything 

that  has  been  decided  in  London  Syndicate  v.  Lord  (1),  Freeman 
V.  Cox  (2),  or  Dunn  Y.  Camjobell  (3). 

Chitty,  J. : — 

This  is  a  motion  to  compel  the  Defendant  to  pay  into  Court  a 
sum  of  £2000  and  deposit  in  Court  250  Egyptian  Unified  bonds, 
based  upon  admissions  not  being  admissions  made  in  the  action. 

The  first  admission  is  contained  in  the  deed  of  settlement  of  the 
3rd  of  May,  1879,  in  the  form  of  a  recital  that  the  Plaintiff  had 
transferred  250  Egyptian  Unified  obligations  into  the  names  of 
A.  E,  Tyler  and  the  Defendant.  That  admission  is  supplemented 
by  an  affidavit  which  shews  that  Tt/ler  did  not  accept  the  trusts  of 
the  settlement,  and  that  the  Defendant  is  the  sole  trustee.  The 
execution  of  the  settlement  by  the  Defendant  has  been  proved. 
In  regard  to  the  sum  of  £2000  there  is  a  plain  admission  in  a 
letter  written  before  the  action  that  that  sum  had  been  received. 
That  sum  of  £2000  is  an  additional  sum  paid  by  the  Plaintiffs  to 
the  Defendant  to  be  held  upon  the  trusts  of  the  settlement.  There 
is  one  letter  of  the  28th  of  May,  1884,  WTitten  subsequently  to 
action  brought,  the  passage  on  which  the  Plaintiffs  rely  being  in 
these  terms :  "  As  for  the  trust  moneys,  these  proceedings  have 
given  rise  to  the  question  as  to  whether  the  £2000  you  sent  me 
is  trust  property  at  all  "  [so  far  there  is  an  admission  of  receipt]. 
"  Had  I  not  been  frustrated  in  the  arrangements  I  made  for  lock- 
ing them  up  for  the  three  years  agreed  upon  between  you  and  me, 
this  question  would  probably  have  never  been  raised,  and  the 
new  trustee  would  have  come  into  possession  of  the  whole  without 
cavil  or  question.  But  now  it  can  probably  only  be  settled  by  a 
post-nuptial  document,  which  may  be  less  easy  to  effect  with 
regard  to  the  securities,  as  I  have  locked  them  up  for  the  period 
arranged.    If  I  am  compelled  to  produce  cash,  then  I  must  go 

(1)  8  Ch.  D.  84:.  (2)  8  Ch.  D.  148. . 

(3)  Ante,  p.  254,  n. 
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outside  and  raise  it  from  other  resources."   There  was  an  attempt  CHITTY, 

made  by  the  Defendant's  counsel  to  shew  that  that  amounted  to  1884 

a  denial,  but,  as  it  seems  to  me,  it  is  an  additional  admission  made  HAjmoEK 

after  the  action.  ^  ^• 

Wallis. 

The  late  Master  of  the  KoUs,  in  London  Syndicate  y.  Lord  (1),   

held  that  one  mode  of  admission  was  as  good  as  another.  The  old 
practice  was  not  to  order  money  into  Court  unless  an  admission 
was  to  be  found  in  the  answer.  That  practice  was  modified,  and 
admissions  in  the  proceedings  were  held  to  be  sufficient.  In 
Dunn  V.  Campbell  (2),  which  was  a  partnership  action,  it  appeared 
that  Campbell  before  action  brought  (the  partnership  then  being 
already  in  dissolution)  had  delivered  an  account  to  the  plaintiff 
which  shewed  a  balance  of  £6000  due  to  himself.  On  this  account 
the  late  Master  of  the  KoUs  ordered  Campbell  to  pay  money  into 
Court.  He  went  as  far  as  this  :  he  looked  at  the  account,  and 
for  the  purposes  of  the  motion  rejected  certain  items,  and  turned 
the  balance  against  Campbell,  and  ordered  him  to  pay  in  £10,200. 
I  understand  there  was  some  appeal  against  that  order,  but 
nothing  came  of  it.  That  is  a  plain  decision  that  it  is  not  neces- 
sary that  the  admission  should  be  in  the  defence  or  in  the  pro- 
ceedings, and  it  is  a  decision  which  is  binding  upon  me.  The 
late  Master  of  the  Eolls  also  decided  in  Freeman  v.  Cox  (3)  that 
where  a  defendant  did  not  answer  an  affidavit  to  the  effect  that 
he  had  received  the  money,  nor  appear,  there  was  an  admission 
sufficient  for  the  order.  I  think,  therefore,  that  it  would  be  right 
to  make  the  order  on  the  admissions  I  find  in  this  case.  But  the 
matter  does  not  stand  there.  There  has  been  an  order  for  an 
account,  which  brings  the  case  within  the  decision  of  the  Court 
of  Appeal  in  the  case  of  London  Syndicate  v.  Lord,  which  pro- 
ceeded on  the  ground  that  after  a  decree  the  rule  was  that  it 
was  sufficient  if  there  was  a  probability  amounting  to  a  reasonable 
certainty  of  not  less  than  a  certain  amount  being  due.  There  is 
no  substantial  distinction  between  an  order  for  an  account  before 
decree  and  a  decree  for  an  account.  In  this  case  the  Defendant 
has  not  brought  in  the  account,  and  there  is  an  attachment  out 
against  him  in  consequence. 

(1)  8  Cli.  D.  84,  90.  (2)  Ank,  p.  25-i,  ii. 

(3)  8  Ch.  D.  148. 
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CHITTY,  J.     But  the  case  does  not  even  rest  there ;  there  is  a  further  point 
1884       which  is  fatal  to  the  Defendant.    Pending  the  motion  there  has 
Hamtoen    Ibeen  an  order  to  strike  out  the  defence.   That  order  having  been 
Wallis     ^9.de  before  the  motion  was  finally  disposed  of,  I  think  I  am 
  entitled  to  say  there  is  an  admission  in  the  pleadings  of  the  alle- 
gations contained  in  the  statement  of  claim.  Pending  this  motion 
the  Defendant  asked  for  time  to  put  in  an  aJBfidavit.    The  motion 
stood  over ;  the  Defendant  did  put  in  an  affidavit,  but  his  counsel, 
Mr.  Oswald,  very  properly  admitted  that  as  he  had  not  attended, 
though  ordered  to  do  so,  for  the  purpose  of  cross-examination, 
it  cannot  be  entered  as  read.    The  result  is  that  in  all  these 
circumstances  there  is  a  sufficient  admission,  and  the  order  asked 
for  must  be  made. 

Solicitors  :  Eardley-Holt  &  Bichardson  ;  Eldred  &  Bignold. 

F.  G.  A.  W. 


CHITTY,  J.  STEUGNELL  v,  STKDGNELL. 

:  ■  [1884-    S.  2718.] 

Jnhj  19,  26. 

  Practice — Partition  Act,  1868  (31  &  32  Vict.  c.  68),  s.  8 — Sale  out  of  Court. 

Where  some  of  the  parties  beneiScially  interested  are  not  sui  juris,  and 
the  trustees  have  no  power  of  sale  under  their  trust  deed,  there  is  no  juris- 
diction under  the  Partition  Act,  1868,  s.  8,  to  order  a  sale  out  of  Court. 

Paetition  action. 

The  property,  consisting  of  a  freehold  house,  was  devised  in 
trust  for  six  persons,  of  whom  four  were  infants,  and  the  will  did 
not  give  the  trustees  any  power  of  sale.  The  Plaintiffs  were  one 
of  the  adults  and  the  four  infants  beneficially  interested,  and  the 
Defendants  were  the  two  trustees,  one  of  whom  was  also  beneficially 
entitled  to  the  remaining  sixth. 

At  the  hearing  a  sale  was  asked  for  (the  infants  making  the 
request  by  their  next  friend),  and  it  was  also  asked  that  the  trus- 
tees might  be  at  liberty  to  conduct  the  sale  out  of  Court,  and  hold 
the  proceeds  upon  the  trusts  of  the  will. 

The  order  having  been  made  in  this  form,  the  Eegistrar  refused 
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to  draw  it  up,  on  the  ground  that  there  being  infants  interested  CHITTY,  J. 
and  no  power  of  sale,  the  Court  had  no  jurisdiction  to  direct  the  i884 
sale  to  be  conducted  out  of  Court.  Steugnell 


E.  Ford  supported  the  order,  and  referred  to  Chubh  v.  Petti- 
pJier  (1),  where  an  order  similar  to  that  asked  for  in  the  present 
case  was  made  by  Yice-Chancellor  Malins. 

The  Eegistrar  called  the  attention  of  the  Court  to  Baker  v. 
Baker  (2),  where  Vice-Chancellor  Hall  declined  to  follow  Cliuhh 
V.  Pettipher  ;  and  to  In  re  Sarvetjs  Settled  Estate  (3),  where  Vice- 
Chancellor  Hall  held  that  the  Court,  where  some  of  the  parties 
beneficially  interested  were  infants,  had  no  jurisdiction  to  direct 
a  sale  under  the  Settled  Estates  Aet,  1877,  to  be  conducted  out  of 
Court. 

ArkcoU,  for  the  Defendants. 

Chitty,  J.,  agreed  with  Vice-Chancellor  Hall  in  holding  that 
the  Court  had  no  jurisdiction  to  direct  a  sale  to  be  conducted  out 
of  Court  where  infants  were  interested.  To  permit  a  sale  to  be 
conducted  out  of  Court  would  be  tantamount  to  giving  the  trus- 
tees a  power  of  sale,  although  the  testator  had  given  no  such 
power.  If  there  were  no  trustees,  would  the  Plaintiffs  be  allowed 
to  sell  out  of  Court  ?  Certainly  not ;  and  the  reasons  for  not 
allowing  a  plaintiff  so  to  sell  would  apply  to  trustees  without  a 
power  of  sale.  It  was  to  be  observed  that  a  sale  under  the  Court 
did  not  much  increase  the  expense,  and  the  late  Master  of  the 
Eolls  used  to  observe  that  any  additional  expense  was  more  than 
compensated  for,  and  that  it  was  worth  while  selling  under  the 
Court,  as  a  better  price  was  got.  The  infants  were  entitled  to  the 
protection  of  the  Court,  and,  following  Baker  v.  Baker,  he  was  of 
opinion  that  he  had  no  power  to  order  a  sale  out  of  Court.  The 
order  for  a  sale  by  the  Court  in  the  usiial  way  must  be  made,  and 
the  proceeds  paid  into  Court. 

Solicitors :  Gosling,  Inglehj  &  Boak. 

(1)  Seton  on  Decrees,  4tli  Ed.  p.  (1^)  Uuroporloa  (lOlh  ofMay,  1S79). 
1009.  (a)  21Ch.  D.  123. 

F.  G.  A.  W. 

2  1 


V. 

STEUGiraLL. 
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PEAESON,J. 


WITTMAN  V.  OPPEN^HEIM. 


1884 


[1884   W.  1235.] 


May  2,  3. 


Copyright— Begistered  Design — Article  erroneously  marhed — Patents,  Designs, 
and  Trade-marhs  Act,  1883  (46  &  47  Vict.  c.  57),  ss.  51,  IIZ— Designs 
Bules,  1883,  r.  32 — Costs — Innocent  Infringer — Notice  hefore  Action. 

Sect.  51  of  the  Patents,  Designs  and  Trade-marhs  Act,  1883,  applies  to 
the  delivery  on  sale  of  articles  to  which  a  design  registered  under  the  Act 
5  &  6  Vict.  c.  100,  has  been  applied,  and  the  marking  of  such  goods  since 
the  Act  of  1883  came  into  operation  is  regulated  by  that  Act.  Con- 
sequently, the  proprietor  of  a  design  registered  under  the  Act  5  &  6  Vict, 
c.  100,  is  in  a  proper  case  entitled  to  the  benefit  of  the  proviso  contained 
in  sect,  51,  which  relieves  him  from  the  forfeiture  of  his  copyright  resulting 
from  the  omission  to  mark  the  articles  with  the  prescribed  mark,  if  he 
shews  that  he  "  took  all  proper  steps  to  ensure  the  marking." 

The  proprietor  of  a  registered  design  instructed  the  manufacturer,  who 
made  for  him  the  articles  to  which  the  design  was  applied,  to  stamp  the 
proper  mark  upon  them,  and  furnished  him  with  a  die  for  the  purpose. 
By  inadvertence  the  manufacturer  marked  some  of  the  articles  with  a 
mark  which  belonged  to  another  design  registered  by  the  same  proprietor, 
the  copyright  of  which  had  expired,  using  for  the  purpose  by  mistake  an 
old  die  which  remained  in  his  possession,  and  the  proprietor,  after  the  Act 
of  1883  came  into  operation,  sold  some  of  the  articles  thus  wrongly  marked 
without  observing  the  error.  The  letters  Ed.  formed  part  of  both  the 
marks : — 

Held,  that  the  proprietor  had  not  forfeited  his  copyright,  but  that  he 
was  protected  by  the  proviso  in  sect.  51. 

Held,  that  an  innocent  infringer  of  a  registered  design  must  pay  the 
costs  of  a  motion  for  an  injunction  to  restrain  him  from  infringing,  though 
the  Plaintiff  had  given  him  no  notice  of  the  infringement  before  serving 
him  with  the  writ  in  the  action. 

Upmann  v.  Forester  (1)  followed. 

This  action  was  brought  to  restrain  the  Defendant  from  in- 
fringing the  Plaintiffs'  copyright  in  a  registered  design  for  a 
china  lamp,  known  as  the  "  Owl "  lamp. 


The  Plaintiffs  registered  their  design  on  the  29th  of  July, 
1881,  under  the  provisions  of  the  Act  5  &  6  Vict.  c.  100,  which 
was  then  in  force,  the  number  on  the  register  being  367,544. 


(1)  24  Ch.  D.  231. 
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The  mark  mentioned  in  the  certificate  of  registration  as  to  bePEAESON,J. 
affixed  to  the  lamps  was  in  this  form —  1884 


WiTTMAN 
V. 

Oppenheim. 


On  receiving  the  certificate  of  registration  the  Plaintiffs  had 
a  metal  die  bearing  the  mark  constructed,  for  the  purpose  of 
stamping  the  mark  on  the  lamps  which  were  to  be  manufactured 
according  to  the  design,  and  they  sent  the  die  to  a  firm  of 
manufacturers  in  Germany,  who  made  the  lamps  for  them,  with 
directions  to  affix  the  mark  to  all  the  "  Owl "  lamps  which  they 
should  make  for  them. 

The  German  firm  by  mistake,  affixed  to  some  "  Owl "  lamps 
which  they  sent  to  the  Plaintiffs  early  in  the  year  1884,  the 
following  mark 


This  mark  had  been  registered  by  the  Plaintiffs  on  the  8th  of 
December,  1880,  on  their  registering  a  different  design  for  a 
china  menu  stand,  which  the  German  firm  also  manufactured  for 
them.  The  copyright  of  that  design  expired  on  the  8th  of 
December,  1883,  but  the  die  for  the  stamping  of  the  mark 
remained  in  the  possession  of  the  German  firm,  and  it  had  been 
inadvertently  used  instead  of  the  proper  one  in  stamping  the 
"  Owl "  lamps. 

The  Plaintiffs  now  moved  for  an  injunction.  They  deposed 
that  they  had  sold  large  quantities  of  the  "  Owl  "  lamps,  and  that 
to  the  best  of  their  belief,  until  the  consignment  wbicli  they 
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PEARSON,J.  received  from  Germcmy  at  the  beginning  of  1884,  all  the  lamps  had 
1884      been  stamped  with  the  proper  mark,  and  they  said  that  they  did 
WiTTMAN    ^^ot  know,  until  they  read  an  affidavit  filed  by  the  Defendant  in 
Oppenheim   opposition  to  the  motion,  that  the  lamps  consigned  to  them  at 

  the  beginning  of  1884  had  been  wrongly  marked.    They  said 

that  they  did  not  examine  the  details  of  the  mark,  believing 
that  their  order  had  been  properly  carried  out  by  the  German 
firm.  The  Plaintiffs  admitted  that  they  had  sold  some  of  the 
lamps  which  had  been  thus  wrongly  marked,  but  they  said  that 
they  should  not  have  done  so  had  they  known  that  a  wrong  mark 
had  been  affixed  to  them. 

The  Defendant  deposed  that  when  he  sold  the  lamps  which 
were  alleged  to  be  an  infringement  of  the  Plaintiffs'  design,  he 
believed  that  the  design  was  an  old  one,  and  was  not  aware  of 
the  existence  of  any  copyright  in  it.  He  said  that  he  had  sold 
only  six  of  the  lamps  to  the  public.  Ko  notice  was  given  by 
the  Plaintiffs  to  the  Defendant  that  he  was  infringing  their 
design  before  the  writ  was  served  on  him. 

Willis-Bimd,  for  the  Plaintiffs : — 

We  are  entitled  to  the  benefit  of  the  proviso  at  the  end  of 
sect.  51  of  the  Paients,  Designs,  and  Trade  Marks  Act  of  1883  (1). 

(1)  Sect  3.  "  This  Acti,  except  where  prietor  shews  that  he  took  all  proper 

it  is  otherwise  expressed,  shall  com-  steps  to  ensure  the  marking  of  the 

mence  from  and  immediately  after  the  article." 

31st  day  of  December,  1883."  Sect.  113.  "  The  enactments  de- 
Sect.  50  (1)  "  When  a  design  is  re-  scribed  in  the  3rd  schedule  to  this  Act 
gistered,  the  registered  proprietor  of  are  hereby  repealed.  But  this  repeal 
the  design  shall,  subject  to  the  pro-  of  enactments  shall  not— 
visions  of  this  Act,  have  copyright  in  "  (a)  Affect  the  past  operation  of 
the  design  during  five  years  from  the  any  of  those  enactments,  or  any  patent 
date  of  registration."  or  copyright,  or  right  to  use  a  trade- 
Sect.  51.  "Before  delivery  on  sale  mark,  granted  or  acquired,  or  applica-^ 
of  any  articles  to  which  a  registered  tion  pending,  or  appointment  made, 
design  has  been  applied,  the  proprietor  or  compensation  granted,  or  order  or 
of  the  design  shall  cause  each  such  direction  made  or  given,  or  right,  privi- 
article  to  be  marked  with  the  pre-  lege,  obligation,  or  liability  acquired, 
scribed  mark,  or  with  the  prescribed  accrued,  or  incurred,  or  anything  duly 
word  or  words  or  figures,  denoting  done  or  suffered  under  or  by  any  of 
that  the  design  is  registered;  and  if  those  enactments  before  or  at  the 
he  fails  to  do  so  the  copyright  in  the  commencement  of  this  Act-;  or 
design  shall  cease,  unless  the  pro-  "  (h.)  Interfere  with  the  institution 
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We  *^took  all  proper  steps  to  insure  the  marking  of  the  articles,"  PEARSON, J. 
and  we  ought  not  to  suffer  from  the  accidental  error  of  our  1884 
manufacturers.    This  proviso  was  inserted  to  carry  out  the  view  wittman 
expressed  by  the  Queen's  Bench  Division  in  Fielding  v.  Sawley  (1),  Qppj^^jjj 

and  the  present  is  just  the  kind  of  case  to  which  it  was  intended   

to  apply.  The  old  Acts  are  entirely  repealed,  and  the  marking 
of  articles  made  according  to  registered  designs  is  regulated 
entirely  by  the  Act  of  1883.  Sect.  113  saves  only  rights  existing 
at  the  date  of  the  repeal ;  it  does  not  apply  to  anything  done 
after  the  Act  of  1883  came  into  operation.  The  material  parts  of 
the  mark  are  the  letters  "  Ed.,"  and  the  number  which  shews  the 
class  of  goods,  and  both  these  appear  in  the  mark  which  was 


or  prosecution  of  any  action  or  pro- 
ceeding, civil  or  criminal,  in  respect 
thereof,  and  any  such  proceeding  may 
■be  carried  on  as  if  this  Act  had  not 
been  passed ;  or 

"(c.)  Take  away  or  abridge  any 
protection  or  benefit  in  relation  to  any 
such  action  or  proceeding." 

Sect.  114  (2).  The  registers  of  de- 
signs and  of  trade-marks  kept  under 
any  enactment  repealed  by  this  Act 
shall  respectively  be  deemed  parts  of 
the  same  book  as  the  register  of  de- 
signs and  the  register  of  trade-marks 
kept  under  this  Act." 

Among  the  enactments  mentioned 
in  the  3rd  schedule  are  the  Act  5  &  6 
Vict.  c.  100  (1842),  relating  to  copy- 
right of  designs  for  ornamenting  arti- 
cles of  manufacture,  and  the  subsequent 
Acts  amending  it.  By  that  Act  the 
protection  given  by  registration  of  a 
design  lasted  for  a  period  of  three 
years  only,  and  by  sect.  4,  "  No  person 
shall  be  entitled  to  the  benefit  of  this 
Act,  with  regard  to  any  design  in  respect 
of  the  application  thereof  to  orna- 
menting any  article  of  manufacture  " 
unless  (^inter  alia)  "  after  publication 
of  such  design  every  such  article  of 
manufacture  ...  to  which  the  same 
shall  bo  so  applied,  published  by  him, 


hath  thereon,  if  the  article  of  manufac- 
ture be  a  woven  fabric  for  printing,  at 
one  end  thereof,  or  if  of  any  other  kind, 
...  at  the  end  or  edge  thereof,  or  other 
convenient  place  thereon,  the  letters 
"  Ed,"  together  with  such  number  or 
letter,  or  number  and  letter,  and  in 
such  form  as  shall  correspond  with  the 
date  of  the  registration  of  such  design 
according  to  the  registry  of  designs  in 
that  behalf." 

There  was  no  proviso  in  this  section 
similar  to  that  at  the  end  of  sect.  51 
of  the  Act  of  1883. 

By  rule  32  of  the  Designs  Rtdes, 
1883  (made  under  the  Act  of  1883), 
"Before  the  delivery  on  sale  of  any 
article  to  which  a  registered  design 
has  been  applied,  the  proprietor  of 
such  design  shall,  if  such  article  is 
included  in  any  of  the  classes  1  to  12 
in  the  3rd  schedule  hereto,  cause  each 
such  article  to  be  marked  with  the 
abbreviation  "Rd.,"  and  the  number 
appearing  on  the  certificate  of  regis- 
tration." 

In  the  4th  class  in  the  3rd  sche- 
dule are  included  "  Articles  composed 
wholly  or  partly  of  glass,  earthenware, 
or  porcelain." 

(1)  48  L.  T.  (N.S.)  G39. 
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PEARSON,J.  wrongly  stamped  on  the  lamps ;  there  is  enough  to  indicate  the 
1884      fact  of  registration. 

WiTTMAN 

^    ^'  Levett,  for  the  Defendant : — 

Oppenheim. 

■  A  wrong  mark  is  misleading;  a  reference  to  the  register 
would  shew  that  the  registration  had  expired.  Sect.  51  does 
not  apply  to  a  design  which  has  been  registered  under  the  old 
Acts;  in  such  a  case  the  provisions  of  those  Acts  were  preserved 
by  sect.  113.  If  the  construction  of  that  section  which  is  sug- 
gested is  right,  it  would  follow  that  the  protection  has  been 
extended  in  the  case  of  designs  registered  under  the  old  Acts 
from  three  years  to  five  years. 

[Peakson,  J. : — I  do  not  think  that  would  be  so.] 

It  was  not  intended  by  the  new  Act  to  extend  the  rights  of 
proprietors  who  had  already  registered.  On  the  evidence,  it  is 
not  clear  that  the  wrong  mark  was  put  on  after  the  new  Act 
came  into  operation  ;  the  fair  inference  is  that  it  was  done  before. 
But,  if  sect.  51  applies  at  all  to  a  design  registered  under  the 
old  Acts,  the  proviso  does  not  apply  to  such  a  case  as  the  present. 
It  was  intended  only  to  provide  against  mere  accidental  errors  ; 
not  to  relieve  from  the  consequences  of  carelessness.  The  Plain- 
tiffs have  not  used  due  diligence.  They  should  have  taken  care 
to  have  the  old  die  destroyed  after  the  expiration  of  the  registra- 
tion of  the  design  to  which  it  belonged.  They  should  have 
examined  the  lamps  when  they  received  them  from  the  manu- 
facturers and  have  ascertained  that  they  were  properly  marked. 
The  Plaintiffs  did  not  give  the  Defendant  the  notice  required  by 
sect.  7  of  the  Act  of  1842,  not  to  use  their  design. 

Willis-Bund,  in  reply : — 

The  Defendant  made  no  inquiry  whether  the  design  was  pro- 
tected until  after  proceedings  had  been  commenced  against  him 
by  the  Plaintiffs.  If  he  had  inquired  at  the  registry  office  he 
would  have  found  that  it  is  protected :  sect.  53.  Section  113 
saves  only  existing  rights  and  pending  proceedings ;  it  does  not 
apply  to  anything  done  after  the  commencement  of  the  new  Act. 
A  slip  made  by  a  workman  is  within  the  proviso  in  sect.  51. 


VOL.  XXVII.] 


CHANCEEY  DIVISION. 


265 


[Pearson,  J. : — Suppose  by  some  carelessness  no  mark  at  all  PEAESOX, J. 
had  been  stamped  on  the  articles,  could  the  proprietor  then  say  issi 
that  he  had  taken  all  proper  steps  to  insure  the  marking  ?J  Wittmax 

That  is  not  the  present  case.    The  proviso  is  a  relieving  one,  Oppenhedi. 
and  it  should  be  construed  liberally.    The  actual  date  of  the 
marking  is  not  material;  the  material  time  is  the  time  of  the 
"  delivery  on  sale." 

The  Defendant  ought  to  pay  costs.  The  new  Act  does  not 
require  that  any  notice  shall  be  given  before  proceedings  are 
taken  in  respect  of  the  infringement  of  a  registered  design.  An 
innocent  infringer  will  be  ordered  to  pay  costs :  Upmann  v. 
Forester  (1).  The  Defendant  did  not  when  the  writ  was  served 
on  him  make  any  offer  to  submit. 

Levett : — The  evidence  shews  that  an  offer  was  made. 
Pearson  J : — 

The  ground  of  the  Plaintiffs'  application  is  that  their  design 
for  a  lamp  is  protected  by  the  Designs  Act,  and  that  the 
Defendant  has  infringed  their  rights.  The  defences  which  are 
set  up  are  these,  first  that  the  statutory  provisions  have  not  bqen 
complied  with,  and  that  such  protection,  if  any,  as  did  exist, 
has  ceased  and  been  lost  by  reason  of  the  proper  mark  not 
having  been  stamped  on  the  article  in  question  in  accordance 
with  the  Act.  Some  questions  arise  upon  the  new  Act,  which  I 
fear  I  must  decide,  although  they  are  by  no  means  so  easy  to 
decide  as  questions  upon  the  construction  of  an  Act  of  Parliament 
ought  to  be.  It  appears  that  on  the  8th  of  December,  1880,  the 
Plaintiffs  registered  a  design  for  a  china  menu  stand ;  the  protec- 
tion of  that  design  expired  on  the  8th  of  December,  188o.  On  the 
29th  of  July,  1881,  they  registered  another  design  for  a  china 
lamp,  and  that  registration  is  still  in  force.  Under  the  old  Act  the 
copyright  of  that  design  would  have  expired  on  tlie  29tli  of  July, 
1884,  and  I  need  not  inquire  wlietlier  it  possesses  any  greater 
longevity  now,  because  1  am  only  asked  for  an  injunction  extend- 
ing to  that  date.  Now  sect.  4  of  the  old  Act  required  that  the 
prescribed  mark  should  be  [)ut  on  every  article  of  manufacture  to 

(1)  lil  Ch.  D.  231. 
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PEAESON,J.  which,  the  registered  design  was  applied,  otherwise  the  copyright 
1884  was  irretrievably  lost  and  no  proceedings  could  be  taken  in 
WiTTMAN  respect  of  it  against  any  person  using  the  design.  Under  the 
Oppenheim.  1883,  there  is  in  effect  the  same  obligation  to  stamp  the 

prescribed  mark  on  the  articles  before  their  delivery  on  sale; 
and  if  this  is  not  done,  the  copyright  is  forfeited,  subject,  how- 
ever, to  this  remarkable  saving  clause  or  proviso,  "  unless  the 
proprietor  shews  that  he  took  all  proper  steps  to  ensure  the 
marking  of  the  article." 

The  first  contention  of  the  Defendant  is  this.  It  is  said  that, 
inasmuch  as  the  copyright  was  acquired  under  the  old  Act,  that 
saving  clause  does  not  apply  at  all,  and  I  must  deal  with  the  case 
as  if  the  new  Act  had  not  been  passed.  JSTow  sect.  113  of  the 
new  Act  repeals  the  Act  of  1842  entirely,  but  it  contains  a  saving- 
clause  on  which  the  Defendant's  counsel  relies.  But,  notwith- 
standing all  the  multiplicity  of  the  wording  of  that  clause,  I 
cannot  help  seeing  that  it  is  intended  to  apply  to  that  which  has 
been  done  in  the  past,  not  to  that  which  is  to  be  done  in  the 
future  and,  consequently,  by  the  repeal  of  the  old  Act,  the  neces- 
sity for  marking  articles  made  according  to  a  design  registered 
under  the  old  Act  would  be  gone  altogether,  unless  sect.  51  of 
the  new  Act  applies  to  the  delivery  on  sale  of  such  articles  after 
that  Act  came  into  operation.  If  sect.  51  does  not  apply  to  sales 
of  such  articles  after  the  new  Act  came  into  operation,  there  is 
no  obligation  to  mark  such  articles  at  all.  I  think  it  was  the 
intention  of  the  Legislature  to  continue  that  obligation,  and  I  do 
not  see  how  it  can  exist  unless  it  arises  under  sect.  51  of  the  new 
Act.  I  think,  therefore,  that  sect.  51  was  intended  to  apply  to^ 
sales  after  the  new  Act  came  into  operation  of  articles  manufac- 
tured according  to  designs  registered  under  the  old  Act,  and  thaty 
consequently,  the  proviso  or  saving  clause  of  sect.  51  applies  to 
the  present  case.  I  am  confirmed  in  this  view  by  the  language 
of  some  of  the  sections  and  rules,  which  in  terms  refer  to  registra- 
tion in  the  past.  On  the  whole  I  come  to  the  conclusion  that  the 
marking  of  the  articles  must  now  take  place  under  sect.  51  of  the 
new  Act,  and  therefore  the  saving  clause  in  that  section  applies.  • 

The  next  question  is  what  is  the  meaning  of  the  words  "  unless 
the  proprietor  shews  that  he  took  all  proper  steps  to  insure  the 
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marking  of  the  article."    I  can  understand  that  this  proviso  PEARSON,J. 
would  hit  the  case  of  the  marking  being  imperfect,  deficient,  for  1884 
instance,  in  a  number  or  part  of  a  number.    But  in  a  great  many  Wittman 
cases  which  might  arise  I  should  find  it  far  more  difficult  to  qppenheui 

decide  what  the  words  meant,  and  I  hope  that  it  may  fall  to  the   

lot  of  some  other  judge  than  myself  to  deal  with  such  cases  when 
they  arise.  Taking  the  words  literally,  they  would  extend  to  such 
a  case  as  this — if  the  proprietor  of  a  design  employed  a  manu- 
facturer to  make  a  large  quantity  of  the  articles  for  him,  and 
gave  him  directions  to  put  the  proper  mark  on  them,  and  the 
manufacturer  omitted  to  put  any  mark  at  all  on  them — I  do  not 
intend  to  decide  the  point  now,  it  is  not  necessary  that  I  should  do 
so,  but — so  far  as  I  can  see  at  present,  the  whole  of  those  goods 
might  be  sold  in  the  market  without  any  mark  at  all  and  yet  the 
copyright  would  not  be  forfeited,  if  the  saving  clause  is  to  be 
read  literally. 

But  I  must  consider  what  is  the  nature  of  the  mark  which 
has  been  put  on  these  goods.  It  appears  that  the  Plaintiffs'  goods 
are  manufactured  in  Germany,  and  that  they  instructed  the 
manufacturers  to  mark  the  lamps  with  a  die  which  they  sent  them 
for  that  purpose.  By  some  blunder  the  manufacturers  used  the 
die  belonging  to  another  design  of  the  Plaintiffs  the  copyright 
of  which  had  expired.  But  I  find  that  that  old  mark  contained 
the  letters  "  Kd,"  which  to  my  mind  is  the  principal  feature  of 
the  mark,  and  which  would  give  notice  to  all  the  world  that  the 
design  purported  to  have  been  registered.  Anyone  who  made 
inquiry  at  the  Registry  would  have  been  able  to  learn  everything 
about  the  registration.  It  is  not  like  the  case  of  there  being- 
no  mark  at  all  upon  the  goods,  in  which  case  there  would  have 
been  no  notice  that  the  design  was  registered ;  there  is  distinct 
notice  of  an  assertion  that  it  was  registered.  If  the  Defendant 
chose  to  use  the  design  without  making  any  inquiry,  he  ran  the 
risk  willingly.  It  is  in  fact  clear  to  nie  that  at  first  the  Defen- 
dant had  no  idea  tlvat  he  could  dispute  the  validity  of  the  Plain- 
tiffs' registration,  and  that  Jiis  present  contention  is  the  result  of 
subsequent  inquiry  and  advice. 

At  tlVe  same  time  I  am  satisfied  that  tliere  lias  been  no  mala 
fides  wliatever ;  I  think  tluit  tlie  Defendant  in  no  way  intended 
to  act  dishonestly.    The  only  questions  are  whether  I  ought  to 
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PEAKSON,J.  grant  an  injunction,  and,  if  so,  whether  I  shall  order  the  Defen- 
1884      dant  to  pay  costs.    I  should  be  very  willing  to  make  no  order  as 
WiTTMAN    *o  costs,  but,  looking  at  the  decision  in  Upmann  v.  Forester  (1), 
Oppenheim  there  stated  by  Chitty,  J.,  with  which  I  entirely 

  agree,  I  am  afraid  I  have  no  choice.   It  is  said  that  the  Plaintiffs 

issued  their  writ  without  notice  to  the  Defendant,  and  that  the 
Defendant,  as  soon  as  he  had  notice  of  the  Plaintiffs'  title,  did  his 
best  to  undo  what  he  had  done.  But,  at  the  same  time,  I  cannot 
say  that  the  Plaintiffs  were  wrong  in  issuing  their  writ  without 
notice,  and  after  that  the  only  offer  which  the  Defendant  could 
properly  make  was  to  submit  to  an  injunction  and  pay  the  costs. 

Solicitors  for  the  Plaintiffs :  Lockyer  &  Dinn. 
Solicitors  for  the  Defendant :  Halse,  Trustram  &  Co. 

W.L.  C. 


FEAESON,J.  TAYLOE  V.  PILSEN  JOEL  AND  GENEKAL  ELECTKIC 
1884  LIGHT  COMPANY. 

[1884    T.  568.] 

Purchase  hy  Company  of  its  own  Shares — Reduction  of  Capital — Power  to 
alter  Articles  of  Association — Resolution  effecting  two  Ohjects. 

A  company  having  formed  a  scheme  for  reducmg  their  capital  by  the 
purchase  of  fully  paid  shares,  and  this  being  in  violation  of  their  articles 
of  association,  passed  a  resolution  at  a  general  meeting  :  "  That  notwith- 
standing any  thing  contained  in  the  articles,  the  directors  be  authorized  to 
carry  out  the  following  compromise  or  modification  of  the  agreement  with 
the  vendors,"  which  was  in  effect  to  cancel  12,000  fully  paid  vendors'  £5 
shares  upon  payment  of  £1  3s.  4c?.  per  share  : — 

Held,  that  this  resolution  was  valid,  notwithstanding  that  the  effect  of 
it  was  to  carry  out  two  distincts  objects,  viz.,  to  set  aside  for  the  purpose 
of  this  transaction  the  article  forbidding  the  purchase  of  shares,  and  to 
authorize  the  directors  to  carry  out  the  proposed  scheme. 

Imperial  Hydropathic  Hotel  Company  v.  Hampson  (2)  discussed  and 
explained. 

CampbelVs  Case  (3)  followed. 

This  was  a  motion  on  behalf  of  the  Plaintiff  for  an  injunction 
to  restrain  the  Defendant  company  from  applying  any  j)art  of 

(1)  24  Ch.  D.  231.  (2)  23  Ch.  D.  1. 

(3)  Law  Eep.  9  Ch.  1. 
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their  assets  to  the  purchase  of  their  own  shares,  and  in  particular  PEARSON, J. 
from  applying  money  of  the  company  in  payment  of  a  sum  of  1884 
£1  3s.        per  share,  or  any  other  sum,  for  the  surrender  or  taylor 
acquisition  of  fully  paid-up  shares,  as  proposed  or  expressed  to  pj^sen  Joel 
be  authorized  by  a  resolution  passed  at  an  extraordinary  meeting  ^^^^^^^^^.^^ 
of  the  company  on  the  6th  of  March  last.    The  capital  of  the  Light 
company,  as  stated  in  the  memorandum  of  association,  was 
£200,000  divided  into  40,000  shares  of  £5  each,  all  of  which  had 
been  issued.    Of  the  said  shares,  12,000  had  been  issued  to  the 
vendors  or  their  nominees  as  fully  paid-up  shares,  and  the 
remaining  28,000  had  £2  10s.  credited  as  called  up.     Owing  to 
the  depression  in  electric  lighting  business  the  company  had 
failed  to  realize  by  sale  of  concessions  and  otherwise  the  results 
which  had  been  anticipated  at  the  time  the  purchase-money  of 
its  patents  had  been  fixed,  and  the  vendors,  the  Union  Electric 
Light  and  Power  Com]pany,  were  willing  to  make  some  com- 
promise of  the  original  agreement  of  purchase,  whereby  they 
should  receive  instead  of  £60,000  in  fully  paid  £5  shares,  a  sum 
of  £14,000  in  cash,  this  amounting  to  £1  3s.  4cZ.  per  share.  It 
was  further  considered  desirable  by  the  owners  of  part  paid 
shares  in  the  company  to  get  rid  of  the  fully  paid  shares ;  inas- 
much as  in  the  case  of  a  winding-up  it  would  otherwise  be 
necessary  to  call  up  the  whole  uncalled  capital  in  order  to  redis- 
tribute it  ^ro  rata  with  the  other  assets  of  the  company  amongst 
the  whole  body  of  shareholders,  fully  paid  and  part  paid.  On 
proceeding  to  carry  out  the  above  scheme  of  compromise,  it 
transpired  that  470  of  the  12,000  fully  paid  shares  had  been  dis- 
posed of  at  their  full  value,  and  the  Plaintiff  was  the  holder  of 
250  of  such  shares.    The  special  resolution  passed  by  the  com- 
pany, and  of  which  he  complained,  was  to  the  following  effect : 
That  notwithstanding  anything  contained  in  the  articles  of 
association,  the  directors  be  authorized  and  directed  to  carry  out 
the  following  compromise  and  modification  of  the  agreement  with 
the  vendors,  the  Union  Electric  Li  (/Jit  and  Power  Company,  that  is 
to  say,  that  the  directors  shall  take  a  surrender  of  the  11,530 
fully  paid-up  £5  vendors'  shares  which  were  allotted  to  the  Union 
Electric  Light  and  Power  Company  in  consideration  of  the  pur- 
chase, and  of  such  of  the  470  like  shares  allotted  to  their  nominees 
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PEAESON,J.  as  can  be  obtained,  and  that  the  directors  do  pay  in  lien  and 
1884       consideration  thereof  a  snm  not   exceeding  the   amount  of 
Tatloe     £1  3s.  4zd.  for  each  of  such  shares,  and  that  as  hereby  modified 
PiLSEN  Joel       ^^^^  agreement  with  the  vendors  be  confirmed. 
AND  Geneeal     It  was  further  resolved — 

Electeic 

€oMPANY.       (^0  "  '^^^^         order  of  the  Court  be  obtained  for  confirming 
~ —      this  resolution,  the  capital  of  the   company  be  reduced  as 
follows : — 

(1.)  "  By  cancelling  the  12,000  fully  paid-up  vendors'  shares 
as  and  when  the  same  shall  be  surrendered  pursuant 
to  the  foregoing  resolution,  or  such  of  the  said  shares  as 
shall  be  surrendered. 

(2.)  "  By  cancelling  the  sum  of  £1  per  share  on  the  28,000 
shares  in  the  company  with  £2  10s.  called  up  thereon, 
and  also  on  any  fully  paid-up  vendors'  shares  which  may 
not  be  so  surrendered  as  aforesaid,  as  being  capital 
which  has  been  lost,  or  is  unrepresented  by  available 
assets. 

(3.)  "  By  reducing  the  amount  liable  to  be  called  up  on  the 
28,000  shares  with  £2  10s.  called  up  thereon,  from  the 
sum  of  £2  10s.  per  share  to  £1  10s. 

And  that  the  memorandum  of  association  of  the  company  be 
modified  so  as  to  carry  into  effect  this  resolution." 

The  date  of  the  original  agreement  for  the  purchase  of  the 
company's  patents,  of  which  this  scheme  proposed  to  effect  a 
compromise  or  modification,  was  the  9th  of  May,  1882. 

The  first  of  the  objects  of  the  company,  as  defined  by  its 
memorandum  of  association,  was  "  to  adopt  and  carry  into  effect 
•  either  with  or  without  modification  "  the  aforesaid  agreement. 
By  the  30th  of  the  company's  articles  of  association  it  was 
provided  that  "  the  directors,  on  behalf  of  the  company,  may 
accept  the  surrender  of  any  shares  in  respect  of  which  all  calls 
made  at  the  time  of  such  surrender  shall  have  been  paid,  pro- 
vided that  no  money  paid  or  credited  upon  the  shares  be  paid  or 
refunded  by  the  company."  By  art.  83  the  directors  were 
authorized  "  to  invest  the  funds  of  the  company  in  such  securities 
as  they  may  deem  fit,  provided  that  no  part  of  the  property  of 
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the  company  shall,  under  any  circumstances,  be  invested  in  the  PEAESON^J. 
purchase  or  lent  on  the  security  of  shares  or  stock  of  the  com-  1884 
pany."    By  art.  84  "  the  directors  shall  not  invest  or  expend  any  Taylor 
money  of  the  company,  whether  carried  to  the  reserve  fund  or  p^^g^^'  j^^^ 
not,  in  the  purchase  of  shares  or  stock  of  the  company."  and  General 

.  ...  Electric 

The  company  had  power  under  its  articles  to  reduce  its  capital.  Light 

Company. 

CozensSardy,  Q.C.,  and  Beale,  for  the  Plaintiff : — 

What  we  say  is  that  the  resolution  passed  by  the  company  is 
an  attempt  to  purchase  the  shares  of  the  company  out  of  their 
own  money,  and  this  is  ultra  vires.  There  is  a  power  in  the 
directors  to  accept  shares  which  may  be  surrendered,  but  a  com- 
pany cannot  take  power  to  purchase  its  own  shares. 

[Bavey,  Q.C. : — That  was  decided  the  other  way  in  In  re 
JDronfield  Silhstone  Coal  Company  (1).] 

Then  we  say  that  although  there  is  power  for  a  general. meet- 
ing to  cancel  any  one  of  the  existing  articles  of  association, 
and  to  make  a  new  one  in  its  place,  this  resolution  is  not 
effectual  for  such  a  purpose.  There  was  no  notice  in  convening 
the  meeting  that  it  was  intended  to  cancel  one  of  the  articles 
— the  terms  of  the  notice  are  "that  notwithsta-nding  anything 
contained  in  the  articles  of  association,"  but  there  is  no  distinct 
notice  of  a  proposal  to  alter  the  articles.  In  the  case  of  the 
Imperial  Hydropathie  Hotel  Company  v.  Hampson  (2),  which  is 
very  similar  to  this  case.  Lord  Justice  Cotton  said  (3)  :  "it  would 
be  evidently  most  unreasonable  to  say  that  in  such  a  case  all 
these  shareholders  are  not  to  have  notice  that  this  is  an  alteration 
in  the  regulations."  It  was  decided  in  the  Imperial  Banh  of 
China  v.  Banh  of  Hindustan  (4)  that  acquiescence,  in  order  to 
bind  all  members  of  a  company  to  a  bargain  which  there  is  no 
power  to  confirm,  must  be  acquiescence  by  every  member  of  the 
company,  and  that  there  must  be  distinct  notice  of  the  intention 
to  repeal  the  articles. 

There  ought  to  have  been  one  resolution  to  alter  the  articles, 
and  another  proceeding  under  them  as  altered,  and  tluit  course 

(1)  17  Ch.  I).  76.  (3)  23  Ch.  D.  11. 

(2)  23  Ch.  D.  1.  (4)  Law  liep.  G  Eq.  91. 
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PEARSON,J.  not  having  been  pursued,  the  proceedings  are  invalid.  Lord 
1884      Justice  Cotton  distinguishes  Alison's  Case  (1)  (by  which  he  pre- 
Taylor    sumably  refers  to  CampbelVs  Case  (2) )  from  the  Hydropathic  Hotel 
PiLSBN  Joel  ^^^^  (^)'  nearer  to  the  latter ;  of  which 

'^^Electeig'^^  he  says  (4)  :  "  that  it  was  simply  an  attempt,  without  altering  the 
Light     rules  for  the  purpose,  to  remove  a  director,  his  removal  being, 

1        '    unless  there  is  a  general  alteration,  an  illegal  act  .  .  .  idtrd  vires 

and  not  supported  by  any  regulation  of  the  company,"  that  is 
the  case  here. 

Bavey,  Q.C.,  and  Bawson,  for  the  company : — 

Lord  Justice  Cotton  could  not  have  intended  to  overrule 
CamphelFs  Case,  which  has  been  frequently  followed :  Teasdale'^ 
Case  (5).  The  very  point  raised  by  the  Plaintiff  was  dealt  with 
by  Lord  Selhorne  in  CampbeWs  Case  (6).  He  says  (7)  that  the 
view  of  the  Lord  Chief  Baron  that  the  resolution  was  bad  as 
attempting  to  combine  uno  flatu  two  operations,  hseret  in  cortice, 
and  loses  sight  of  the  substance. 

On  the  question  of  notice  Lord  Selhorne  says  (7),  "All  the 
shareholders  must  have  imputed  to  them  knowledge  ....  of 
their  own  memorandum  and  articles  of  association,  and  of  the 
fact  that  the  articles  did  not  authorize  the  proposed  increase  of 
capital." 

The  case  of  the  Imperial  Hydropathic  Hotel  Company  v.  Hamp- 
son  is  different  from  ours ;  for  there  it  was  impossible  for  the 
company  to  argue  that  they  had  duly  altered  their  articles  by 
the  resolution  as  passed,  because  sufficient  notice  was  not  given  as 
required  by  their  45th  article.  The  removal  of  the  directors  was 
attempted  to  be  effected  by  additional  resolutions  of  which  only 
three  days'  notice  had  been  given  under  the  46th  article  (8). 
Therefore  though  the  notice  might  have  been  sufficient  in  the 
case  of  an  ordinary  resolution,  it  was  not  sufficient  when  the  object 
was  to  repeal  or  alter  the  regulations  of  the  company.  This  view 
is  supported  by  what  the  Master  of  the  EoUs  says  (9),  that  "  the 

(1)  Law  Rep.  9  Ch.  24.  (5)  Law  Rep.  9  Ch.  54. 

(2)  Ibid.  1.  (6)  Ibid.  19  et  seq. 

(3)  23  Cli.  D.  1.  (7)  Ibid.  22. 

(4)  Ibid.  12.  (8)  23  Ch.  D.  4. 

(9)  23  Ch.  D.  9. 
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resolution  passed  at  the  first  meeting  was  passed  on  a  bad  PEAESON, J. 
notice ;  "  and  Lord  Justice  Bowen  (1)  says,  "  It  seems  to  me  that  1884 
as  regards  the  first  meeting  the  Appellants  are  out  of  Court,"  and  tayloe 
it  is  not  inconsistent  with  Lord  Justice  Cotton's  judgment  (2),  pj^sen  Joel 
"  Now,  in  my  opinion,  it  is  an  entire  fallacy  to  say  that  because  ^^^^^ 
there  is  a  power  to  alter  the  regulations,  you  can,  by  a  resolution  Light 
which  might  alter  the  regulations  (that  must  mean  if  it  had  been 
duly  passed,  and  upon  sufficient  notice)  do  that  which  is  contrary 
to  the  regulations  as  they  stand  in  a  particular  and  individual 
case."  It  would  be  most  unreasonable  to  require  the  company,  first 
to  alter  its  articles  in  order  to  carry  out  this  scheme,  and  then  to 
alter  them  back  again  to  their  original  state.    There  is  no  inten- 
tion of  retaining  a  power  to  purchase  the  company's  shares. 

Cozens-Hardt/y  in  reply : — 

CamphelFs  Case  (3)  was  on  the  12th  section  of  the  Act  of  1862. 
This  scheme  is  under  sect.  50. 


Peaeson,  J. : — 

The  question  on  this  motion  is  really  whether  or  not  in  that 
which  has  been  done  in  the  passing  of  a  special  resolution  at  a 
meeting  of  this  company,  the  company  have  complied  with  the 
articles  of  association  and  with  the  Act  of  Parliament,  or  whether 
the  resolution  is  insufficient  for  the  purposes  for  which  it  was 
intended.  It  appears  that  in  this  company  there  were,  amongst 
others,  12,000  shares  treated  as  fully  paid-up  shares,  which  I 
gather  had  been  originally  given  to  the  vendors  as  a  part  of  the 
consideration  for  the  purchase  of  the  patents  under  which  the 
company  is  worked.  Some  time  before  the  passing  of  the  resolu- 
tion there  seems  to  have  been  a  discussion  in  the  company  with 
regard  to  these  12,000  shares.  It  appears  that  the  owners  of  part 
paid  shares  in  the  company  thought  these  12,000  shares  ob- 
jectionable and  desired  to  get  rid  of  them.  Accordingly  a  scheme 
was  formed  by  the  company,  and  was  presented  to  the  board  of 
directors,  under  which  the  12,000  shares  were  to  be  cancelled  on 
payment  to  the  proprietors  of  them  of  £1  os,  M.  per  share.  Of 

(I)  23  Cb.  D.  13.  (2)  23  Cli.  D.  11. 

(3)  Law  Ecp.  9  Cli.  1. 
Vol.  XXVn.  T  1 
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PEAESON,J.  course  that  required  the  assent  of  the  holders  of  those  shares. 
1884      The  whole  thing  seems  to  have  been  conducted  fairly  and  honestly, 
Taylor    without  any  secrecy  of  any  sort  or  description,  and  notice  having 
PiLSEN  Joel  ^^^^  suggesting  that  this  scheme  should  be  adopted,  I 

AND  Genekal  gather  from  the  resolution  that  out  of  the   12,000  holders 

EliECTRlC 

Light  11,530  consented  to  accept  the  £1  3s.  4:d,  Though,  however,  the 
Company.  g(,]^gjj^Q  ^  proper  scheme,  and  a  very  large  majority  of  those 
who  held  the  fully  paid-up  shares  were  willing  to  come  into  it, 
there  stared  them  in  the  face  certain  articles  of  association  for- 
bidding the  company  to  purchase  any  of  their  own  shares,  and  as 
long  as  those  articles  stood  it  was  impossible  for  the  directors  to 
give  effect  to  this  part  of  the  scheme. 

There  is  another  part  of  the  scheme  which  cannot  be  carried 
iiito  effect  without  the  assent  of  this  Court.  I  merely  mention 
that  to  shew  that  I  have  not  forgotten  it,  but  I  consider  at  the 
present  moment  I  have  nothing  to  do  with  that.  It  may  be  that 
eventually  the  whole  of  the  scheme  will  fail,  because  it  cannot  be 
carried  through  in  its  entirety.  All  I  have  to  decide  to-day  is, 
aye  or  no,  have  the  directors  successfully  carried  through  so  much 
of  their  scheme  as  relates  to  the  authorization  to  them  to  buy  up 
these  12,000  shares  at  the  price  mentioned  ? 

They  give,  therefore,  notice  of  their  proposed  intention  by 
issuing  a  circular  in  which  they  describe  the  scheme,  and  they 
say  this :  "  The  details  of  the  scheme  having  been  carefully  con- 
sidered by  the  directors,  they  are  of  opinion  that  it  is  decidedly 
advantageous  for  all  classes  of  the  shareholders,  and  they  there- 
fore recommend  the  shareholders  to  adopt  it  at  the  meeting  of 
which  notice  is  enclosed,  and  to  pass  the  resolutions  accompany- 
ing the  notice,  which  have  been  framed  for  carrying  out  the 
scheme."  This  was  due  notice  to  the  shareholders  that  the 
directors  had  not  the  power  of  carrying  out  the  scheme  themselves 
until  certain  special  resolutions  had  been  passed  by  the  meeting 
to  give  them  that  power.  The  resolution  that  was  passed  was  in 
these  words  :  [His  Lordship  read  the  resolution  already  set  out.] 
I^ow  the  first  objection  made  to  this  resolution  is  this,  that  it 
does  not  in  terms  repeal  the  articles  forbidding  the  directors  to 
purchase  the  shares,  and  it  is  said  that,  until  those  articles  were 
repealed,  the  directors  would  have  no  power  to  do  so ;  and  I 
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suppose,  therefore,  tlie  contention  is,  that,  strictly  speaking,  the  peaeS0N,J. 

order  of  proceeding  ought  to  have  been  this  :  First,  a  resolution  i884 

repealing  that  article ;  secondly,  a  resolution  when  the  article  was  taylok 

repealed  authorizing  the  directors  to  purchase  these  shares  ;  and 
1  •  n  1    •  -1  •  1       •  1    PiLSEN  Joel 

thirdly,  another  resolution  re-enacting  the  same  article  with  and  Genebal 

regard  to  the  shares  then  remaining  in  the  company.  If  that  "^ligh? ^ 
had  been  done  I  cannot  imagine  that  any  of  the  objections  which  Company. 
I  have  heard  to-day  could  have  been  taken  to  the  resolution  so 
passed.  But,  it  is  said  there  is  no  resolution  here  repealing  the 
article  at  all.  I  differ  from  that.  After  all  I  have  heard  I 
remain  of  the  opinion  which  I  threw  out  during  the  argument, 
that  this  resolution  is  framed  purposely  to  shew,  as  regards  the 
purchase  of  these  12,000  shares,  that  the  articles  forbidding  their 
purchase  were  to  be  repealed,  because  it  begins  with  these  words  : 
^'That  notwithstanding  anything  contained  in  the  articles  of 
association  the  directors  be  authorized." 

The  meaning  of  that  is  this,  there  is  something  in  the  articles 
of  association  which  stands  in  the  way  at  the  present  moment, 
and  that  has  to  be  put  on  one  side  in  order  to  enable  that  to 
be  done  which  the  resolution  proposes  to  be  done.    I  cannot 
imagine  myself  that  it  could  be  said  seriously  that  you  want 
two  resolutions  to  do  that,  and  that  you  could  not  explain  in 
one  resolution "  both  matters ;  that  is,  that  you  might  not  have 
said  that  article  so-and-so  be  repealed  and  that  the  directors  be 
at  liberty  to  do  something  else,  in  one  resolution.    No  doubt 
there  would  be  two  terms  in  that  resolution,  but  there  was  no 
reason  that  I  can  see  why  these  two  terms  might  not  be  con- 
tained in  one  resolution,  and  substantially  I  am  of  opinion  that 
they  are  contained  in  this  resolution ;  therefore  if  it  was  neces- 
sary to  repeal  the  article  in  order  to  enable  the  purchase  of 
these  shares,  by  the  terms  of  this  resolution  and  within  the 
comprehension  of  all  persons  to  whom  this  notice  is  given,  that 
article  is  to  that  extent  by  this  resolution  set  on  one  side.  I 
should  liavG  thouglit  so  if  I  had  never  heard  of  CampMVs 
Case  (1),  but  I  confess  that  the  authority  of  that  case  seems  to 
^me  to  run  on  all  fours  with  this.    I  entirely  agree  with  Mr. 
Hardy  that  there  is  a  certain  amount  of  diifference  between  the 
(1)  Law  no]i.  I)  Cli.  1. 

r  2  1 
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PEAKSON,J.  cases,  but  I  say  whatever  difference  there  might  be  between  the 
1884       two  cases  is,  to  my  mind  at  all  events,  removed  by  the  terms  of 
Taylor  resolution,  which  is  not  only  that  the  12,000  shares  are  to  be 

PiLSEN  Joel  P^^^^^sed,  but  that  they  be  purchased  notwithstanding  anything 
AND  Geneeal  contained  in  the  articles  of  association.    Then  it  is  said  that  I 

Electeic 

Light  am  bound  by  the  authority  of  the  JmpermZ  Hydropathic  Hotel 
Company.  (jQ^p^j/^^y  Hampson  (1).  I  perfectly  admit  I  am  bound  by  that 
case.  I  do  not  conceive  that  case  to  be  the  same  as  the  present 
one.  In  the  first  place,  as  I  understand  that  case,  and  I  think 
Mr.  Bawson's  argument  upon  that  is  right,  it  was  impossible  in 
that  case  to  rely  upon  the  resolution  as  altering  the  articles 
i  because  no  proper  notice  was  given  under  the  regulations  of  the 

company  (2)  of  an  intention  to  alter  the  articles  at  all.  What 
Lord  Justice  Cotton  says  (3),  is  this :  "  Assuming,  as  I  do  for  the 
present  purpose,  as  the  second  meeting  seems  to  have  been 
regular  according  to  the  notice,  that  everything  was  regularly 
done,  what  was  done  cannot  be  treated  in  my  opinion  as  first  an 
alteration  of  the  regulations,  and  then  under  that  altered  regula- 
tion as  a  removal  of  the  directors."  Looking  at  another  part  of 
his  judgment,  I  think  that  what  he  points  out  is  this :  You  cannot 
find  in  this  resolution  any  intention  whatever  to  alter  the  regu- 
lations. The  simple  resolution  was  a  resolution  that  A.  and  B. 
be  removed  from  being  directors,  and  therefore  if  you  were  to 
formulate  that  into  a  resolution  it  would  be,  not  a  resolution  that 
power  be  given  to  the  company  to  remove  the  directors,  but  that 
power  be  given  to  remove  A.  and  B.,  and  no  more.  What  he 
says,  therefore,  is,  that  it  never  was  the  intention  of  the  parties 
to  alter  the  regulations  but  simply  to  remove  those  two  directors, 
and  the  power  to  do  so  they  did  not  possess.  I  think,  therefore, 
that  that  case  does  not  fully  cover  the  present  one.  I  am  of 
opinion  that  in  this  case  the  resolution  expressed  most  plainly 
an  intention  to  set  on  one  side  the  article  forbidding  the  pur- 
chase of  these  shares,  and  to  authorize  the  directors  to  purchase 
the  shares.  It  seems  to  me,  if  I  may  use  Lord  Selhornes  expres- 
sion, a  matter  of  absolute  indifference  whether  that  was  done  wio 
jlatu  or  not. 

(1)  23  Ch.  D.  1.  (2)  See  Arts.  44,  45,  23  Ch.  J>.  2,  3. 

(3)23Ch.  D.  n. 
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Another  technical  objection  taken  by  Mr.  Hardy  to  this  reso- PEAESON, J. 

lution  was  this  :  He  says  it  is  incorrect  and  misleading  to  call  the  1884 

scheme  a  compromise  and  modification  of  the  agreement  with  the  Tatlor 

vendors.    To  my  mind  there  is  nothing  in  that  objection.    The  p^^g.^^"  j^^^^^ 

12,000  shares,  as  I  understand,  were  originally  the  vendors'  and  General 

Electric 

shares,  and  what  was  proposed  to  be  done  therefore  was  this —  Light 
whereas  the  vendors  were  under  the  agreement  to  receive  12,000 
fully  paid-up  shares,,  they  now  say  let  the  agreement  stand,  as  if 
it  were  that  they  were  to  receive  12,000  times  £1  3s.  4:d.,  and 
that  is  the  whole  of  it.  So  far  from  shewing  any  obscurity,  it 
only  expressed  and  gave  more  clear  notice  to  the  shareholders  of 
that  which  the  parties  were  about  to  do.  I  think  under  these 
circumstances  the  resolution  was  perfectly  sufficient,  that  the 
authority  was  properly  given  to  the  directors,  and  that  I  must 
therefore  refuse  this  motion  with  costs. 

Bawson  asked  that  this  motion  might  be  treated  as  the  hearing 
of  the  action. 

Cozens-Hardy,  Q.C.,  did  not  object  to  that  application  if  it  were 
not  made  a  consent  order. 

Peakson,  J. : — ■ 

Yery  well.    I  treat  this  as  the  trial  of  the  action,  and  dismiss 
it  with  costs. 

Solicitors :  Cunliffe,  Beaumont,  c&  Davenport ;  Parker,  Garrett, 
dt  Parker, 


T.  W.  G. 
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PEAESON,J.  In  re  OLATHE  SILVER  MINING  COMPANY. 

Company —  Winding-up — Creditor's  Petition — Debenture-liolder — Trust  Deed — 
Dehenture  payable  to  Bearer — Debenture  held  as  Security — Inquiry  as  to 
existence  of  Assets — Appointment  of  Provisional  Liquidator  with  Poiuers  of 
Official  Liquidator— Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  86,  92 
\Bevised  Ed.  Statutes,  vol.  xiv.,  pp.  222,  223.] 

A  company  issued  debentures  payable  to  bearer,  the  payment  of  which 
was  secured  by  a  deed  by  which  the  company  purported  to  assign  all  their 
present  and  future  property  to  trustees,  on  trust  for  the  benefit  of  the 
debenture-holders,  and  covenanted  with  the  trustees  for  payment  of  the 
principal  and  interest  of  the  debentures.  By  the  debentures  the  company 
agreed  to  pay  the  amount  thereby  secured  to  the  bearer  : — 

Held,  that  the  holder  of  some  of  the  debentures,  the  interest  on  which 
was  overdue  (the  debentures  having  been  deposited  with  him  by  the 
original  holder  as  security  for  a  debt)  was  entitled  to  petition  for  the 
winding-up  of  the  company. 

In  re  Uruguay  Central  and  Hygueritas  Railway  Company  of  Monte 
Video  (1)  distinguished. 

There  being  some  evidence  that  the  company  had  no  assets  beyond  the  pro- 
perty comprised  in  the  trust  deed,  the  Court  directed  an  inquiry  in  Chambers 
whether  the  company  had  any  and  what ,  assets  not  included  in  the  deed 
and  available  for  the  general  creditors,  and  referred  it  to  Chambers  to 
appoint  a  provisional  liquidator,  with  all  the  powers  of  an  official  liquidator, 
but  the  liquidator  was  to  take  no  steps  without  the  direction  of  the  Judge 
in  Chambers,  beyond  taking  possession  of  the  company's  property  within 
the  jurisdiction,  including  their  books  and  papers. 

This  was  a  petition  for  the  compulsory  winding-up  of  the  Olathe 
Silver  Mining  Company.  The  Petitioner  was  the  holder  of  eighty 
debentures  of  the  company  of  £10  each,  the  interest  on  which 
was  in  arrear.  The  company  was  registered  in  May,  1881j, 
under  the  Com]panies  Acts,  as  a  company  limited  by  shares,  the 
nominal  capital  being  £150,000,  in  shares  of  £1.  Only  11,971 
shares  were  issued  to  the  public.  The  company  was  formed  to 
acquire,  by  purchase  or  lease,  lands  and  mining  rights  and  pro- 
perties in  Colorado  or  elsewhere.  The  company  acquired  some 
silver  mines  in  Colorado  at  the  price  of  £100,000,  which  was  to 
be  paid  for  partly  in  cash  and  partly  by  the  issue  of  fully  paid-up 
shares  to  the  vendor.    In  August,  1882,  the  company  resolved  to 

(1)  11  Ch.  D.  372. 
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issue  mortgage  debentures  to  the  amount  of  £25,000,  in  deben- PEARSON,J. 
tures  of  £10  each. 

These  debentures  were  headed  "Mortgage  Debenture,"  and 
were  (omitting  merely  formal  parts)  as  follows :  "  The  company- 
will  on  the  1st  day  of  August,  1885,  or  on  such  earlier  day  as 
the  principal  moneys  hereby  secured  shall  become  payable,  in 
accordance  with  the  conditions  indorsed  hereon,  pay  to  the 
bearer  of  this  debenture  the  sum  of  £10.  And  the  company 
will  in  the  meantime  pay  interest  thereon  at  the  rate  of  £8  per 
cent,  per  annum,  by  equal  half-yearly  payments,  on  the  1st  day 
of  February  and  the  1st  day  of  August  in  each  year,  in  accord- 
ance with  the  coupons  annexed  hereto,  the  first  of  such  half- 
yearly  payments  to  be  made  on  the  1st  day  of  February,  1883. 
This  debenture  is  issued  upon  and  subject  to  the  conditions 
indorsed  hereon." 

Among  the  indorsed  conditions  were  the  following : — 

"  1.  This  debenture  is  one  of  a  series  of  debentures  issued  or 
to  be  issued  by  the  company  for  securing  principal  sums  not 
exceeding  in  the  aggregate  £25,000.  The  debentures  of  the 
said  series  are  to  rank  pari  passu  in  point  of  charge,  without  any 
preference  or  priority  one  over  another." 

Condition  2  enabled  the  company  to  pay  off  the  debentures  by 
giving  three  months'  notice,  and  provided  that  the  principal 
money  would  also  become  payable  if  an  order  to  wind  up  the 
company  should  be  made,  or  a  special  or  extraordinary  resolution 
passed  for  a  winding-up. 

"  3.  Annexed  to  this  debenture  are  six  coupons,  each  providing 
for  the  payment  of  a  half-year's  interest,  and  such  interest  will 
be  payable  only  on  presentation  and  delivery  of  the  coupon 
referring  thereto. 

"  4.  The  bearer  of  the  debenture  and  the  bearer  of  each  of  the 
said  coupons,  will  be  entitled  to  the  principal  moneys  and  in- 
terest specified  in  such  instruments  respectively,  free  from  any 
equities  between  the  company  and  the  original  or  any  inter- 
mediate holder  thereof  respectively." 

"7.  The  lioldors  of  the  debentures  of  the  above  series  (in- 
cluding the  bearer  hereof)  arc  and  will  bo  entitled  ixiri  passu  to 
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PEAESON,J.  the  benefit  of,  and  subject  to  the  provisions  contained  in,  an 
indenture  dated  the  1st  day  of  August,  1882,  and  made  between 
the  company  of  the  first  part  and  Thomas  Eyre  FoaJces,  Hermann 
Ludwig  Carl  Schultz,  and  Theodore  H.  Lowe  of  the  second  part, 
whereby  all  property  of  the  company  (both  present  and  future) 
was  made  a  security  for  the  payment  of  the  principal  moneys  and 
interest  payable  under  such  debentures." 

By  the  trust  deed  there  referred  to,  the  company  granted  and 
assigned  to  the  trustees,  "  All  and  singular  the  property  specified 
or  referred  to  in  the  2nd  schedule  hereto,  and  all  lands,  buildings, 
mines,  minerals,  railways,  tramways,  plant,  machinery,  stock-in- 
trade,  easements,  franchises,  privileges,  moneys,  choses  in  action, 
and  property  whatsoever  and  wheresoever  to  which  the  company 
is  now,  or  shall  at  any  time  hereafter  become,  entitled.  To  have 
and  to  hold  the  said  premises  unto  and  to  the  use  of  the  present 
trustees,  their  heirs,  executors,  administrators,  and  assigns," 
upon  the  trusts  therein  declared  for  the  benefit  of  the  holders  of 
the  debentures. 

This  deed  contained  (inter  alia)  the  following  provisions : — 

"11.  The  company  doth  hereby  covenant  with  the  present 
trustees,  their  executors,  administrators,  and  assigns,  as  follows : 
First,  that  the  company  will  pay  the  principal  moneys  and  in- 
terest secured  by  the  debentures  in  accordance  with  the  tenour 
thereof  respectively,  and  will  observe  and  perform  the  several 
conditions  indorsed  thereon  respectively  ;  secondly,  that  the 
principal  moneys  and  interest  intended  to  be  secured  by  the 
debentures  shall  be  a  first  charge  on  the  mortgaged  premises,  and 
that  the  said  principal  moneys  and  interest  shall  take  precedence 
over  all  moneys  which  may  hereafter  be  raised  by  the  company 
by  any  means  whatsoever,  and  that  as  between  the  several  holders 
thereof  (except  as  herein  otherwise  provided)  the  debentures 
shall  rank  pari  passu,  without  any  preference  or  priority  by  reason 
of  date  of  issue  or  otherwise." 

"  14.  The  trustees  or  trustee  may,  from  time  to  time  and  at 
any  time,  waive,  on  such  terms  and  conditions  as  to  them  or  him 
shall  seem  expedient,  any  breach  by  the  company  of  any  of  the 
covenants  in  these  presents  contained." 


VOL.  XXVII.]  CHANCEKY  DIVISION. 


281 


The  petition  alleged  that  the  company  was  wholly  unable  to  PEARSON,J. 


pay  its  debts ;  that  it  had  no  property  in  England  except  a  small 
balance  at  its  bankers,  and  that  its  only  other  property  was  the 
land  which  it  had  acquired  in  Colorado.  It  also  alleged  that  the 
company  had  issued  or  deposited  debentures  to  secure  debts  due 
by  the  company  to  an  amount  of  about  £23,000,  and  that  there 
was  an  arrear  of  interest  due  upon  the  debentures,  to  the  amount 
of  about  £2500,  which  the  company  had  no  means  of  paying,  and 
that  the  assets  of  the  company,  including  all  moneys  (if  any) 
recoverable  for  unpaid  capital,  would  be  quite  insufficient  to  meet 
the  company's  liabilities,  and  that  the  company  was  unable  to 
pay  the  debt  owing  to  the  Petitioner,  or  any  other  debts  of  the 
company,  and  continue  business  with  any  prospect  of  paying  the 
company's  liabilities  in  full." 

J  There  was  no  allegation  that  the  Petitioner  had  presented  his 
overdue  coupons  for  payment,  but  there  was  evidence  that  he 
had  presented  them  to  the  company's  bankers,  and  ha^d  been 
refused  payment.  There  was  some  evidence  that  the  company 
had  no  property  in  England  except  a  balance  of  about  £10  at 
their  bankers,  and  that  some  debentures  had  been  issued  to  the 
directors  in  payment  of  their  fees.  The  Petitioner  admitted  that 
he  held  the  debentures  only  as  security  for  an  advance  of  £100 
which  he  had  made  to  the  original  holder,  a  Mr.  Barker.  Two 
of  the  trustees  of  the  debenture  deed  were  directors  of  the  com- 
pany, and  the  third  was  in  Colorado. 
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Cozens-Hardy,  Q.C.,  and  H.  Burton  Bucldey,  for  the  Peti- 
tioner : — 

The  form  of  the  debentures  is  such  as  to  make  the  Petitioner  a 
creditor  of  the  company  and  entitled  to  a  winding-up  order  under 
the  circumstances :  Ex  jparte  Colborne  and  Strawbridge  (1). 


HigginSy  Q,C.,  and  Seward  Brice,  for  the  Company  : — 
It  is  clear  that  the  company  has  no  assets  beyond  the  property 
which  is  comprised  in  the  debenture  deed ;  the  petition  is  there- 
fore demurrable  :  In  re  Chapel  House  Colliery  Company  (2).  The 
debenture-holders  have  priority  over  costs  of  winding-up  as 
regards  the  property  comprised  in  the  deed  :  In  re  Regent's  Canal 
(1)  Law  Hop.  11  Eq.  478.  (2)  24  Cb.  D.  259. 
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IronworJcs  Comj)any  (1).  The  Petitioner  is  not  a  creditor  of  the 
company  who  is  entitled  to  petition  ;  his  only  remedy  is  through 
the  trustees  of  the  deed  :  In  re  Uruguay  Central  Hygueritas  Bail- 
way  Company  of  Monte  Video  (2). 

Warmington,  Q.C.,  and  Grosvenor  Woods,  for  other  debenture- 
holders,  supported  the  petition. 

Cozens-Hardy,  in  reply : — 

It  is  possible  that  in  a  winding-up  moneys  may  be  recoverable 
from  the  directors  by  way  of  damages  for  misfeasance ;  such  sums 
would  be  distributable  among  the  creditors  of  the  company, 
though  they  would  not  be  assets  comprised  in  the.  debenture  deed. 
Two  of  the  trustees  of  the  deed  are  directors  of  the  company,  and 
the  third  is  in  Colorado.  Moreover,  the  directors  insist  on  going 
on  issuing  debentures  in  order  that  their  fees,  amounting  to 
£1000  per  annum,  may  be  paid.  This  wilful  appropriation  of  the 
property  of  the  debenture-holders  can  only  be  stopped  by  a 
winding-up  order.  In  In  re  Uruguay  Central  Hygueritas  Railway 
Gomfany  of  Monte  Video  the  petitioner  was  the  only  debenture- 
holder  who  desired  a  winding-up ;  in  the  present  case  all  the 
debenture-holders  desire  it. 


Peaeson,  J. : — 

On  the  whole,  though  not  without  some  doubt,  I  think  I  ought 
not  to  dismiss  the  petition.  The  case  is  just  upon  the  line.  The 
Petitioner  has  paid  £100  to  Barher  for  the  debentures  which  he 
holds,  and  he  admits  that  he  holds  them,  as  between  himself  and 
Barker,  only  as  security  for  that  £100.  The  debentures  being 
payable  to  bearer,  the  Petitioner,  as  it  appears  to  me,  is  not  pre- 
vented from  enforcing  payment  of  them,  though,  as  between 
himself  and  Barher,  they  belong  to  Barker.  Nor  is  there,  to 
my  mind,  any  fraud  in  the  transaction.  An  objection  has  been 
taken  by  reason  of  the  form  of  the  debentures.  They  are  secured 
by  a  trust  deed  in  the  ordinary  form,  except  that  it  contains  one 
provision  which,  I  hope,  is  unusual,  enabling  the  trustees,  on  such 
terms  as  shall  seem  expedient  to  them,  to  waive  any  breach  by  the 
company  of  the  covenants  contained  in  the  deed.  It  is  said  that 
the  Petitioner  is  entitled  to  recover  the  amount  of  his  debentures 
(1)  3  Ch.  D.  411.  (2)  11  Ch.  D.  372. 
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only  through  the  trustees  of  the  deed,  and  that,  therefore,  he  is  PEAESON,J. 
not  a  creditor  of  the  company  and  cannot  be  entitled  to  a  winding- 
up  order,  and  for  this  purpose  In  re  Uruguay  Central  Hygueritas 
Bailivay  Company  of  Monte  Video  (1)  has  been  cited.  But  when 
that  case  is  looked  at  it  appears  that  the  covenant  in  the  deben- 
tures to  pay  the  money  secured  thereby  was  not  entered  into  by 
the  company  with  the  bearer  at  all,  but  it  was  a  covenant  by  the 
company  with  the  trustees  of  the  covering  deed  that  the  company 
would  pay  the  bearer  of  the  debenture,  and  Sir  G,  Jessel,  M.R., 
laid  stress  on  this  provision  as  shewing  that  there  was  no  direct 
debt  from  the  company  to  the  holder  of  a  debenture,  and  that  it 
was  manifestly  intended  that  the  money  should  be  recovered  in 
the  manner  expressed  in  the  trust  deed,  and  in  no  other.  In 
the  present  case  the  form  of  the  debenture  is  entirely  different. 
There  is  no  covenant  in  it  with  the  trustees  of  the  deed,  but 
there  is  an  agreement  by  the  company  with  the  bearer  of  the 
debenture  that  they  will  pay  him. 

The  next  proposition  is  that  the  company  has  no  assets.  I  am 
not  satisfied  that  this  is  so ;  I  am  not  satisfied  that  all  the 
company's  assets  are  included  in  the  trust  deed.  I  am  not  satis- 
fied that  there  are  not  some  moneys  dehors  the  deed  which  may 
be  applicable  to  the  payment  of  the  company's  general  creditors. 
I  have  no  intention  of  going  counter  to  the  decision  in  In  re 
Chapel  House  Colliery  Company  (2).  I  propose  to  direct  an  in- 
quiry in  Chambers  whether  there  are  any  and  what  assets,  other 
than  those  comprised  in  the  debenture  deed,  available  for  the 
general  creditors  of  the  company.  Then  I  will  refer  it  to 
Chambers  to  appoint  a  provisional  liquidator,  with  all  the  powers 
of  an  official  liquidator,  but  he  is  to  take  no  steps  without  the 
direction  of  the  Judge  in  Chambers,  beyond  taking  possession  of 
the  property  of  the  company  within  the  jurisdiction  of  the  Court, 
including  their  books  and  papers.  The  further  hearing  of  the 
petition  will  stand  over  until  after  the  inquiry  has  been  answered. 


Solicitors :  Miller  d'  Miller ;  Snell,  Sou,  d'  Greenip ;  Bcall  d 
Co.;  II.  C.  Barker. 

(1)  11  Ch.  P.  372.  (2)  21  Ch.  D.  259. 
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In  re  HERNANDO. 
HERNANDO  v,  SAWTELL. 

[1882    H.  4630.] 

Domicil — Marriage  of  Englishwoman  ivith  Foreigner — Settlement  in  English 
Form — Separate  Use — Power  of  testamentary  Disposition — Power  of  Ap- 
pointment by  "  writing  at  any  time  hereafter  " — Exercise  hy  Will  previously 
executed — Wills  Act  (l^Vict.  c.  26),  ss.  24,  27  [Revised  Ed.  Statutes,  vol.  viii. 
pp.  34,  35.] 

On  the  20tli  of  December,  1881,  prior  to  the  marriage  (solemnized  in 
England)  of  a  domiciled  Englishwoman  (a  widow)  with  a  domiciled 
Spaniard,  real  estate  in  England  of  the  intended  wife  was  vested  by  her  in 
a  trustee  in  fee,  to  such  uses  as  the  intended  wife  should  by  deed  or  will 
appoint,  and,  subject  thereto,  to  the  use  of  the  intended  wife,  for  her  sepa- 
rate use.  The  settlement  was  made  with  the  approbation  of  the  intended 
husband,  and  the  deed  contained  a  statement  that  this  approbation  was 
given  in  consideration  of  a  renunciation  the  same  day  executed  by  the  in- 
tended wife  of  any  rights  which  she  would  otherwise  have  acquired  by  her 
marriage  in  respect  of  the  property  of  the  intended  husband  according  to 
the  law  of  Spain.  The  deed  also  contained  a  declaration  that  it  was  to  take 
effect  and  be  construed  according  to  the  law  of  England.  The  marriage 
was  solemnized  on  the  next  day.  On  the  23rd  of  February,  1882,  the  wife 
(being  then  domiciled  in  Spain)  executed  a  deed-poll,  in  accordance  with 
the  provisions  of  the  settlement,  whereby  she,  in  exercise  of  the  power 
given  to  her  by  the  settlement,  appointed  the  real  estate  to  the  use  of  her- 
self in  fee  for  her  separate  use.  By  another  deed  executed  the  same  day,  to 
which  the  husband  was  a  party,  she,  with  the  consent  of  the  husband,  ap- 
pointed and  conveyed,  and  the  husband  conveyed,  the  real  estate  to  the  use 
of  a  trustee  in  fee,  upon  trust  for  sale,  and  out  of  the  proceeds  of  sale  to  pay 
certain  specified  debts,  and,  subject  thereto,  in  trust  for  such  person  or  per- 
sons as  the  wife  "  shall  at  any  time  or  times  hereafter  by  any  writing  or 
writings  from  time  to  time  appoint,"  and,  in  default  of  any  appointment 
and  subject  thereto,  in  trust  for  the  wife  absolutely  for  her  separate  use. 
Under  this  deed  the  trustee  sold  the  property  and  out  of  the  proceeds  of 
sale  paid  the  specified  debts,  and  there  then  remained  a  surplus  in  his 
hands.  The  wife  died  in  June,  1882,  having  by  a  will,  executed  imme- 
diately after  her  marriage,  and  which  purported  to  be  made  in  exercise  of 
the  powers  reserved  to  her  by  her  marriage  settlement,  and  of  all  other 
powers  enabling  her,  directed,  appointed,  and  declared  that  the  real  and 
personal  estate  over  which  she  had  any  disposing  power  at  the  time  of  her 
death  should  be  held  and  applied  in  the  payment  of  certain  legacies  and 
annuities,  and,  subject  thereto,  she  gave  four-fifths  of  her  real  and  personal 
estate,  in  case  she  should  leave  no  children,  to  her  husband  absolutely. 
And  she  gave  the  remaining  one-fifth  of  her  property,  charged,  with  the 
before-mentioned  annuities  and  legacies,  to  her  brother  and  sisters,  or  to 
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the  children  per  stirpes  of  such  of  them  as  should  die  before  her  leaving  PEARSON,.!, 
children.    The  testatrix  died  without  issue.    The  husband  survived  her. 
According  to  the  law  of  Spain  under  such  circumstances  two-thirds  of  her 
property  belonged  to  her  father  and  mother,  notwithstanding  that  she  had 
left  a  will : — 

Held,  that,  whether  the  will  was  or  was  not  a  good  exercise  of  the  power 
reserved  by  the  deed  of  February,  1882,  it  was  a  valid  testamentary  dispo- 
sition by  virtue  of  the  limitation  in  default  of  appointment  to  the  separate 
use  of  the  testatrix  ;  that  it  took  effect  according  to  English  law,  and  that 
the  legatees  named  in  it  (including  the  husband)  were  entitled  to  the 
benefits  given  to  them  by  it. 

Se7nhle,  that,  on  the  authority  of  Boyes  v.  Cooh  (1)  the  will  was  a  valid 
exercise  of  the  power  of  appointment  given  by  the  deed  of  February,  1882. 

On  the  21st  of  December,  1881,  Edith  Slater,  a  widow,  who  was 
a  domiciled  Englishwoman,  was  married  in  London  to  Faustino 
Hernando  y  Horcajo,  a  domiciled  Spaniard. 

On  the  20th  of  December,  1881,  a  deed  of  settlement  (called 
the  Wahvorth  settlement)  was  executed  in  contemplation  of  the 
intended  marriage.  This  deed  contained  a  recital  that"  Mrs. 
Slater  was  entitled  to  one-third  of  one  quarter  share  in  certain 
profits  (thereinafter  called  the  coal  profits)  arising  from  certain 
coal  mines  within  the  manor  of  Accrington  during  the  continu- 
ance of  a  license  then  held  by  John  Hargreaves  and  H.  H.  Bolton, 
which  would  expire  on  the  25th  of  March,  1888,  and  also  to 
certain  leasehold  houses  at  Wahvorth,  specified  in  a  schedule  to 
the  deed,  under  certain  leases  and  subject  to  the  rents  and  mort- 
gages mentioned  in  the  schedule,  and  that  in  contemplation  of 
the  intended  marriage  the  intended  husband  and  wife  had  agreed 
that  such  settlement  as  thereinafter  appearing  should  be  made  of 
the  coal  profits  and  the  leasehold  houses.  And  it  was  witnessed 
that,  in  consideration  of  the  intended  marriage  and  in  pursuance  of 
the  agreement,  Mrs.  Slater,  with  the  approbation  of  Don  Hernando 
testified  by  his  executing  the  deed,  "  and  given  in  consideration 
of  the  renunciation  this  day  executed  by  the  said  Edith  Slater  of 
any  right  which  she  would  otherwise  have  acquired  by  lier  mar- 
riage in  respect  of  the  property  of  her  intended  husband  accord- 
ing to  the  laws  of  Spain,''  did  thereby  assign  unto  T.  H.  Tulcc  and 
G.  H.  Saivtell,  their  executors,  administrators,  and  assigns,  the 
coal  profits  and  the  leasehold  houses,  to  hold  the  coal  profits  unto 

(1)  UCh.  D.  53. 
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PEAESON,J.  the  trustees  absolutely,  and  to  hold  the  leasehold  houses  unto 
1884       the  trustees  for  the  residues  of  the  leases  thereof,  but  subject  to 
jn  re      the  rents  and  covenants  and  mortgages  affecting  the  same,  never- 
HeknjuNdo.  -j^j^eiggg^  g^g  Iq  oil  i]^Q  thereby  assigned  premises,  in  trust  for  Mrs. 

HeENANDO  •11- 

V.  /Slater  until  the  intended  marriage,  and,  alter  the  solemnization 
Sawtell.  ij^Q-^QQf^  as  to  the  coal  profits,  in  trust  to  apply  the  same  from 
time  to  time  under  such  arrangements  as  they  should  think 
most  beneficial  in  or  towards  satisfaction  of  the  mortgages  for 
the  time  being  affecting  the  leasehold  houses,  with  power  to 
accumulate  the  coal  profits  as  therein  mentioned ;  and,  as  to  the 
leasehold  houses,  in  trust  out  of  the  income  thereof  to  pay  the  rates 
and  other  outgoings  in  respect  of  the  same  premises,  and  also  the 
interest  on  the  mortgages  affecting  the  houses ;  and,  subject  as 
aforesaid,  the  trustees  should  hold  as  well  so  much  (if  any)  of  the 
coal  profits  as  should  not  be  required  for  satisfaction  of  the 
mortgages,  as  also  the  leasehold  houses  and  the  income  thereof, 
upon  and  for  such  trusts  and  purposes,  subject  to  such  powers, 
and  generally  in  such  manner  as  Mrs.  Slater  should,  notwith- 
standing her  intended  coverture  and  whether  covert  or  sole,  at 
any  time  after  the  expiration  of  six  years  from  the  25th  of  March 
then  next,  or  such  earlier  period  as  the  mortgages  affecting  all 
the  leasehold  houses  should  have  been  fully  discharged,  by  deed 
or  writing,  signed,  sealed,  and  delivered  by  her  in  the  presence 
of  three  attesting  witnesses,  one  of  whom  should  be  a  solicitor 
practising  in  England,  or  the  British  Consul,  or  a  member  of  the 
consular  body  of  the  place  in  which  such  deed  should  be  executed, 
with  or  without  power  of  revocation,  or  by  will  or  codicil  from 
time  to  time  or  at  any  time  appoint ;  and,  subject  as  aforesaid, 
in  trust  for  Mrs.  Slater  for  her  sole  and  separate  use,  but  so  that 
she  should  not  have  power  to  dispose  of  the  same  or  the  income 
thereof,  or  of  any  part  thereof,  by  anticipation,  otherwise  than  by 
deed  or  writing  executed  by  her  and  attested  in  manner  aforesaid. 
And  it  was  thereby  declared  that  the  deed  should  take  effect  and 
be  construed  according  to  the  law  of  England. 

By  another  deed  (called  the  Hampstead  settlement),  dated  the 
same  day,  and  containing  similar  recitals  and  a  similar  statement 
.  as  to  the  renunciation  executed  by  Mrs.  Slater,  she,  with  the 
,  approbation  of  her  intended  husband,  granted  to  G.  H.  Sawtell, 
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his  heirs  and  assigns,  certain  real  estate  situate  at  HampsteadF'EAR^O^.J. 
and  specified  in  a  schedule  to  the  deed,  to  hold  to  Sawtell,  his  1884 
heirs  and  assigns,  to  such  uses,  upon  and  for  such  trusts  and 
purposes,  subject  to  such  powers,  and  generally  in  such  manner  as 
Mrs.  Slater  should,  notwithstanding  her  intended  coverture  and 
whether  covert  or  sole,  by  deed  or  writing,  signed,  sealed,  and 
delivered  by  her  in  the  presence  of  three  attesting  witnesses,  one 
of  whom  should  be  a  solicitor  practising  in  England,  or  the 
British  Consul,  or  a  member  of  the  British  Consulate  of  the 
place  in  which  such  deed  should  be  so  signed,  sealed,  and  deli- 
vered, and  acknowledged  as  required  by  the  statute  law  of  England 
affecting  the  estates  of  married  women,  without  power  of  revoca- 
tidn  and  new  appointment,  or  by  will  or  codicil,  from  time  to 
time  or  at  any  time  appoint ;  and,  subject  as  aforesaid,  to  the  use 
of  Mrs.  Slater,  her  heirs  and  assigns,  for  her  sole  and  separate 
use,  but  so  that  she  should  not  have  power  to  dispose  of  the  same 
premises,  or  of  the  rents  and  profits  thereof,  or  any  part  thereof 
respectively  by  anticipation,  otherwise  than  by  deed  or  writing 
signed,  sealed,  and  delivered  by  her,  and  attested  a;nd  acknow- 
ledged in  manner  aforesaid.  And  it  was  thereby  declared  that 
the  deed  should  take  effect  and  be  construed  according  to  the 
law  of  England. 

By  a  deed-poll  dated  the  23rd  of  February,  1882,  and  executed 
and  attested  in  accordance  with  the  provisions  of  the  Hampstead 
settlement,  and  duly  acknowledged,  Madame  Hernando,  in  exer- 
cise of  the  power  given  to  her  by  that  deed,  thereby  appointed 
that  the  Hampstead  property  should  immediately  after  the  execu- 
tion of  the  deed-poll,  go,  rem.ain,  and  be  to  the  use  of  herself, 
her  heirs  and  assigns,  for  her  sole  and  separate  use  and  benefit, 
freed  and  discharged  from  the  debts,  control,  and  engagements 
of  her  husband,  and  so  that  she  should  have  full  power  to  dispose 
of  the  same  by  deed,  will,  or  otherwise,  as  she  might  think  fit, 
and  so  tliat  she  might  manage  and  direct  tlie  management 
thereof  as  if  slie  were  a  feme  sole. 

By  an  indenture  dated  the  same  day,  and  made  between 
Madame  Hernando  of  the  first  part,  Don  Hernando  of  the  second 
part,  aud  L.  M.  Wf/nnr  of  tlie  third  part,  after  a  recital  of  the 
deed-poll  of  tlic  same  date,  and  a  recilal  that  I^Iadame  Hernando 


288 


CHANCEEY  DIVISION. 


[VOL.  XXVII. 


Hernando. 
Heenando 

V. 

Sawtell. 


PEAESON,J.  was  desirous  of  conveying  tlie  Hampstead  property  unto  and  to 
1884  the  use  of  Wynne  upon  such  trusts  as  were  thereinafter  declared, 
it  was  witnessed  that,  in  pursuance  of  such  desire  and  in  con- 
sideration of  the  premises,  she,  as  beneficial  owner  and  with  the 
consent  of  her  husband,  did  thereby  appoint  and  convey,  and  the 
husband  did  thereby  convey,  unto  Wynne,  his  heirs  and  assigns, 
the  Hampstead  property  (described  in  the  schedule)  ;  to  hold  the 
same  unto  and  to  the  use  of  Wynne,  his  heirs  and  assigns,  in  fee 
simple,  upon  trust  to  sell  the  same,  in  manner  therein  mentioned, 
and  to  stand  possessed  of  the  residue  of  the  purchase-moneys 
(after  payment  of  costs  and  expenses)  and  also  of  the  rents  and 
profits  until  sale  (after  payment  of  outgoings),  upon  trust  to  pay 
the  several  debts  specified  in  another  schedule  to  the  deed  (being 
the  mortgage  debts  then  charged  on  the  leasehold  houses  com- 
prised in  the  Walworth  settlement),  and,  subject  thereto,  in  trust 
for  such  person  or  persons  as  Madame  Hernando  "  shall  at  any 
time  or  times  hereafter,  whether  under  coverture  or  not,  by  any 
writing  or  writings  from  time  to  time  appoint,"  and,  in  default 
of  and  until  any  such  appointment  and  in  the  meantime  subject 
thereto,  in  trust  for  her,  her  executors,  administrators,  or  assigns, 
for  her  sole  and  separate  use  and  benefit,  free  from  the  debts^ 
control,  and  engagements  of  her  husband.  Provided  that,  not- 
withstanding anything  thereinbefore  contained,  it  should  be 
lawful  for  her  at  any  time  thereafter  by  deed  or  will  to  revoke 
the  trusts  thereinbefore  declared  of  and  concerning  any  part  of 
the  property  which  should  for  the  time  being  remain  unsold,  and 
by  the  same  or  any  other  deed  or  will  to  declare  any  other  trusts 
she  might  think  fit  of  the  property  the  trusts  whereof  might  be 
so  revoked. 

In  pursuance  of  this  deed  Wynne  sold  the  Hampstead  property, 
and  out  of  the  proceeds  of  sale  he  paid  off  the  debts  mentioned 
in  the  schedule  to  the  deed,  and  there  then  remained  a  surplus 
in  his  hands.  Madame  Hernando  died  on  the  8th  of  June,  1882, 
without  issue,  leaving  her  husband  and  also  her  father  and 
mother  her  surviving.  She  had  on  the  21st  of  December,  1881, 
immediately  after  her  marriage,  executed  a  will  in  the  English 
form.  This  will  purported  to  be  made  in  exercise  of  the  powers 
reserved  to  her  by  her  marriage  settlement,  and  of  all  other 
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powers  her  enabling  in  that  behalf^  and  she  thereby  directed,  PEAKSON,J. 
appointed,  and  declared  that  the  real  and  personal  estate  over  i884 
which  she  had  any  disposing  power  at  the  time  of  her  death 
should  be  held  and  applied  as  follows :  First,  she  gave  the  sum 
of  £50  each  to  the  acting  executors  of  her  will,  to  each  of  her 
sisters  who  should  survive  her  for  her  separate  use,  to  her  brother, 
and  to  her  servant,  Emma  Gay,  and  she  directed  that  such 
legacies  should  be  payable  out  of  the  one-fifth  of  her  entire 
property  which  she  was  advised  that  she  could  by  the  law  of 
Spain  dispose  of  in  any  case.  And  she  further  directed  that  out 
of  the  said  one-fifth  of  her  property  an  annuity  of  £100  should 
be  payable  to  each  of  her  parents,  or  such  one  of  them  as  should 
survive  her,  for  the  term  of  his  or  her  life  respectively,  and, 
subject  as  aforesaid,  she  directed  that  the  said  one-fifth  of  her 
estate  should  be  the  absolute  property  of  her  husband  in  case 
there  were  children  of  her  marriage.  And  she  gave  the 
remaining  four-fifths  of  her  real  and  personal  estate  to  her 
children  in  equal  shares.  Should  she  leave  no  children  she 
gave  four-fifths  of  her  real  and  personal  estate  to  her  husband 
absolutely.  And  she  gave  the  remaining  one- fifth  of  her  pro- 
perty, charged  with  the  before-mentioned  annuities  and  with  the 
legacies  thereinbefore  given  to  her  acting  executors  and  to  the 
said  Emma  Gay,  to  her  brother  and  sisters,  or  to  the  children 
fer  stirpes  of  such  of  them  as  should  die  before  her  leaving 
children.  And  she  appointed  T.  E.  TuJce  and  G,  H.  Sawtell 
to  be  executors  and  original  trustees  of  her  will.  After  her 
death  the  will  was  proved  in  the  Probate  Division  by  Saivtell 
alone. 

This  action  was  brought  by  Don  Hernando  against  Saivtell, 
TuJce,  and  Wynne,  for  the  execution  of  the  trusts  of  the  will,  and 
by  the  judgment  at  the  trial  on  the  15th  of  December,  1882,  it 
was  declared  that  the  trusts  of  the  will,  and  of  the  Walworth 
settlement,  and  of  the  indenture  of  the  23rd  of  February,  1882, 
ought  to  be  performed  and  carried  into  execution,  and  various 
accounts  and  inquiries  were  ordered  to  bo  taken  and  made. 

The  Chief  Clerk,  by  his  certificate,  dated  the  23rd  of  April, 
1884,  found  {inter  alia)  that,  the  domicil  of  the  testatrix  being 
Spanish  at  the  time  of  her  death,  the  law  of  Spain  was  as  stated 
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PEAESON,J.  in  the  opinion  of  a  Spanish  jurist,  which  was  set  out  in  a  schedule 
1884      to  the  certificate.     This  opinion  stated  "  that  according  to 
^J^g      Spanish  law  the  testatrix  has  not  died  intestate,  but  under  a 
Hernando.  YSilid  and  effectual  will,  which  must  be  fulfilled  in  so  far  as  it 
^.        may  not  be  contrary  to  law.    That  in  Spain  there  belong  to  the 
Sawtell.    parents  of  those  who  die  without  descendants,  as  their  shares 
according  to  law  (legitima  legal),  two-thirds  of  the  property  of 
their  children,  without  distinction  of  moveable  or  immoveable 
property,  nor  of  testacy  or  intestacy.    That  the  testatrix  not 
having  left  those  two-thirds  to  her  parents,  but  a  smaller  sum,  it 
must  be  made  up  for  them  and  delivered  over  to  them  by  pro- 
portionally reducing,  and  so  far  as  may  be  necessary  for  the 
purpose,  the  legacies  of  four-fifths  and  one-fifth  made  by  the 
,  testatrix,  the  only  thing  in  which  the  will  is  contrary  to  law." 

A  petition  was  then  presented  by  the  Plaintiff  praying  a 
declaration  that  the  will  of  the  testatrix  was  a  valid  execution 
of  the  power  reserved  to  her  by  the  Walworth  settlement ;  that  all 
the  property  comprised  in  that  settlement  passed  under  the  will 
according  to  the  purport  and  effect  thereof,  notwithstanding  that 
the  domicil  of  the  testatrix  was  Spanish  at  the  time  of  her  death ; 
and  a  declaration  that  the  deed-poll  of  the  23rd  of  February, 
1882,  and  the  indenture  of  the  same  date  were  valid  exercises, 
or  that  one  and  which  of  them  was  a  valid  exercise  of  the  power 
of  appointment  reserved  to  the  testatrix  by  the  Eampstead  settle- 
ment over  all  the  property  therein  comprised,  and  that  the  will 
was  a  valid  exercise  of  the  power  of  appointment  reserved  to 
the  testatrix  by  the  indenture  of  the  23rd  of  February,  1882,  of 
the  proceeds  of  sale  of  the  Hampstead  property,  after  payment 
of  the  mortgage  debts  on  the  Walworth  property,  and,  notwith- 
standing that  the  domicil  of  the  testatrix  was  Spanish  at  the  time 
of  her  death,  that  the  same  was  by  the  will  validly  appointed 
and  given  to  the  persons  entitled  under  the  will,  in  the  shares 
and  proportions  therein  mentioned. 

Oozens-Hardy,  Q.C.,  Underdown,  and  Methold,  for  the  Peti- 
tioner : — 

When  the  original  settlements  were  executed  the  domicil  of 
the  wife  was  English.    There  was  an  express  contract  between 
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the  parties  that  the  settlement  should  take  effect  according  toPEARSON,J. 
English  law.    They  had  power  to  enter  into  such  a  contract :  1884 
Este  V.  Smyth  (1).    The  devolution  of  that  part  of  the  property      jn  re 
which'  is  immoveable,  i.e.,  the  leasehold  houses,  must  of  course  be  S^^^^'^^^*^- 
governed  by  English  law. 

The  will  is  a  good  exercise  of  the  power  of  appointment 
reserved  by  the  "  Walworth  "  settlement,  both  as  regards  the 
leasehold  houses  and  the  "  coal  profits."  And,  as  to  the  proceeds 
of  sale  of  the  Hampstead  property,  the  will  is  a  good  exercise  of 
the  power  of  appointment  reserved  by  the  indenture  of  the 
23rd  of  February,  1882,  although  the  will  was  executed  before 
that  date :  Boyes  v.  Cooh  (2).  But,  if  the  will  is  not  a  good 
exercise  of  the  power,  it  validly  disposes  of  the  property  as  sepa- 
rate property  of  the  wife.  As  such  property  she  had  power  to 
dispose  of  it  according  to  English  law  as  if  she  had  been  a  feme 
sole,  and,  though  at  the  date  of  the  will  and  of  her  death  her 
domicil  was  Spanish,  the  operation  of  Spanish  law  is  entirely 
excluded  by  the  original  settlement. 

Giffard,  Q.C.,  and  Stirling,  for  the  wife's  father  and  mother : — 

We  admit  that  English  law  governs  the  disposition  of  the 
immoveable  property. 

The  will  is  not  a  valid  exercise  of  the  power  of  appointment 
reserved  by  the  "  Walworth  "  settlement ;  the  power  could  not  be 
exercised  till  after  the  expiration  of  the  six  years  mentioned  in 
the  deed,  and  moreover  the  wife  was  restrained  from  anticipation 
otherwise  than  by  a  deed  executed  in  the  specified  manner.  The 
will  was  executed  during  the  coverture  and  was  not  a  permitted 
mode  of  anticipation. 

As  to  the  proceeds  of  sale  of  the  Hampstead  property,  the  deed- 
poll  of  the  23rd  of  February,  1882,  exhausted  the  power  of 
appointment  reserved  by  the  '^Hampstead''  settlement,  and  the 
indenture  of  even  date  converted  the  land  out  and  out  into 
money.  The  will  was  not  a  valid  exercise  of  the  power  of  ap- 
pointment reserved  by  the  indenture,  for  that  power  was  to  be 
.  exercised  "  hereinafter,''  by  writing,  i.e.,  after  the  execution  of  the 
indenture.    The  power  could  not  be  exercised  by  a  will  previously 

(1)  18  Bcav.  112.  (2)  11  Cli.  D.  53. 
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PEAESONjJ.  executed :  Taylor  v.  Meads  (1).    In  Boyes  v.  Cooh  (2)  a  will  was 
expressly  mentioned  in  the  power. 

If  the  power  is  not  exercised  by  the  will,  the  testatrix  could 
not  under  the  limitation  to  her  separate  use  dispose  of  the  pro- 
perty in  a  manner  inconsistent  with  the  Spanish  law  ;  she  could 
only  validly  dispose  of  that  part  of  her  property  of  which  accord- 
ing to  Spanish  law  she  was  entitled  to  dispose.  Her  domicil  was 
that  of  her  husband,  which  was  Spanish.  The  effect  of  the  limi- 
tation to  her  separate  use  was  merely  to  exclude  the  marital 
right,  and  place  her  in  the  position  of  Sifeme  sole,  but  then  she 
could  only  exercise  her  right  of  disposition  in  accordance  with 
the  law  of  her  domicil.  The  law  of  the  domicil  always  deter- 
mines the  succession  to  personal  property  whether  the  deceased 
person  has  died  testate  or  intestate.  The  right  of  disposition 
given  by  the  limitation  to  the  separate  use  must  be  subject  to 
the  rights  of  those  who  under  the  law  of  the  domicil  are  entitled 
to  share  in  the  property  of  the  deceased  person:  Enohin  v. 
Wylie  (3)  ;  Preston  v.  Viscount  Melville  (4)  ;  Studd  v.  Cooh  (5). 


Dihdin,  for  the  trustees  of  the  settlements. 


jyArcy  Todd,  for  the  trustee  of  the  deed  of  February,  1882. 
Cozens-Hardy,  in  reply. 


Peakson,  J.  (after  stating  the  facts  relating  to  the  "  Walworth  " 
settlement),  continued : — 

I  will  assume  that  the  "coal  profits"  were  personalty,  and 
simply  personalty.  From  the  recitals  in  the  deeds  it  appears 
that,  in  view  of  the  marriage,  the  lady  had  agreed  to  execute,  and 
had  in  fact  executed,  a  renunciation  of  all  the  rights  which  she 
would  otherwise  have  acquired  by  her  marriage  in  respect  of  the 
property  of  her  intended  husband  according  to  the  laws  of  Spain  ; 
and,  having  done  this,  she  proceeds  to  settle  her  own  property 
expressly  according  to  the  law  of  England,  because  there  can  be 
no  doubt  whatever  that  the  settlement  was  intended  to  be  an 


(1)  4  D.  J.  &  S.  597.  (3)  10  H.  L.  C.  1. 

(2)  14  Ch.  D.  53.  (4)  8  CI.  &  F.  1.  " 

(5)  8  App.  Gas.  577. 
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English  settlement;  indeed  it  is  expressly  declared  in  each  ofPEAESON 
the  deeds  that  it  is  to  take  effect  and  be  construed  according  to  1884 
the  law  of  England.  That  seems  to  me  to  shew  conclusively 
what  the  parties  were  doing.  The  husband  was  to  retain  all  his 
property  in  S^pain,  freed  and  discharged  from  any  rights  which 
his  wife  might  have  acquired  and  which  she  thereby  renounced, 
and  the  wife  intended  to  retain  her  rights  with  regard  to  her 
property  in  England,  which  she  settled  so  as  to  place  it  at  her 
own  disposal  by  a  deed,  necessarily  executed  according  to  the 
law  of  England  so  far  as  it  related  to  real  property,  and  intended, 
as  was  expressly  declared,  to  be  construed  according  to  the  law 
of  England. 

The  first  question  which  I  have  to  determine  with  regard  to 
the  property  comprised  in  the  "  Walworth  "  settlement  is  this : 
Does  the  will  dispose  of  it?  First,  it  is  said  that  under  the 
power  a  will  could  only  be  made  at  the  expiration  of  six  years 
after  the  25th  of  March  then  next,  or  at  such  earlier  period  as 
the  mortgages  affecting  all  the  leasehold  houses  should  have  been 
fully  discharged,  and  that  this  will,  having  been  made  on  the  day 
after  the  marriage,  was  not  a  valid  exercise  of  the  power.  I 
demur  altogether  to  that  construction  of  the  clause.  To  my 
mind  it  would  be  absurd  to  say  that  the  lady  was  to  be  restrained 
from  making  a  will  until  six  years  after  her  marriage,  because  it 
is  plain  that  the  mortgages  might  not  have  been  discharged  until 
that  period  had  expired.  Unless,  therefore,  the  words  are  so 
strong  as  that  I  cannot  by  any  possibility  put  any  other  construc- 
tion upon  them,  I  should  certainly  hesitate  to  adopt  that  inter- 
pretation. But,  to  my  mind,  the  words  are  perfectly  intelligible, 
and  can  be  read  grammatically  in  a  way  which  seems  to  me  reason- 
able. I  have  no  hesitation  in  saying  that  that  limitation  of  time 
applies  only  to  deeds  inter  vivos,  and  not  to  any  testamentary 
instrument.  Keading  the  words  simply  as  they  are  written,  I  do 
not  think  any  layman  would  imagine  that  the  six  years'  limita- 
tion applied  to  a  will,  and,  inasmuch  as  the  words  can  be  read 
perfectly  grammatically  witlvout  implying  any  restraint  during 
the  six  years  upon  tlie  power  of  making  a  will,  I  so  read  them, 
and  I  think  that  is  the  way  in  which  they  ought  to  be  read.  I 
do  not  mean  to  rely  upon  it  as  binding  me  in  the  construction  of 
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PEAESON,J.  the  deed,  but  it  must  not  be  forgotten  that  the  construction  put 
1884      upon  the  clause  by  the  parties  themselves  is  that  which  I  have 
put  upon  it;  because  immediately  after  the  marriage  the  lady 
made  her  will,  certainly  not  then  imagining  that  she  had  no 
power  to  make  a  will  for  six  years. 

Then  it  is  said  the  next  clause  in  the  deed  controls  the  testa- 
mentary power  altogether.  The  property  is  given  upon  trust  for 
the  wife  for  her  separate  use,  but  so  that  she  should  not  have 
power  to  dispose  of  the  same  or  the  income  thereof,  or  of  any  part 
thereof,  by  anticipation,  otherwise  than  by  deed  or  writing 
executed  by  her  and  attested  in  manner  aforesaid.  I  am  of 
opinion  that  that  applies  only  to  alienation  inter  vivos,  and  that 
she  is  restrained  from  anticipation,  which  could  only  be  during 
her  lifetime,  except  by  deed  or  writing  in  manner  thereinbefore 
mentioned.  That,  to  my  mind,  can  have  no  application  to  a 
testamentary  disposition,  because  such  a  disposition  would  have 
no  effect  whatever  until  after  her  death.  I  come,  therefore,  to  the 
conclusion  that  the  will  was  a  proper  and  complete  exercise  of 
the  power  contained  in  the  "  Wakvorth  "  settlement,  and  therefore 
the  "  coal  profits  "  and  the  Walworth  property  must  go  according 
to  the  dispositions  of  the  will. 

The  Hampstead  property  stands  in  a  different  position.  [His 
Lordship  stated  the  effect  of  the  deeds  relating  to  the  "  Hamp- 
stead "  property,  and  continued : — ]  These  deeds  are  not  dis- 
puted. It  is  admitted  that  they  must  have  their  proper  effect 
given  to  them,  whatever  that  effect  is.  The  property  has  been 
sold ;  it  has  all  been  converted  into  money.  Mr.  Wynne  holds 
the  money  on  the  trusts  of  the  deed  of  February,  1882,  and  the 
question  is,  what  is  to  become  of  the  money?  It  is  said  that, 
inasmuch  as  the  money]  was  to  be  held  in  trust  for  the  wife's 
separate  use,  that  means  her  separate  use  as  the  wife  of  a  Spanish 
gentleman,  the  separate  use  of  a  lady  who  was  by  virtue  of  her 
marriage  domiciled  in  Spain,  and  that  it  can  only  be  disposed  of 
subject  to  the  law  of  Spain  as  to  the  right  of  a  married  woman  to 
dispose  of  her  property.  And,  if  the  law  of  Spain  is  to  prevail, 
then  it  is  found  by  the  Chief  Clerk  that  according  to  that  law  she 
had  only  the  right  to  dispose  of  one-third  of  her  property,  and  the 
other  two-thirds  go  to  her  father  and  mother.    On  the  other  hand, 
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it  is  said  first  that  the  will  which  she  made  on  the  21st  of  December,  PEAESON,J. 
1881,  disposes  of  this  property  under  the  power  contained  in  the  1884 
deed,  and  secondly,  that,  if  it  does  not,  inasmuch  as  the  money 
was  given  to  her  for  her  separate  use,  that  limitation  must  be  con- 
strued according  to  the  law  of  England,  according  to  which  law, 
by  virtue  of  a  settlement  to  her  separate  use,  she  would  have  a 
right  to  make  a  will,  and  then  the  property  would  pass  under  the 
will  of  the  21st  of  December,  1881.  It  was  argued  also  on  be- 
half of  her  father  and  mother  that  the  effect  of  the  appointment 
to  Mr.  Wynne  was  to  take  the  property  out  of  the  original  settle- 
ment, and  to  make  a  new  settlement  of  it,  and  that,  although  the 
original  settlement  was  to  be  construed  by  the  law  of  England,  it 
floes  not  follow  that  the  later  settlement  is  so  to  be  construed. 
And  it  is  said  that,  when  she  took  for  her  separate  use  under  the 
later  deed,  she  was  a  Spanish  woman,  and  that  the  law  of  her 
domicil  must,  now  that  she  is  dead,  decide  the  disposition  of  her 
property,  and  that  the  will  must  therefore  be  construed  according 
to  the  law  of  Spain. 

Now  when  I  look  at  these  settlements,  and  more  especially  when 
I  consider  the  recital  in  the  marriage  settlement  that  the  wife 
had  renounced  all  her  rights  to  her  husband's  property,  that  that 
was  a  part  of  the  consideration  for  the  making  of  the  settlement, 
and  that  the  original  settlement  was  an  English  settlement,  the 
conclusion  at  which  I  arrive  is  this,  that  the  subsequent  dealings 
with  the  property  were  meant  to  bear  the  same  character  as  the 
original  settlement,  and  that  the  lady  was  intended  to  have  the 
power  of  dealing  with  all  the  property  as  an  Englishwoman,  as  if 
she  had  remained  an  Englishwoman  with  all  the  rights  which  an 
Englishwoman  would  have,  and  to  treat  these  subsequent  settle- 
ments as  anything  but  the  settlements  of  an  Englishwoman  dealing 
with  English  property,  would,  to  my  mind,  be  to  derogate  entirely 
from  the  agreement  which  was  made  on  the  marriage  between 
the  husband  and  the  wife,  and  which,  as  it  seems  to  me,  was  that 
the  wife's  property  should  remain  her  property  as  an  English- 
woman, and  that  the  husband's  property  should  remain  his  property 
^  as  a  Spanisli  gentleman ;  that  the  husband  was  to  be  excluded 
from  the  wife's  property  as  she  was  to  be  excluded  from  his 


/ 


296 


CHANCEKY  DIVISION. 


[VOL.  XXVII. 


In  re 
Heenando. 

Heeijando 

V. 

Sawtell. 


PEABSON,J.  property.    Upon  this  ground  alone  I  should  hold  that  I  must 
1884      construe  these  deeds  as  deeds  dealing  entirely  with  the  property 
of  an  Englishwoman. 

But  I  have  still  to  consider  what  is  the  meaning  of  the  deeds  of 
February,  1882.  They  must  have  been  made  according  to  the  law 
of  England.  There  could  have  been  no  dealing  with  the  Eam^- 
stead  property^except  by  deeds  duly  executed  and  valid  according 
to  the  law  of  this  country,  and  accordingly  two  deeds  were 
executed  properly  and  strictly  according  to  the  law  of  this 
country.  They  are  English  deeds,  and  the  subject-matter  of 
them  is  English.  It  is  perfectly  true  that  the  lady  herself  had 
then  acquired  a  Spanish  domicil.  As  regarded  the  real  property, 
until  it  was  converted  into  money  it  would  be  the  real  property 
of  a  lady  originally  an  Englishwoman,  which  was  originally 
settled  according  to  English  law,  real  property  which  was  neces- 
sarily dealt  with  all  through  according  to  English  forms.  And 
I  think  I  should  be  wrong  if  I  did  not  give  these  deeds  the 
proper  construction  which  they  ought  to  have  according  to  English 
law.  When  I  come,  therefore,  to  the  clause  which  gives  the 
money  in  trust  for  the  lady  for  her  separate  use,  I  think  I  cannot 
do  otherwise  than  construe  it  according  to  English  law,  and  the 
meaning  of  giving  the  property  in  trust  for  her  separate  use  is, 
as  we  all  know,  to  make  her  as  regards  that  property  a  feme  sole, 
and  to  give  her  the  power  of  dealing  with  it  so  as  to  exclude  her 
husband  after  her  death,  as  by  the  terms  of  the  instrument  he  is 
excluded  during  her  life.  I  hold,  therefore,  that,  at  all  events 
under  the  gift  to  her  separate  use,  she  had  the  power  of  dealing 
with  this  property  as  she  pleased.  It  is  perfectly  immaterial 
that  there  was  a  prior  power  of  appointment.  Whether  that 
power  was  ignored  or  imperfectly  exercised  is  of  no  consequence 
at  all.  If  it  was  imperfectly  exercised  or  forgotten,  and  she 
chose  to  act  under  the  power  which  the  limitation  to  her  separate 
use  gave  her,  she  had  a  perfect  right  to  do  so,  and  under  these 
circumstances  I  need  not  inquire  whether  as  an  exercise  of  the 
power  of  appointment  the  will  would  pass  the  property,  because, 
if  it  did  not  pass  under  the  power  of  appointment,  it  passed 
under  the  power  which  the  limitation  to  her  separate  use  gave 
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her.  I  confess,  however,  that  after  the  decision  in  Boyes  v.  PEAKSON,.J. 
Cooh  (1)  it  seems  to  me  very  difficult  to  say  that  the  power  of  1884 
appointment  was  not  well  exercised  by  the  will.  The  limitation 
was  in  trust  for  such  persons  as, she  should  at  any  time  thereafter 
by  any  writing  appoint,  and  it  is  said  that  the  power  could  not 
by  any  possibility  be  exercised  by  a  will  made  before  the  power 
was  created.  In  Boyes  v.  Cooh  the  power  was  created  after  the 
will  was  made,  and  yet  a  devise  by  a  former  will  was  held  to  be 
an  exercise  of  the  power.  I  do  not  see  therefore  why  the  will  in 
the  present  case  should  not  be  an  exercise  of  the  power.  But  I 
do  not  intend  to  decide  the  case  upon  that  ground,  because,  even 
if  the  will  was  inoperative  under  the  power,  at  all  events  under 
the  limitation  to  her  separate  use  the  testatrix  had  the  right  to 
dispose  of  this  property  and  she  has  disposed  of  it,  because  the 
will  is  undoubtedly  an  exercise  of  the  testamentary  power  which 
she  had  as  a  feme  sole  under  the  absolute  limitation  to  her 
separate  use. 

I  hold,  therefore,  that  the  will  is  a  valid  disposition  of  the 
property  comprised  in  the  two  marriage  settlements,  and  that  the 
property  passes  to  those  persons  to  whom  it  is  given  by  the  will. 


Solicitors  :  Wynne  &  Son ;  Clarice,  WoodcocJc,  &  Byland ; 
Bridges,  Sawtell  &  Co. ;  Arthur  Tyler. 

(1)  14  Ch.  D.  53. 


W.  L.  C. 
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PEAESON,J.  GALLAED  v,  HAWKINS. 

[1883    a  2364.] 

Cojpyholds — Trustees — Gustomary  Heiress  of  Devisee  of  Surviving  Trustee — Bight 
of  Escheat — Mandamus. 

A  testatrix  who  died  in  1851  devised  her  copyhold  property  to  a  trustee 
in  trust  to  pay  the  rents  and  profits  to  J.  King  for  life,  and  after  her  death 
to  certain  charitable  purposes  which  were  void  under  the  Mortmain  Acts. 
The  testatrix  died  without  heirs.  The  trustee  named  in  the  will  refused 
the  trust,  and  two  trustees  were  appointed  by  order  of  the  Court  in  1853, 
who  were  admitted  upon  the  court  rolls  to  hold  upon  the  trusts  of  the  will. 
One  trustee  died  in  1873,  and  the  surviving  trustee,  who  died  in  1877, 
devised  his  trust  estates  to  two  trustees,  neither  of  whom  was  admitted  to 
the  copyholds.  The  survivor  of  these  trustees  made  no  devise  of  his  trust 
estates,  and  died  leaving  his  youngest  daughter,  Janet  Hawkins,  his  cus- 
tomary heiress  according  to  the  custom  of  this  manor.  The  tenant  for  life 
under  the  will  died  in  1883  : — 

Held,  that  Janet  Hawkins,  who  claimed  by  escheat  and  under  a  resulting 
trust,  was  entitled  to  be  admitted  as  tenant  to  the  copyhold  property  for 
her  own  benefit  as  against  the  lord  of  the  manor. 

This  was  a  special  case. 

Catherine  ParJces,  late  of  Brighton,  was  on  the  SOth  of  April, 
1833,  admitted  tenant  to  certain  copyhold  property  known  as 
"  Dial  House,''  and  holden  of  the  manor  of  "  Eova  Villa  et  Hova 
Ecclesia,"  to  hold  the  same  to  her  and  her  heirs  and  assigns  for 
ever  by  copy  of  court  roll.  The  said  Catherine  ParJces  by  her 
will,  dated  the  5th  of  May,  1851,  gave  and  devised  to  Thomas 
Hatchard  all  her  copyhold  messuage  or  tenement,  garden,  and 
premises  situate  in  Hove,  to  hold  the  same  unto  the  said  Thomas 
Hatchard,  his  heirs  and  assigns  for  ever,  according  to  the  custom 
of  the  said  manor,  but  upon  trust  out  of  the  rents  and  profits 
thereof  to  keep  the  premises  in  repair,  and  to  pay  other  incidental 
expenses,  and  to  pay  the  residue  of  the  rents  and  profits  to  Jane 
King  for  her  life,  and  after  her  death  then  upon  trust  to  pay  the 
rents  and  profits  to  Catherine  Callander  for  life  or  until  her  mar- 
riage, and  after  her  marriage  or  decease  the  testatrix  gave  the 
rents  and  profits  of  the  said  messuage  or  tenement  to  certain 
charitable  purposes,  which  were  admitted  to  be  void  under  the 
Statute  of  Mortmain, 


1884 
May  23. 
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The  testatrix  died  in  July,  1851,  being  then  seised  of  the  said  PEAKSON,J. 
copyhold  premises  for  a  customary  fee  simple  estate  therein  for  1884 
her  own  benefit  absolutely.  Gallard 

By  an  order  of  the  Court  of  Chancery,  dated  the  27th  of  June,  hawmns. 

1853,  made  on  the  petition  of  Jane  King,  to  which  the  lords  of   

the  manor  were  parties  Eespondents,  Edmund  King  and  Henry 
King  were  appointed  trustees  of  the  will  in  substitution  of 
Thomas  Eatchardy  who  had  refused  to  accept  the  trusts  thereof, 
and  in  pursuance  of  the  said  order,  on  the  3rd  of  March,  1863, 
the  copyhold  premises  were  surrendered  to  the  lords  of  the 
manor  to  the  use  of  Edmund  King  and  Henry  King,  their  heirs 
and  assigns,  upon  the  trusts  declared  by  the  will,  and  on  the  5th 
of  March,  1863,  the  said  Edmund  King  and  Eenry  King  were 
admitted  tenants  of  the  manor  according  to  the  custom  and  effect 
of  the  surrender.  Edmund  King  died  in  February,  1873,  and 
Henry  King  died  on  the  30th  of  April,  1877,  leaving  his  son 
Charles  King  his  customary  heir  him  suryiving.  Henry  King  by 
his  will  appointed  his  brother  Charles  King  and  William  Hawkins 
his  executors  and  trustees,  and  he  devised  all  estates  of  which 
he  was  possessed  as  trustee  or  mortgagee  unto  and  to  the  use 
of  his  said  trustees,  their  heirs,  executors,  and  administrators 
respectively,  and  to  be  disposed  of  so  far  as  he  was  beneficially 
interested  as  part  of  his  personal  estate  for  the  purposes  of  his 
will. 

Neither  of  the  trustees,  Charles  King  or  William  Haivkins,  was 
admitted  tenant  to  the  copyhold  premises,  nor  was  Charles  King, 
the  son  and  customary  heir,  ever  admitted. 

Charles  King  the  brother  died  in  January,  1880,  and  William 
Hawkins  died  in  March,  1880. 

William  Hawkins  made  a  will,  but  it  contained  no  devise  of 
trust  estates.  He  left  Ann  Haivkins  his  widow  surviving  him, 
and  she  was  a  Defendant  in  this  action  in  respect  of  any  claim 
she  might  have  for  dower  or  freebench  out  of  the  premises.  He 
also  left  six  daughters  and  no  other  children.  The  Defendant 
Janet  Eliza  Haivkins  was  tlie  youngest  of  such  cliildren,  and  as 
such  she  would  bo  the  customary  heiress  of  William  Hawkins  as 
regards  any  copyhold  estates  of  his,  held  by  him  of  the  said 
manor  at  the  time  of  his  death.    Catherine  Callander,  the  second 
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PEAKSON,J.  tenant  for  life  under  the  will,  died  in  the  lifetime  of  the  testatrix, 

1884      and  Jane  King,  who  in  April,  1853,  married  Henry  Barnard, 

Gallakd    survived  her  husband,  and  died  on  the  22nd  of  March,  1883. 

^-        Catherine  Parkes,  the  testatrix,  left  no  heirs  whatever  who  were 
Hawkins.  _  '  ' 

  entitled  to  succeed  to  the  said  copyhold  property. 

The  Plaintiffs,  George  Gallard  and  William  Williams,  were  the 
lords  of  the  manor ;  the  Defendant,  Janet  Eliza  Hawhins,  as  such 
customary  heiress,  claimed  now  to  be  admitted  to  the  copyhold 
tenements  for  her  own  benefit ;  the  Plaintiffs  as  such  lords  of  the 
manor  refused  to  grant  such  admittance. 

The  question  for  the  opinion  of  the  Court  was,  whether  under 
the  circumstances  Janet  Hawhins  as  such  customary  heiress  was 
entitled  to  be  admitted  for  her  own  benefit  as  against  the  Plain- 
tiffs, the  lords  of  the  manor,  to  the  said  copyhold  premises. 


CooJcson,  Q.C.,  and  A.  Brown,  for  the  Plaintiffs : — 

We  claim  as  lords  of  the  manor  of  Hova  to  be  entitled  by 
escheat  to  the  property  which  belonged  to  the  testatrix,  Catherine 
ParTces,  who  died  without  heirs,  and  without  having  made  any 
valid  disposition  of  her  copyhold  estate.  The  principles  upon 
which  the  question  turns  are  laid  down  very  clearly  in  WatJcins 
on  Copyholds  (1).  It  is  there  stated  :  "  In  case  the  lord  consents 
to  a  condition  or  trust  on  the  court  rolls,  then  he  will  be  bound 
by  it  if  the  tenement  falls  in ;  for  he  cannot  claim  against 
persons  whose  title  he  has  in  effect  admitted  (1  Eden,  177).  On 
the  other  hand  if  the  cestui  que  trust  of  copyholds  die  without 
heirs,  it  is  not  clearly  settled  whether  the  estate  shall  escheat  to 
the  lord,  or  enure  to  the  benefit  of  the  trustee  discharged  of  the 
trust.  The  Judges  differed  in  opinion  very  materially  on  this 
point  in  Burgess  v.  Wheate  (2),  and  the  decision  itself  seems  dis- 
approved by  subsequent  writers  (see  1  Belt's  Sup.  368).  Thus 
much,  however,  has  been  determined  against  the  trustee,  that  if 
A.  devise  copyhold  land  (duly  surrendered)  to  B.  and  his  heirs, 
in  trust  for  C.  and  his  heirs ;  upon  the  death  of  C.  without  heirs, 
the  heir  of  the  trustee  has  no  equity  to  compel  the  lord  to  admit 
him."    And  in  support  of  this  proposition  the  case  of  Williams  v. 

(1)  VoL  i.  p.  277,  n.  (2)  1  Eden.  177. 


VOL.  XXYII.]  CHANCEKY  DIVISION. 


301 


Hawkins. 


Lord  Lonsdale  (1)  is  cited.  Then  at  page  342  of  WatMns  there  is  PEAR  SON,  J. 
this  note  :  "  It  may  be  worthy  of  observation,  that  admittance  1884 
alone  will  not  operate  to  confer  any  estate  or  a  title,  if  the  surrender  Gallard 
and  custom  do  not  combine."  Where  a  person  has  a  prima  facie 
legal  title  which  is  disputed,  then  the  Court  of  Law  will  grant  a 
mandamus  to  the  lord  and  steward  of  a  manor  to  admit  him,  in 
order  to  enable  the  right  to  be  tried,  though  equity  has  refused  to 
compel  the  lord  to  admit  him  for  want  of  his  shewing  an  equitable 
title  to  the  property  :  Bex  v.  Coggan  (2).  If  more  than  one  person 
should  claim  then  they  will  all  be  admitted,  so  that  they  may  try 
the  rights  as  between  themselves,  but  if  only  one  comes  he  is 
admitted,  and  he  so  far  has  a  right  as  against  the  lord  till  the 
others  come  and  claim  against  him,  and  where  the  lord  of  a 
manor  admits  a  tenant  on  the  trusts  of  an  indenture  referred  to 
in  the  surrender  he  is  to  be  considered  as  consenting  to  those 
trusts,  and  is  bound  by  them  upon  the  death  of  the  trustee 
without  an  heir.  The  lord  cannot  refuse  to  admit  any  number  of 
adverse  claimants,  he  having  no  business  with  their  rights  as 
between  themselves.  This  is  established  by  the  cases  of  Bex  v. 
Hexham  (3),  Garland  v.  Mead  (4),  Beg.  v.  Garland  (5),  and 
Attorney-General  v.  Buke  of  Leeds  (6). 

In  this  case  there  is  no  trustee  upon  the  court  rolls,  and  there 
is  no  cestui  que  trust  who  has  a  right  to  claim  ;  the  estate  there- 
fore escheats  to  the  lord. 

[They  also  cited  Weaver  v.  Maule  (7)  ;  Paterson  v.  Paterson  (8) ; 
Doe  V.  Vernon  (9) ;  Scriven  on  Copyholds  (10).] 

Elton,  and  Baven,  for  Janet  Eliza  HawJcins : — 
We  submit  that  the  Defendant  being  the  customary  heir  of  the 
devisee  of  the  last  surviving  trustee  is  the  person  who  is  entitled 
to  be  admitted  as  the  copyhold  tenant,  and  that  she  is  entitled 
to  hold  for  her  own  benefit.  When  the  trustees  were  appointed 
by  the  Court,  and  were  admitted,  the  person  appointed  surrendered 
upon  the  trusts  of  the  will,  and  the  rights  of  the  trustees  under 

(1)  3  Yes.  752.  (6)  2  My.  &  K.  343. 

(2)  6  East,  431.  (7)  2  Russ.  &  My.  97. 

(3)  5  Ad.  &  E.  559.  (8)  Law  Rep.  2  Eq.  31. 

(4)  Law  Rep.  0  Q.  R.  441.  (9)  7  East,  8. 

(5)  Ibid.  5  Q.  V>.  209.  (10)  Gth  Ed.  p.  127. 
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PEARSON,J.  the  will  could  not  be  diminished.  They  were  admitted  to  all  the 
1884      benefits  they  would  have  under  the  will.    If  when  the  tenant  for 
Gallaed    lif^e  under  the  will  died,  there  had  then  been  trustees  on  the  rolls 
Hawkins  manor  they  could  not  have  been  disturbed,  and  the  lord 

  would  have  had  no  right  of  escheat.    The  only  power  the  lord 

could  have  had  would  have  been  to  inquire  into  the  legal  rights 
of  the  persons  on  the  rolls,  he  had  nothing  to  do  with  the  trusts 
upon  which  they  held  the  property.  While  the  tenant  for  life 
was  in  existence  she  might  have  required  the  admission  of  other 
persons  as  trustees  for  her.  The  decision  in  Bex  v.  Coggan  (1) 
shews  that  a  mandamus  will  lie  to  compel  the  lord  to  admit  a 
person  to  a  copyhold  tenement  who  has  Si.  prima  facie  legal  title ; 
and  in  Attorney-General  v.  Bands  (2)  it  was  held  that  the  lord 
could  not  claim  by  equitable  escheat.  The  lord  could  only 
claim  by  escheat  propter  defectum  tenentis,  although  a  Court  of 
Equity  would  not  interpose  as  between  the  lord  and  the  heir  of 
a  trustee  claiming  to  be  admitted  when  the  cestui  que  trust  died 
without  an  heir,  as  in  Williams  v.  Lord  Lonsdale  (3),  yet  a  Court 
of  Law  would  in  such  a  case  compel  the  lord  to  admit  the  heir 
of  a  trustee  to  enable  him  to  try  his  title,  and  when  so  admitted 
the  lord  could  have  no  equity  paramount  to  such  heir. 
[They  also  cited  Coke's  Cop.  (4) ;  Onslow  v.  Wallis  (5).] 

Wohtenholme,  and  Balph  Griffin,  for  the  widow  of  William 
HawMns,  who  was  made  a  party  in  respect  of  any  rights  which 
she  might  have  to  dower  or  freebench. 


Peaeson,  J. : — 

This  case  is  said  to  be  a  new  case  in  the  year  1884,  and  I  am 
told  that  a  writer  whom  we  all  respect,  in  the  year  1826  said  it 
was  then  an  open  question.  The  writers  who  have  followed  since 
that  time  perpetuate  the  remark,  and  say  that  it  is  still  an  open 
question.  It  seems  to  me  that  upon  the  same  ground  every  case 
which  has  not  been  pointedly  decided,  either  in  this  Court  or  in 
some  other  Court,  must  be  held  to  be  an  open  question ;  but  it 

(1)  6  East,  431.  (3)  3  Ves.  752. 

(2)  3  Ch.  Rep.  36.  (4)  Sect.  41. 

(5)  1  Mac.  &  G.  506. 
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seems  to  me  really  the  question  is  not  an  open  question,  but  liasPEAESON,J. 
been  decided  nearly  100  years  ago.  1884 

The  case  is  shortly  this :  A  lady  named  Parhes  left  this  copy-  gallaed 
hold  property  to  a  trustee  who  never  accepted  the  trust,  and  jj^Jj^jj^g 

never  was  admitted,  upon  trust  for  Mrs.  Barnard  for  life,  and   

upon  the  death  of  Mrs.  Barnard  she  devised  the  property  upon 
trusts  which  infringed  the  law  of  what  is  commonly  called  in  this 
Court  the  law  of  mortmain,  and  which  being  void  carried  the 
property  to  her  heirs  if  she  had  any ;  but  she  died  without  heirs. 
The  special  case  is  framed  entirely  upon  the  supposition  that  at 
the  death  of  Mrs.  Parhes  she  had  no  heirs,  and  that  she  has  no 
heir  now.  After  the  death  of  Mrs.  Parhes,  and  during  the  life- 
time of  Mrs.  Barnard,  this  Court,  in  1853,  appointed  Edmund 
King  and  Henry  King  to  be  trustees,  and  those  trustees  were 
admitted.  A  copy  of  the  admission  is  appended  to  the  special 
case,  and  Aldhury,  the  person  appointed  to  surrender  by  the 
order  of  the  Court,  does  accordingly  surrender  "to  the  u'se  of 
Edmund  King  and  Henry  King,  their  heirs  and  assigns,  to  the 
will  of  the  lords  and  ladies  of  the  manor,  by  and  under  the 
accustomed  rents,  suits,  and  services,  upon  the  trusts,  and  for  the 
intents  and  purposes  declared  and  contained  in  the  will  of 
Catherine  Parhes,  dated  the  5th  of  May,  1851,  or  such  of  the 
same  trusts,  intents,  and  purposes  as  were  capable  of  taking 
effect,"  and  thereupon  they  are  admitted,  "  to  have  and  to  hold 
the  same  premises  unto  the  said  Edmund  King  and  Henry  King, 
their  heirs  and  assigns  for  ever,  by  copy  of  the  court  roll,  to  the 
will  of  the  lords  and  ladies  of  the  manor  by  the  customs  of  the 
said  manor." 

That  reference  to  the  will  of  Catherine  Parhes  was  put  in  in 
consequence  of  tlie  trustees  having  been  appointed  by  the  order 
of  the  Court,  and  if  it  was  a  surrender  to  the  use  of  those  persons 
as  trustees  of  that  will,  I  am  at  a  loss  to  understand  liow  it  would 
in  any  way  diminish  any  rights  that  might  accrue  to  them  as 
trustees  of  the  will.  Whatever  right  they  would  get  under  the 
will,  and  as  being  trustees  of  the  will,  whether  it  is  the  right  that 
-  is  now  claimed  on  behalf  of  tlie  representative  of  one  of  those 
trustees  or  not,  it  seems  to  me  that  they  were  admitted  to  the  full 
benefit  of  all  tlic  rights  that  accrued  to  thera,  whether  they  came 
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PEAESON, J.  to  them  upon  the  express  trusts  of  the  will,  or  whether  they  came 
1884      to  them  by  virtue  of  the  law  upon  the  failure  of  those  trusts. 
Gallard    The  question  here  raised,  if  this  were  freehold  property,  would 
Hawkins         beyond  all  dispute.    However,  those  trustees  died,  Eenry 

  King  being  the  survivor  of  them ;  and  by  a  codicil  to  his  will  he 

devised  all  the  trust  estates  to  his  brother,  Charles  King,  and  his 
friend  William  Hawhins, 

That  codicil  was  dated  in  1877.  Charles  King  died  in  January 
1880,  William  Hawkins  died  in  March  of  the  same  year,  and 
neither  of  them  were  admitted.  William  Hawkins  made  a  will, 
but  there  was  no  devise  whatever  of  trust  estate,  and  he  left  his 
daughter  Janet  Eliza  Hawkins,  who  was  his  customary  heiress 
according  to  the  custom  of  the  manor  of  which  these  copyhold 
premises  are  held. 

At  the  time  when  William  Hawkins  died  in  March,  1880,  Mrs. 
Barnard  was  still  alive ;  she  survived  until  1883,  and  it  is  per- 
fectly plain  that  between  the  death  of  William  Hawkins  in  1880, 
and  the  death  of  Mrs.  Barnard  in  1883,  the  trust  in  her  favour 
was  subsisting,  and  that  she  had  a  right  to  have  some  person 
admitted  to  those  copyholds,  to  act  as  trustee  or  trustees  for  her, 
though  it  became  immaterial  during  her  life  whether  any  person 
should  be  admitted  or  not.  The  lord  of  the  manor  might,  if  he 
pleased,  during  the  interval  between  the  death  of  Henry  King 
and  the  present  time,  have  required  some  person  to  come  in  and 
be  admitted,  but  he  did  not  do  so.  The  first  point  that  is  raised, 
and  which  I  will  dispose  of,  if  I  have  not  already  done  so,  is  that 
if  any  person  has  the  right  to  be  admitted  at  the  present  moment 
it  is  the  heir  of  Henry  King,  who  was  the  last  of  the  two  trustees 
appointed  by  the  Court,  and  the  survivor,  therefore,  of  those 
persons  who  were  admitted.  But  inasmuch  as  Henry  King  actually 
devised  his  trust  estates  to  somebody  else,  that  is,  to  his  brother 
and  William  Hawkins,  I  am  at  a  loss  to  see  what  possible  right 
there  can  be  in  the  heir  of  Henry  King  to  have  anything  what- 
ever to  do  with  these  trust  estates,  and  I  have  really  only  to  say 
whether  or  not  Janet  Hawkins,  the  customary  heiress  of  William 
Hawkins,  is  at  the  present  moment  entitled  to  be  admitted, 
because  it  is  perfectly  plain  that,  sitting  here,  I  cannot  order  a 
yvrit  of  mandamus  to  issue  to  the  lord  to  admit  her.    The  parties 
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haye  chosen  to  come  here  to  have  their  rights  determined  on  the  PEAESON,J. 
special  case,  and  they  have  brought  it  in  this  Division  which  1884 
would  not  issue  a  mandamus  to  compel  the  lord  to  admit.    The  Gallaed 
only  thing  I  can  determine  is  whether  or  not,  according  to  my  u^^jj^g 

conception  and  understanding  of  the  law,  Ja7iet  Hawhins  is  at   

the  present  moment  entitled  to  be  admitted  ?  I  cannot  go 
further  than  that.  Having  determined  that,  I  must  leave  the 
parties  to  act  upon  my  opinion  on  the  special  case,  or  not,  as 
they  please.  I  have  no  jurisdiction  beyond  that  of  answering 
the  question. 

The  question  is  raised  in  two  ways.  First  of  all  has  Janet 
Sawhins  a  right  or  not  at  law  to  be  admitted ;  and,  secondly,  if 
she  were  admitted  would  she  have  any  right  to  receive  the  profits 
of  these  copyhold  hereditaments  ? 

What  is  said  is  this ;  even  assuming  according  to  law  she  might 
have  a  legal  right  to  claim  admittance,  that  is  a  bare  legal  right 
which  never  could  be  enforced  against  the  lord  of  the  manor, 
because  if  she  were  admitted  she  would  have  no  right  to  profits  as 
against  the  lord,  and  she  would  be,  as  suggested,  a  trustee  for  the 
lord,  and  if  that  were  so  it  would  be  a  piece  of  folly  to  order  the  lord 
to  admit  her.  It  is  said,  therefore,  that  this  Court,  or  any  Court, 
would  never  on  any  consideration  order  the  lord  to  admit  her, 
coming  to  the  conclusion  that  if  she  were  admitted  she  must  be 
a  trustee  for  the  lord,  and,  as  I  understand  the  argument,  that  if 
she  was  not  a  trustee  for  the  lord  the  lord  would  have  the  right 
to  eject  her. 

Now  a  question,  which  I  put  very  early  in  the  case  to  Mr.  Cooh- 
son,  seems  to  me  still,  after  hearing  the  argument  on  both  sides, 
to  be  practically  conclusive  in  this  case ;  I  asked  if  in  a  case  of 
this  kind,  there  were  trustees  upon  the  court  rolls  at  the  time 
when  the  trusts  came  to  an  end,  whether  the  lord  of  the  manor 
could  disturb  them.  Certainly  I  have  received  no  very  confident 
answer  to  that  question ;  and  to  my  mind  the  only  possible  answer 
would  be,  that  the  lord  could  not  disturb  them. 

The  Lord  Keeper,  who  gave  his  judgment  in  that  case  of  Burgess 
'v.  Wheate  (1),  as  to  the  law  of  which  there  is  no  doubt  now,  says, 

(1)  1  Eden,  214. 
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PEARSON,J.  in  the  year  1759,  "I  think  from  these  authorities  it  is  as  well 
1884      founded  as  any  position  in  law,  that  the  law  does  not  regard  the 
Gallaed    tenant's  want  of  title  as  giving  the  lord  any  claim  by  escheat," 
Hawkins  ^^^^  ^®         cannot  understand  what  possible  right  the 

  lord  has  to  inquire  into  anything  but  the  legal  right  of  the  person 

who  applies  to  him  for  admittance,  to  be  admitted.  As  I  under- 
stand the  law  of  escheat  as  laid  down  here  by  Lord  Keeper 
Henley — and  as  I  understand  the  law  which  has  always  been  laid 
down — the  right  of  escheat  depends  upon  the  want  of  a  tenant,  and 
as  long  as  there  is  a  tenant,  or  a  person  who  of  course  has  a  right 
to  be  admitted  as  tenant,  the  right  of  escheat  does  not  arise.  If  I 
were  to  say  that  the  right  of  escheat  arose  because  the  trusts  upon 
which  the  person  admitted  would  have  to  hold  had  come  to  an 
end,  I  must  then  go  further  still,  and  say  that  in  all  cases  it  is 
the  business  and  duty  and  privilege  of  the  lord  of  the  manor 
to  inquire  into  the  equitable  title  of  the  person  claiming  ad- 
mittance before  admitting  him,  and  if  he  found  the  equitable 
title  of  the  person  so  claiming  to  be  admitted  insufficient,  to 
say,  under  these  circumstances  you  have  no  right  to  be  admitted 
and  I  have  the  right  to  prevent  your  being  admitted.  Certainly 
there  never  has  been  any  law  of  this  Court  laid  down  to  that 
effect ;  and  to  my  mind  the  cases  are  directly  opposed  to  anything 
of  the  sort. 

That  very  question,  as  I  understand  the  controversy,  arose  in  the 
case  of  Bex  v.  Coggan  (1),  which  was  decided  unfavourably  to  the 
Plaintiff  in  this  case.  The  case  of  Bex  v.  Coggan  is  very  properly 
said  to  have  been  a  case  supplementary  to  the  case  of  Williams  v. 
Lord  Lonsdale  (2).  It  arose  with  regard  to  the  same  will,  it  arose, 
as  far  as  I  can  collect,  with  regard  to  the  same  premises  with 
which  the  question  had  been  concerned  in  the  case  of  Williams  v. 
Lord  Lonsdale,  In  the  case  of  Williams  v.  Lord  Lonsdale  the 
tenant  who  had  the  legal  right  to  be  admitted  to  the  copyholds, 
came  and  asked  the  Court  of  Equity  to  order  the  lord  to  admit 
him.  The  Court  said,  "  We  have  nothing  to  do  with  it,  you  say 
you  have  a  legal  title ;  go  to  the  Court  of  law  and  get  your  legal 
title  enforced  as  you  best  may,  there  can  be  no  equity  whatever 
(1)  6  East,  431.  (2)  3  Ves.  752.  > 
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in  your  case,  and  we  decline  to  interfere  at  all  in  the  matter."    In  PEAKS  ON,  J 
the  other  case  the  tenant  came  to  the  Court  of  Law  and  asked  for  1884 
a  mandamus,  and  the  answer  made  by  counsel  for  the  lord  was  gallakd 
this,  "  there  is  no  equity  whatever  on  behalf  of  this  person  to  be  jj^^j^g, 

admitted,  because  he  is  coming  really  in  his  right  as  a  trustee   

when  all  the  trusts  have  failed,  and  asking  to  be  admitted  for  his 
own  benefit."  Upon  which  Lord  EUenhorough  said,  "  We  have 
nothing  whatever  to  do  with  the  trusts  here,  he  has  got  the  legal 
Tight,  and  having  the  legal  right  he  ought  to  be  admitted." 

Well,  then,  it  is  said  that  inasmuch  as  the  law  in  the  case  of 
Attorney-General  v.  Duke  of  Leeds  (1)  was  decided  before  the  Act 
had  been  passed,  and  passed  no  doubt  to  remedy  the  grievance 
inflicted  upon  the  cestuis  que  trust  in  that  case  by  the  narrow 
legal  decision  to  which  the  Court  felt  itself  bound  to  come,  and 
by  which  the  Court  decided  that  where  the  trustee  died  without 
heirs  the  lord  was  entitled  to  escheat,  it  must  rule  this  case ;  and 
that  I  must  therefore  follow  that  case  and  say  that  inasmuch  as 
where  the  trustee  died  without  heirs  the  lord  had  the  right  to  the 
escheat,  so  on  the  same  parallel  reasoning  here,  where  the  trustee 
Avho  has  been  admitted  outlives  his  trust,  and  all  the  cestuis  que 
trust  vanish,  the  lord  has  the  same  right  to  an  escheat  there.  It 
seems  to  me  to  be  reasoning  which  I  cannot  follow,  and  I  draw  a 
contrary  conclusion  from  the  case,  and  say  that  if,  where  the 
trustee  died  without  heirs,  the  lord  had  a  right  at  law  to  escheat 
because  he  knew  nothing  of  the  trusts,  so  in  the  same  way  here 
where  the  cestuis  que  trust  vanish  and  the  trustee  is  still  a  tenant 
upon  the  Court  rolls,  the  trustee  has  a  right  to  hold  as  against 
the  lord  because  the  lord  cannot  interfere  with  the  trusts  or 
inquire  about  the  trusts  in  any  way  whatever.  To  my  mind  the 
rule  of  law  is  a  very  plain  and  simple  (me.  The  rule  was  laid 
down  in  1759  by  the  Lord  Keeper.  The  law  does  not  regard  the 
tenant's  want  of  equitable  title  as  giving  the  lord  any  claim  by 
escheat.  The  person  who  comes  here  to  ask  to  be  admitted  as  the 
tenant  on  the  court  rolls  is  the  customary  lieir  of  the  devisee  of 
the  last  surviving  trustee.  At  law  I  apprehend  that  person  has  a 
perfectly  good  right  to  be  admitted,  and  I  can  certainly  see  no 

(I)  2  My.  &  K.  313. 

A' 2  1 


308 


CHANCEEY  DIVISION.  [VOL.  XXVII. 


PEAESON,  J.  equity  whatever  on  tlie  lord's  side  why  I  should  interfere  in  his 
1884      favour,  as  under  other  circumstances  there  would  have  been  no 
Gallaed    equity  on  which  I  could  interfere  on  behalf  of  the  cestui  que  trust. 
Hawkins      ^^^P^J  follow,  therefore,  what  I  conceive  to  be  the  rule  of  law  in 

  this  case,  and  I  decline  to  deprive  the  customary  heir  of  the 

devisee  of  the  surviving  trustee  of  the  benefit  which  by  the 
chapter  of  accidents  has  devolved  upon  her. 

I  must  therefore  declare  in  this  case  that  Miss  Janet  SaivMnSy 
as  customary  heiress  of  William  Hawhins,  who  was  the  devisee  of 
Henry  King,  is  entitled  to  be  admitted  to  these  copyhold  premises 
and  to  hold  them  for  her  own  benefit.  That,  as  I  understand, 
will  give  Mr.  Wolstenholme  s  client,  the  widow  of  William  HawhinSf 
the  right  to  freebench. 

Cookson  Q.C. : — 

The  better  way  will  be  for  me  to  move  for  judgment  on  that 
point,  the  cause  being  set  down  for  the  purpose.  The  costs  are 
arranged. 

Peaeson,  J. : — 

Very  well.    Let  that  be  so. 

Solicitors:  Lawrance,  Plews,  &  BaJcer ;  F,  Eiolcson,  for  C.  J, 
JDaintrey-,  Petworth. 

T.  W.  G. 
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In  re  TUGWELL.  PEAKSON.J 

1884 

Lands  Clauses  Consolidation  Act^  1845  (8  cfc  9  Vict.  c.  18),  s.  7  \_Revised  Ed.  ,^„^ 
Statutes^  vol.  ix.^  p.  631] — Purchase  of  Land  of  Lunatic  not  so  found —     May  28 ; 
Conversion — Ileal  and  Personal  Representatives.  June  11. 

Sect.  7  of  the  Lands  Clauses  Consolidation  Act,  1845,  does  not  authorize 
a  person  of  unsoand  mind  to  sell  land  to  a  company  or  public  body  who 
have  statutory  power  to  take  it ;  the  section  only  authorizes  the  committee 
of  a  lunatic  to  sell. 

A  public  body  having  given  notice  under  their  statutory  powers  to  take 
land  belonging  to  a  lady  of  unsound  mind  not  so  found,  the  value  of  the 
land  was  ascertained  by  two  surveyors,  one  appointed  by  an  uncle  of  the 
lady,  who  purported  to  act  on  her  behalf,  and  the  other  by  the  public  body ; 
the  sum  thus  ascertained  was  paid  into  Court,  and  the  public  body  took 
possession  of  the  land.  The  lady  afterwards  died  intestate,  being  still  of 
unsound  mind,  and  her  heir-at-law  petitioned  for  payment  of  the  money  to 
him : — - 

Held,  that  the  land  had  never  been  converted  into  personalty,  and  that 
the  heir  was  entitled  to  the  money. 
LJx  parte  Flamank  (1)  dissented  from. 

Petition. 

In  the  year  1851  Phoehe  Tugwell,  spinster,  then  a  person  of 
unsound  mind,  but  not  so  found  by  inquisition,  was  seised  in  fee 
simple  of  some  land  in  Clerhenwell.  By  the  ClerJcenwell  Improve- 
ment Act,  1851  (14  &  15  Vict.  c.  cxx.),  the  corporation  of  the 
city  of  London  were  empowered  to  make  certain  improvements  in 
ClerJcenwell,  and  for  that  purpose  to  purchase  (inter  alia)  the  land 
belonging  to  Miss  Tugwell.  The  Act  provided  (sect.  3)  that  all 
the  powers  and  provisions  contained  in  the  London  City  Improve- 
ment Act,  1847  (10  &  11  Vict.  c.  cclxxx.),  and  in  the  portions  of 
the  Lands  Clauses  Consolidation  Act,  1845,  incorporated  therewith, 
should  extend  to  the  Act  of  1851.  The  Lands  Clauses  Act 
(except  so  far  as  it  related  to  the  purchase  of  lands  otherwise  than 
by  agreement)  was  (sects.  1,  21)  incorporated  with  the  Act  of 
1847,  and  that  Act  provided  (sect.  21)  that  on  the  purchase  of 
land  belonging  to  persons  under  disability  the  value  should  be 
ascertained  by  a  jury  to  be  summoned  by  a  warrant  of  the  Lord 
Mayor  to  the  SherijBfs  of  the  City  of  London, 
(1)  1  Sim.  (N.S.)  2G0. 
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PEAKSON,J.     In  the  year  1852  the  corporation  gave  notice  of  their  intention 
1884      to  purchase  Miss  TugivelVs  property.  A  claim  was  sent  in  to  them 
^J^g      on  her  behalf  signed  by  one  Humphry  Tugwell,  who  was  her 
TuGWELL.    uncle,  and  who  purported  to  act  for  her.    He  also  instructed  a 
surveyor  to  assess  on  her  behalf  the  purchase  and  compensation 
money  to  be  paid  by  the  corporation  for  the  property.  The 
amount  was  assessed  accordingly  by  the  surveyor  so  appointed 
and  another  surveyor  appointed  by  the  corporation  at-  the  sum  of 
£4468  15s. 

In  1854  the  corporation  paid  this  sum  of  £4468  15s.  into 
Court,  to  the  credit  of  "  Ex  jparte  the  Mayor,  Commonalty,  and 
Citizens  of  the  City  of  London,  in  the  matter  of  the  Clerhenwell 
Improvement  Act,  1851,"  and  took  possession  of  the  property.  By 
an  order  of  the  Court  of  Chancery  dated  the  20th  of  January, 
1855,  and  made  on  the  petition  of  Miss  Tugivell  by  a  next  friend, 
entitled  in  the  matter  of  the  Lands  Clauses  Consolidation  Act,  1845, 
in  the  matter  of  the  Act  of  1851,  and  in  a  suit  of  Tugwell  v. 
Tugivell,  which  related  to  the  estate  of  the  testator  under  whose 
will  Miss  Tugivell  became  entitled  to  the  property,  it  was  directed 
that  the  £4468  15s.  should  be  invested  in  New  3  per  cent.  Annui- 
ties, in  trust  in  the  matter  "fe  parte  the  Mayor,  Commonalty, 
and  Citizens  of  the  City  of  London ;  the  account  of  Phoehe  Tug- 
well,  a  person  of  unsound  mind,"  and  the  dividends  thereon  paid 
to  two  of  the  Defendants  to  the  suit  to  be  applied  by  them  for 
the  benefit  of  Miss  Tugwell.  The  money  was  afterwards  invested 
in  the  purchase  of  £4850  14s.  lOd.  New  3  per  cents.  In  the  year 
1860  Miss  Tugwell  was  found  a  lunatic  by  inquisition,  and  Hum- 
pliry  Tugwell  was  appointed  committee  of  her  estate.  On  the 
5th  of  July,  1861,  an  order  was  made  by  the  Lords  Justices  in 
Lunacy  and  in  Chancery,  on  the  petition  of  Humphry  Tugwell  as 
committee,  that  the  dividends  from  time  to  time  to  accrue  on  the 
stock  should,  until  further  order,  be  carried  to  the  credit  of  the 
matter  of  Fhoehe  Tugwell,  spinster,  a  person  of  unsound  mind,"- 
and  when  so  carried  over  should  be  from  time  to  time  paid^to 
Humphry  Tugwell  as  committee.  Miss  Tugwell  died  on  the  26th 
of  January,  1884,  intestate. 

The  present  petition  was  presented  by  the  heir-at-law  of  Miss 
Tugwell  asking  a  declaration  that  the  sum  of  New  3  per  cents. 
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was,  at  the  death  of  Miss  Tug  well,  of  the  nature  of  real  estate,  and  PEAESON,J. 


to  duty,  the  same  might  be  transferred  to  him. 

No  conveyance  of  the  property  to  the  corporation  had  been 
executed.  . 

Vernon  B.  Smith,  for  the  heir : — 

There  could  be  no  conversion  of  the  land  into  money  as  the 
lunatic  was  incapable  of  assenting  to  it.  The  heir  is,  therefore, 
entitled  to  the  fund. 

Northmore  Laivrence,  for  the  administrator  of  the  deceased 
lunatic : — 

Ex  parte  Flamanh  (1)  is  on  all  fours  with  the  present  case,  and 
shews  that  the  land  has  been  converted  into  personalty.  Sect.  7 
of  the  Lands  Clauses  Consolidation  Act  enables  all  persons  seised 
of  lands,  though  under  disability,  to  sell.  No  doubt  it  expressly 
mentions  committees  of  lunatics,  but  that  does  not  apply  to  a 
lunatic  not  so  found  by  inquisition.  The  general  power  to  sell 
is  not,  however,  limited  to  the  persons  particularly  named  in  the 
section.  The  lunatic  was  competent  to  sell  or  she  was  not,  and 
in  either  view  Ex  parte  Flamanh  is  a  direct  authority  that  the 
money  belongs  to  her  personal  representative.  Kelland  v.  Ful- 
ford  (2)  and  In  re  Barker  (3)  are  distinguishable. 

Sir  Arthur  Watson,  for  the  corporation : — 

We  have  not  yet  got  a  conveyance,  and  the  Court  will  not  part 
with  the  money  until  the  conveyance  is  executed.  The  committee 
has  confirmed  the  sale  so  far  as  he  can. 

Vernon  B.  Smith,  in  reply  : — 

Ex  parte  Flamanlc  is  distinguishable  ;  there  the  sale  was  made 
under  the  compulsory  powers  of  the  Act,  and  the  money  was 
dealt  with  under  sect.  78.  In  the  present  case  tlie  purcliase- 
money  must  be  treated  as  having  been  ascertained  and  paid  into 
Court  under  sects.  9  and  GO,  the  compulsory  clauses  of  the 


(I)  I  Sim.  (N.S.)  2G0. 


(2)  (!  Ch.  1>.  191. 
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PEAKSON,J.  Lands  Clauses  Consolidation  Act  not  being  incorporated  with  the 
1884       special  Act.    The  distinction  is  pointed  out  in  In  re  Earrop's 
^J^g      Estate  (1).    Here  the  lunatic's  uncle  acted  as  a  trustee  for  her, 
TuGWELL.    Qj^^       right  course  was  adopted  under  sect.  69.     Even  if  the 
land  was  wrongly  taken  in  the  first  instance,  still  the  heir  is 
entitled  to  it,  and  is  entitled  to  the  purchase-money  if  he  is 
willing  to  take  it.    The  Court  in  Lunacy  has  power  to  confirm 
contracts  for  the  sale  of  the  land  of  a  lunatic,  and  it  is  not  the 
practice  of  that  Court  to  alter  the  character  of  a  lunatic's  pro- 
perty.   The  order  of  July,  1861,  which  was  made  in  the  presence 
of  the  committee,  was  in  substance  a  confirmation  of  the  sale. 

Northmore  Lawrence : — 

The  payment  cannot  have  been  made  under  sect.  69 ;  the 
uncle  was  neither  guardian  nor  committee  of  the  lunatic. 

June  11.    Pearson,  J. : — • 

This  petition  raises  a  question  as  to  the  title  to  some  money 
which  was  paid  into  Court  by  the  corporation  of  London  under 
the  ClerTcenwell  Improvement  Act,  1851,  as  the  purchase-money  of 
some  real  estate  belonging  to  a  lady  who  was  of  unsound  mind, 
though  not  so  found  by  inquisition.  [His  Lordship  stated  the 
facts,  and  continued : — ]  The  Petitioner  is  the  heir-at-law  of  the 
lunatic,  and  the  question  is  whether  he,  as  representing  the  land 
of  the  lunatic,  is  entitled  to  the  fund,  or  whether  her  personal 
representative  is  entitled  to  it  as  part  of  her  personal  estate.  At 
first  I  thought  the  matter  was  too  plain  for  argument,  because  the 
general  rule  is  that  you  cannot  change  the  character  of  the  pro- 
perty of  a  person  of  unsound  mind,  unless  there  is  some  statutory 
power  enabling  you  to  do  so.  In  the  present  case  the  heir  is 
before  the  Court,  and  he  is  quite  willing  to  confirm  the  sale,  and 
he  asks  that  the  purchase-money  may  be  paid  to  him  under  these 
circumstances.  I  am  extremely  surprised  to  find  that  there  can 
be  any  doubt  about  his  title.  But  Mr.  Lawrence  has  very  properly 
called  my  attention  to  the  decision  of  Lord  Cramvort/i,  when  Vice- 
chancellor,  in  Ex  parte  Flamanh  (2),  and  I  agree  that  that 
decision  seems  to  cover  the  present  case.  But,  having  read  it 
(1)  3  Drew.  726.  (2)  1  Sim.  (N.S)  260.  " 
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very  carefully,  I  am  compelled  to  say  that  I  am  utterly  unable  to  PEARSON, J. 
follow  it.    With  all  respect  for  Lord  Cranworth,  looking  at  the  1884 
reasons  which  he  gives  for  his  judgment  it  seems  to  me  utterly  im- 
possible  to  say  that  any  title  to  the  money  had  been  acquired  by  Tlwell. 
the  personal  representative.    In  that  case,  as  in  the  present,  land 
belonging  to  a  person  of  unsound  mind  not  so  found  by  inquisi- 
tion had  been  taken  under  the  Lands  Clauses  Act,  and  the 
purchase-money  had  been  paid  into  Court.    After  the  death  of 
the  lunatic  the  question  arose  whether  the  money  was  to  be 
treated  as  real  or  as  personal  estate,  and  Lord  Cramvorth  held 
that  it  was  personal  estate.    He  said  (1) :  "  Now  did  sect.  7 
authorize  Cross  (the  lunatic)  to  sell  or  did  it  not  ?    If  it  did,  the 
effect,  in  my  opinion,  was  to  make  his  contract  as  good  as  if  he 
had  been  compos  mentis;  and  his  executrixes  would  clearly  be 
entitled  to  the  £740.    He  was  compelled  to  sell;  but,  when  he 
had  sold,  he  stood  in  the  same  situation  as  he  would  have  been  in, 
if  he  had  been  compos  mentis  and  had  sold  voluntarily."  Now, 
looking  at  the  terms  of  sect.  7,  I  am  unable  to  come  to  the  con- 
clusion that  it  authorizes,  or  was  intended  to  authorize,  or  that  it 
can  be  construed  as  enabling,  a  person  of  unsound  mind  himself 
to  do  that  which  he  would  otherwise  have  been  incapable  of 
doing.    Inasmuch  as  that  section  says  that  the  persons  who  axe 
to  be  able  to  sell  the  lands  of  lunatics  or  idiots  are,  not  the 
lunatics  or  idiots  themselves,  but  their  committees,  it  seems  to 
me  impossible  to  conceive  that  it  could  have  been  intended  that 
a  person  who  from  his  condition  of  mind  was  absolutely  incapable 
of  entering  into  any  agreement  should  be  able  to  enter  into  an 
agreement  to  sell  his  land.    There  are,  moreover,  other  sections 
in  the  Act  which  point  out  what  is  to  be  done  in  such  cases. 
Following  therefore,  as  I  am  bound  to  do,  my  own  judgment,  I 
am  of  opinion  that  sect.  7  did  not  authorize  Miss  Tugwell  to  sell 
the  land  to  the  corporation.   Then  Lord  Cranicortli  continued  (1) : 
"  If  he  was  not  authorized  to  sell,  and,  therefore,  the  company  were 
not  justified  in  taking  his  land  under  the  compulsory  powers  of  the 
Lands  Clauses  Consolidation  Act,  still  the  devisees  under  liis  will 
cannot  be  entitled  to  the  money.  Their  claim  would  be  to  the  land, 
and  not  to  the  money.    And  it  does  not  lie  in  the  mouth  of  the 
[(1)  ISim.  (N.S.)  2G7. 


( 

/ 


314  CHANCEKY  DIVISION.  [VOL.  XXVII. 

PEAESONjJ.  company  to  make  the  objection ;  for  they  have  taken  the  land,  and, 
1884  therefore,  they  cannot  say  that  there  was  no  authority  to  take  it. 
Therefore  I  can  deal  with  the  money  in  no  other  way  than  as  if  it 
TuGWELL.  })GQn  paid  for  the  purchase  of  land  sold  by  a  person  seised  in 
fee,  and  who  was  competent  to  sell  it."  I  have  read  that  passage 
over  a  great  many  times,  and,  with  all  respect  to  Lord  Cmnworth,  I 
find  it  impossible  to  understand  how  he  could  have  arrived  at  such  a 
conclusion.  The  purchase-money  was  in  Court,  and  the  heir,  who 
could  have  brought  ejectment  for  the  land,  was  willing  to  accept 
the  money  and  to  confirm  the  sale,  and  yet  Lord  Cranworth 
arrived  at  the  extraordinary  conclusion  that  the  money  must  be 
handed  over  to  persons  who  could  not  make  out  any  title  to  it 
or  to  the  land.  The  land  might  be  taken  from  the  company  be- 
cause they  had  bought  it  from  the  wrong  person,  and  the  money 
must  be  taken  away  from  them  because  they  could  not  be  heard 
to  say  that  they  had  not  bought  from  the  right  person.  I  cannot 
understand  why  a  Court  of  Equity,  having  the  money  in  its 
hands,  should  not  be  able  to  say,  "  A  mistake  having  been  made, 
which  is  capable  of  being  set  right  by  paying  the  money  to  the 
rightful  owner  of  the  land  who  is  willing  to  accept  it,  let  justice 
be  done  by  paying  the  money  to  him."  I  decide,  therefore,  that 
the  fund  in  Court  must  be  transferred  to  the  heir.  The  corpora- 
tion must  pay  the  costs  of  the  petition. 

Sir  Arthur  Watson: — The  costs  ought  to  be  limited  to  such 
costs  as  would  have  been  incurred  if  the  application  had  been 
made  in  Chambers. 

Peaeson,  J.: — The  question  was  involved  in  great  difficulty 
by  reason  of  Lord  Cranworth's  decision.  There  will  be  the  usual 
order  that  the  corporation  pay  the  costs  according  to  the  Act. 
I  intend  the  personal  representative  to  have  his  costs. 

Solicitors  for  Heir  and  Administrator  :  Wood,  Bigg,  &  Nash, 
Solicitor  for  Corporation :  City  Solicitor. 

W.  L.  C. 
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In  re  TWEEDIE  and  MILES.  pearson,j, 

1884 


[1884    T.  593.] 

Vendor  and  PurcJiaser  Act — Trust  for  Sale — Trust  exercisahJe  witliout  Consent 
of  Cestuis  que  Trust. 

Real  property  was  vested  in  trustees  upon  trust  at  tlie  request  of  A.  and 
B,  and  the  survivor,  and  after  their  death  at  discretion,  to  sell  and  hold 
the  proceeds  upon  trust  for  A.  and  B.  successively  for  life,  and  then  for 
the  children  equally.  After  the  deaths  of  A.  and  B.  there  were  three 
adult  children  : — ■ 

Held^  that  the  trust  for  sale  was  not  spent,  but  was  exerciseafcle  by  the 
trustees  without  the  concurrence  of  the  beneficiaries. 

This  was  a  summons  under  the  Vendor  and  Purchaser  Act,  in 
which  the  vendor  of  a  freehold  house,  called  Bait's  Hotel,  in 
Dover  Street,  asked  for  a  declaration  that  the  purchaser  was  not 
entitled  to  require  the  beneficial  title  to  the  property  comprised 
in  the  contract  for  sale  to  be  abstracted,  and  that  the  purchaser's 
objection  that  the  vendor  could  not  sell  without  the  concurrence 
of  the  beneficiaries  under  a  settlement,  dated  the  11th  of  April, 
1863,  was  not  a  valid  objection  to  the  applicant's  title,  and  that 
the  trust  for  sale  comprised  in  such  settlement  was  not  spent,  but 
was  exercisable  at  the  present  time  without  the  consent  or  con- 
currence of  anyone. 

By  the  settlement  of  the  11th  of  April,  1863,  after  recitals 
whereby  it  appeared  that  the  property  in  question  had  been  con- 
veyed by  way  of  sale  unto  and  to  the  use  of  /.  Goidd  and 
E.  Some,  in  fee  simple,  to  the  intent  that  they  should  hold  the 
same  upon  the  trusts  thereinafter  contained,  and  that  Henry  and 
Amelia  Bateman  had  married  on  or  about  the  4th  of  April,  1817, 
and  that  Amelia  Bateman  had  a  son  by  a  former  marriage  then 
living,  and  that  there  were  also  two  children  then  living  by  her 
marriage  with  Henry  Bateman,  it  was  declared  that  the  said 
J.  Gould  and  E.  Home  and  their  heirs  should  stand  seised  of  the 
hereditaments  and  premises  so  conveyed  to  them,  upon  trust  that 
they  or  the  survivor  of  them,  or  the  heirs  of  such  survivor,  or 
other  the  trustees  for  the  time  being  of  the  said  settlement,  should 
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PEARSON,J.  at  the  request  in  writing  of  Henry  Bateman  and  Amelia  Bateman 
1884  during  their  joint  lives,  and  of  the  survivor  during  his  or  her 
^^^g  life,  and  after  the  death  of  such  survivor  at  the  discretion  of  the 
Miles      said  trustees  or  trustee  for  the  time  being,  sell  the  said  heredita- 

  ments  and  premises  thereinbefore  described,  or  any  of  them,  with 

or  without  any  special  or  other  stipulations  as  to  title,  and  should 
with  the  consent  of  the  said  Henry  Bateman  and  Amelia  Bateman, 
and  the  survivor  of  them  during  their  or  his  lifetime,  and  after 
the  decease  of  the  survivor  at  the  discretion  of  the  said  trustees 
or  trustee  for  the  time  being,  lay  out  and  invest  the  moneys  to 
arise  from  or  be  produced  by  such  sale  in  the  securities  therein 
mentioned,  and  should  pay  the  annual  income  of  the  said  trust 
moneys,  stocks,  funds,  and  securities  unto  the  said  Amelia  Bate- 
man and  her  assigns  for  life  for  her  separate  use,  and  after  her 
decease  to  the  said  Henry  Bateman  for  his  life,  and  after  the 
decease  of  the  survivor  of  them  should  stand  possessed  of  the 
said  funds  and  the  annual  income  thereof  in  trust  for  the  said 
three  children,  sons,  at  twenty-one,  or  daughters  at  twenty-one, 
or  marriage,  with  an  ultimate  trust  on  failure  of  such  children 
attaining  twenty-one  for  the  next  of  kin  of  Mrs.  Bateman, 

Henry  Bateman  died  on  the  20th  of  January,  1878,  and  Mrs. 
Bateman  predeceased  him,  and  the  three  children  had  long  since 
attained  the  age  of  twenty-one. 

The  property  was  sold  by  auction  on  the  20th  of  February,  1884, 
and  one  of  the  conditions  of  sale  was  as  follows :  "  The  vendor  sells 
and  will  convey  as  trustee  for  sale,  and  the  concurrence  of  the 
persons  beneficially  interested  shall  not  be  required." 

The  purchaser  having  taken  an  objection  to  the  title  on  the 
ground  that  the  trustee  had  no  longer  the  power  of  selling 
without  the  assent  of  the  beneficiaries,  that  question  was  now 
raised  upon  this  summons. 

J.  Q.  Wood,  for  the  vendor,  in  support  of  the  summons  : — 

The  property  comprised  in  the  settlement  of  April,  1863,  was 
vested  in  the  trustees  in  fee,  and  they  had  a  trust  for  sale  and 
not  a  mere  power  of  sale.  The  interests  of  the  beneficiaries  was 
only  in  the  proceeds  of  the  sale,  and  it  is  immaterial  whether 
they  have  or  have  not  acquired  vested  interests.    The  estate  is 
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converted  into  personalty,  and  the  cestuis  que  trust  are  only  en-  PEAESON,, 
titled  to  shares  of  the  proceeds,  and  any  one  of  them  might  insist  1884 
upon  the  trust  for  sale  being  carried  out.    It  is  true  that  if  all      in  re 
of  them,  being  of  age,  agreed  to  call  upon  the  trustees  to  convey  mSes.^ 
the  estate  to  them,  there  would  be  a  reconversion  into  real  estate, 
but  at  present  the  trustees  have  a  trust  for  sale  and  conversion 
which  they  are  bound  to  carry  out.    This  case  is  covered  by  the 
authority  of  Biggs  v.  Peacock  (1). 

Theobald^  for  the  purchaser : — 

As  the  two  tenants  for  life  under  the  settlement  are  dead,  and 
all  the  cestuis  que  trust  have  obtained  an  absolute  vested  interest 
in  possession,  the  trust  for  sale  is  not  now  exercisable.  There  is 
no  indication  in  this  deed  that  the  trust  is  to  continue,  it  is, 
therefore,  now  spent.  The  case  of  Biggs  v.  Peacock  does  not 
apply,  because  there  the  tenant  for  life  was  still  living.  A  power 
of  sale  comes  to  an  end  when  the  estates  are  absolutely  vested 
in  possession,  and  it  is  on  this  ground  that  an  unlimited  power 
of  sale  is  not  void  for  perpetuity.  There  is  no  distinction  for 
this  purpose  between  a  power  and  a  trust.  An  unlimited  trust 
for  sale  is  valid  only  because  the  settlement  itself  enforces  a  limit, 
that  is  to  say,  when  all  the  interests  have  absolutely  vested  in 
possession  as  they  have  here,  the  trust  is  spent. 

[Peters  v.  Lewes  and  East  Grinstead  Bailway  Company  (2)  was 
also  cited.] 

Peakson,  J. : — 

In  the  case  cited  by  Mr.  Theobald  there  was  only  a  power  of 
sale  given  to  the  trustees  for  the  purpose  of  division.  It  was  not 
a  trust  for  sale  which  was  imperative.  No  doubt  if  all  the 
children,  having  become  absolutely  entitled,  chose  to  require  the 
trustees  to  convey  the  property  to  them,  there  would  then  be  a 
reconversion  of  the  property  into  real  estate.  Here  there  is  a 
trust  purposely  inserted  in  the  settlement  in  order  that  the  pro- 
perty may  be  sold  and  the  proceeds  divided,  and  to  hold  that 
that  is  a  trust  which  is  obnoxious  to  the  rule  against  perpetuities 

(1)  22  Ch.  D.  284.  (2)  18  Cli.  D.  429. 
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PEAKSON,J.  would  be  to  introduce  a  rule  which  has  never  yet  been  laid  down. 
1884       Here  the  trust  is  to  sell  with  the  consent  of  the  tenants  for  life, 
and  after  their  death  to  divide  the  property  between  the  three 
Miles      children  of  Mrs.  Bateman,  at  twenty-one  or  marriage,  and  a  sale 

  would,  under  the  circumstances,  be  the  most  proper  mode  of 

effecting  a  division.  If  I  were  to  accede  to  the  argument  that 
the  trustees  have  no  longer  any  power  to  sell,  then  in  all  similar 
cases  the  trust  for  sale  would  be  gone  altogether.  My  opinion  is, 
that  the  delay  in  exercising  the  trust  has  not  been  so  unreason- 
able as  to  enable  me  to  say  it  is  now  incapable  of  being  exercised. 
On  the  contrary,  I  think  it  can  and  ought  to  be  exercised. 

I  must  therefore  declare  that  the  trust  for  sale  is  exercisable, 
and  the  purchaser  must  pay  the  costs  of  this  application. 

Solicitors  :  Oliver  Bichards ;  A.  F.  &  B.  W,  Tweedie, 

T.  W.  G. 


FEAESON,J.  In  re  WATTS. 

1884  COENFOED  V.  ELLIOTT. 

Mayl'^l  [1883.    W.  1615.] 

June  11. 

Mortmain — Bequest  to  Charity — Impure  Personalty — Interest  in  Land — Mort- 
gage of  Interest  in  Trust  Fund  invested  on  Mortgage  of  Real  Estate — 9  Geo.  2, 
c.  36  [Revised  Ed.  Statutes,  vol.  ii.,  p.  403.] 

A  testator  gave  the  residue  of  such  part  of  his  personal  estate  as  could 
by  law  be  bequeathed  for  charitable  purposes  on  trust  for  charities.  At 
the  time  of  his  death  his  personal  estate  comprised  :  (1.)  A  sum  of  £100  due 
to  him  on  the  security  of  a  mortgage  of  the  life  interest  of  a  lady  under 
the  will  of  her  father  in  the  sum  of  £3000.  The  £3000  was  invested  in 
the  names  of  the  trustees  of  the  father's  will  on  a  mortgage  of  real  estate  ; 
(2»)  A  sum  of  £800  due  to  the  testator  on  a  mortgage  of  the  life  interest  of  a 
widow  lady  in  the  funds  subject  to  the  trusts  of  her  marriage  settlement, 
and  of  the  vested  reversionary  interest  of  one  of  her  two  daughters  in  a 
moiety  of  those  funds.  The  greater  part  of  the  trust  funds  was  invested 
in  the  names  of  the  trustees  of  the  settlement  on  mortgage  of  real  estate ; 
(3.)  A  sum  of  £200  due  to  the  testator  on  the  security  of  a  mortgage  of  the 
same  life  interest,  and  of  the  vested  reversionary  interest  of  the  other 
daughter  in  the  other  moiety  of  the  trust  funds  : — 

Held  J  that,  under  the  mortgage  to  secure  the  £100  the  testator  took  no 
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interest  in  land,  and  that  the  £100  could  be  legally  bequeathed  by  him  to  PEAKSON,J. 
charitable  purposes. 

But  held,  that  the  other  two  mortgages  must  be  looked  at  together,  and 
that  as,  by  foreclosing  them  both,  the  testator  could  have  acquired  the 
whole  trust  fund  in  its  state  of  investment  on  mortgage  of  real  estate,  he 
had  by  virtue  of  the  two  mortgages  an  interest  in  land,  and  the  two  mort- 
gage debts  could  not  be  legally  bequeathed  to  charitable  purposes. 


1884 

In  re 
Watts. 

coenfokd 

V. 

Elliott. 


s 


FECIAL  CASE. 
William  Watts,  by  his  will,  dated  the  22nd  of  December,  1873, 
appointed  the  Defendants  his  executors,  gave  pecuniary  legacies 
to  several  charitable  institutions,  and  directed  that  the  charitable 
legacies  should  be  paid  out  of  such  part  of  his  personal  estate 
as  was  by  law  applicable  to  charitable  purposes.  And  by  a 
codicil  dated  the  2nd  of  May,  1878,  the  testator  gave  the  residue 
of  such  part  of  his  personal  estate  as  could  by  law  be  bequeathed 
for  charitable  purposes  to  his  trustees  and  executors,  upon  trust 
for  certain  charities. 

The  testator  died  on  the  10th  of  October,  1880.  At  the  time 
of  his  death  his  personal  estate  consisted  in  part  of  the  following 
particulars:  — 

1.  A  sum  of  £100  due  to  the  testator  from  G.  G.  F.  Mevijis 
and  his  wife,  and  secured  to  him  by  a  mortgage  of  the  life  estate 
of  Mrs.  Mevins  in  a  sum  of  £3000  derived  under  the  will  of  her 
father  and  a  policy  of  assurance  on  her  life.  The  father's  will 
authorized  the  investment  of  the  £3000  on  (among  other  securities) 
real  security,  and  the  £3000  was,  both  at  the  time  when  the 
mortgage  of  the  life  interest  to  the  testator  was  executed  and  at 
the  date  of  his  death,  invested  in  the  names  of  the  trustees  of  the 
father's  will  on  mortgage  of  some  freehold  houses. 

2.  A  sum  of  £800  due  to  the  testator  from  Maria  Smith, 
widow,  and  Maria  Margaret  Morison,  her  daughter,  and  secured 
to  him  by  a  mortgage  of  the  life  estate  of  Mrs.  Smith,  and  the 
half  share  of  Mrs.  Morison,  expectant  on  the  death  of  Mrs.  Smith, 
in  the  trust  funds  settled  by  Mrs.  Smith's  marriage  settlement. 
That  settlement  authorized  the  investment  of  the  trust  funds 
comprised  in  it  on  {inter  alia)  real  security,  and,  both  at  the  time 
of  the  execution  of  the  mortgage  to  the  testator  and  at  the  time 
of  his  death,  the  greater  part  of  the  trust  funds  was  invested  in 
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coenfoed 

V. 

Elliott. 


PEARSONjJ.  the  names  of  the  trustees  of  the  settlement  on  mortgage  of  real 
1884  estate. 

3.  A  sum  of  £200  due  to  the  testator  from  Mrs.  Smith  and 
Charlotte  Isabel  Smith,  her  other  daughter,  on  the  security  of  a 
mortgage  of  the  life  estate  of  Mrs.  Smith,  and  the  half  share  of 
Miss  Charlotte  Smith,  expectant  on  her  mother's  death,  in  the  trust 
funds  settled  by  Mrs.  Smith's  marriage  settlement.  Both  at  the 
date  of  the  mortgage  to  the  testator  and  at  the  time  of  his 
death,  the  greater  part  of  the  trust  funds  was  invested  in  the 
names  of  the  trustees  of  the  settlement  on  mortgage  of  real 
estate. 

The  question  for  the  opinion  of  the  Court  was  whether  these 
three  sums  of  £100,  £800,  and  £200,  respectively,  could  at  the 
time  of  the  testator's  death  be  legally  bequeathed  by  him  to 
charitable  purposes. 

The  Plaintiff  was  the  treasurer  of  one  of  the  charities  mentioned 
in  the  codicil,  and  he  had  been  appointed  by  the  Court  to  repre- 
sent the  other  charities  ;  the  Defendants  were  the  executors. 


Vernon  E.  Smith,  for  the  Plaintiff : — 

As  to  the  mortgage  for  £100,  the  testator  by  virtue  of  it  took 
no  interest  in  land.  Broolc  v.  Badley  (1)  may  be  relied  on  against 
me,  but  it  does  not  apply. 

In  the  present  case  the  testator  could  in  no  event  acquire  the 
land :  Shadholt  v.  Thornton  (2).  The  land  could  never  become 
vested  in  the  charities.  If  they  foreclosed  their  mortgage  they 
would  only  obtain  a  right  to  call  on  the  trustees  of  the  fund  to 
pay  the  income  to  them ;  the  charities  would  have  no  direct 
interest  in  the  land  :  In  re  Harris  (3).  In  order  that  the  statute 
may  apply,  it  is  essential  that  the  charity  should  in  some  possible 
event  be  in  a  position  to  deal  with  the  land  itself. 

Yate  Lee,  for  the  Defendants : — 

The  true  test  is  not  whether  the  charity  can  become  entitled  to 
the  land  ;  the  Act  uses  the  words  "  estate  or  interest  therein." 


(1)  Law  Kep.  3  Ch.  672.  (2)  18  L.  J.  (Ch.)  392. 

(3)  15  Ch.  D.  561. 
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The  question  is  whether  the  testator's  interest  under  the  mort-  PEARSON,J. 
gage  was  an  estate  or  interest  in  land,  or  a  charge  or  incumbrance 
affecting  land  :  Ashworth  v.  Munn  (1).  In  that  case  the  charity 
could  by  no  possibility  have  got  the  land  itself.  Brooh  v. 
Badley  (2)  exactly  applies.  In  the  present  case,  by  the  operation 
of  successive  foreclosures,  the  charities  might  be  the  hands  to 
receive  the  income  of  the  real  estate.  But  the  test  is  whether 
what  the  testator  bequeathed  was  an  interest  in  land :  In  re 
Bohson  (3). 

Vernon.  ^.  Smithy  for  the  Plaintiff: — 

As  to  the  mortgages  for  £800  and  £200,  the  true  test  is 
whether  the  case  is  within  the  objects  of  the  Act  as  defined  by 
the  title  and  the  preamble,  which  was  to  prevent  land  from  being 
rendered  inalienable  :  Attree  v.  Hawe  (4)  ;  In  re  Bohson,  Trying 
it  by  that  test  it  is  clear  that  the  statute  does  not  apply. 

Yate  Lee,  for  the  Defendants : — 

These  two  mortgages  are  more  clearly  within  the  Act  than  the 
first. 


Peaeson,  J.  (after  stating  the  effect  of  the  will,  continued  : — ) 

The  question  is  whether  certain  parts  of  the  testator's  personal 
estate  are  interests  in  land,  so  as  to  come  within  the  provisions 
of  the  Mortmain  Act,  Three  classes  of  property  are  mentioned  in 
the  special  case,  but  they  may,  I  think,  be  reduced  to  two.  The 
first  is  a  sum  of  £100  which  was  due  to  the  testator  on  the 
security  of  a  mortgage  of  the  life  estate  of  a  Mrs.  Mevins  under 
the  will  of  her  father  in  a  sum  of  £3000,  which  was  at  the  date 
of  the  mortgage  to  the  testator  invested  on  a  mortgage  of  real 
estate.  All  that  the  testator  took  by  the  mortgage  to  him  was 
the  income  of  the  £3000.  He  did  not  take  any  real  interest  in 
the  original  mortgage ;  he  had  simply  the  right  to  take  the 
income  arising  from  the  investment.  He  could  not  by  foreclosure 
or  otherwise  acquire  any  interest  in  the  real  estate  itself.  It 
would  be  stretching  the  doctrine  which  has  been  laid  down  too 

(3)  19  Ch.  D.  156. 
(1)  9  Ch.  D.  337. 


(1)  15  Cli.  D.  3G3. 

(2)  Law  Rep.  3  Cli.  G72. 
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PEAESONjJ.  far  to  say  that  the  interest  which  he  took  is  an  interest  in  real 
■1884      estate  within  the  statute. 

The  other  two  sums  must,  I  think,  be  regarded  together,  for 
they  were  the  subject  of  securities  on  the  same  trust  funds.  A 
widow  lady  is  entitled  for  her  life  to  the  income  of  certain  trust 
funds,  of  which  a  considerable  part  is  invested  on  mortgage  of 
real  estate,  and,  subject  to  her  life  interest,  her  two  daughters  are 
entitled  to  the  trust  funds  in  moieties.  By  one  deed  the  mother 
mortgaged  her  life  estate,  and  one  of  the  daughters  mortgaged 
her  moiety,  to  the  testator  to  secure  £800,  and  by  another  deed 
the  mother  mortgaged  her  life  estate,  and  the  other  daughter 
mortgaged  her  moiety,  to  the  testator  to  secure  £200.  It  appears 
to  me  that  by  virtue  of  these  two  mortgages  the  testator  had  the 
control  over  the  whole  of  the  trust  funds ;  he  might  have  fore- 
closed both  mortgages  and  thus  have  acquired  the  property  in 
the  state ,  in  which  it  was  actually  invested.  Having  regard  to 
the  decided  cases,  I  must  hold  that  under  these  circumstances  he 
had  an  interest  in  land.  He  might  (not  necessarily)  but  by 
possibility  have  made  himself  master  of  the  whole  trust  fund  in 
condition  of  a  mortgage  of  real  estate,  and  that,  according  to  the 
authorities,  is  enough  to  bring  the  case  within  the  statute. 


Solicitors  for  Plaintiff  and  Defendants :  Feacock  &  Goddard. 

W.  L.  C. 


PEAESON,J.  In  re  CAKEIAGE  CO-OPEEATIVE  SUPPLY 

1884  '  ASSOCIATION. 

June  13, 19.   Company — Qualification  of  Directors  provided  hy  Promoter — Joint  and  several 

Liahility. 

The  first  five  directors  of  a  company  being  bound  by  the  articles  of 
association  to  hold  twenty  shares  each  as  a  qualification,  accepted,  with 
the  knowledge  and  approval  of  each  other,  twenty  fully  paid  shares  each 
from  the  promoter  who  had  received  them  as  cash  from  the  company : — 

Held,  upon  summons  by  the  official  liquidator  in  the  winding-up,  that 
all  the  directors  were  jointly  and  severally  liable  to  pay  the  full  value  of 
the  shares. 

One  only  of  the  five  directors,  upon  finding  that  he  was  not  justified  in 
receiving  the  shares  without  payment,  offered  to  pay  the  full  sum  due 
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from  him,  and  gave  a  cheque  for  the  amount,  which,  however,  was  accepted  PEARSON,  J. 
as  an  advance  to  the  company,  and  was  added  to  previous  advances  made  ^gg^ 
by  him  for  preliminary  expenses  : —  ' — ^ 

Held,  that  this  director  was  not  at  liberty  to  set  off  the  value  of  his  -^^ 
shares  against  the  amount  paid  in  respect  of  advances,  though  he  would  Co-opebative 
have  a  claim  against  the  company  for  those  advances.  Supply 

pp.  ASSOCIATIOX. 

JL  HIS  was  a  summons  by  the  official  liquidator  in  the  winding- 
up  of  the  Carriage  Co-operative  Supply  Association  claiming  that 
the  Earl  of  Perth  and  Melfort,  Colonel  James  Dillon  Maenamara, 
Edwin  Canton,  FrederieJc  Oswin,  and  Major-General  George 
Bichetts  Boherts,  who  were  the  original  directors  of  the  company, 
might  be  ordered  jointly  and  severally  to  pay  to  the  liquidator 
the  sum  of  £500,  being  the  nominal  amount  of  twenty  shares 
transferred  to  each  of  them  respectively  by  George  Septimus  Smith, 
the  promoter  of  the  company,  and  that  the  said  five  directors  be 
ordered  to  pay  the  costs  of  this  application. 

The  summons  was  now  heard  as  against  General  Bohefts  only, 
at  whose  instance  it  was  adjourned  into  Court.  The  facts  in 
connection  with  the  formation  of  this  company  were  these  : — 

On  the  19th  of  May,  1880,  an  agreement  was  entered  into 
between  William  Catt  and  James  William  Boy  field,  coach  builders, 
of  the  first  part,  George  Septimus  Smith,  a  promoter  of  this 
company,  then  about  to  be  formed,  of  the  second  part,  and  Thomas 
Meldrum  Dohie,  as  trustee  for  the  company,  of  the  third  part. 

The  agreement,  as  far  as  it  is  necessary  to  be  stated,  was  an 
agreement  by  which  Messrs.  Catt  &  Boy  field  agreed  to  grant  an 
underlease  to  the  proposed  company,  and  it  recited  "  And  where- 
as the  said  George  Septimus  Smith  has  agreed  to  find,  provide  and 
pay  all  the  preliminary  expenses  of  and  incident  to  the  formation 
of  the  said  intended  company,  and  the  obtaining  subscriptions 
for  the  capital  thereof  up  to  the  first  allotment  of  shares,  and  in 
consideration  thereof  the  said  William  Catt  and  James  William 
Boyfield  have,  with  the  privity  of  the  said  Thomas  Meldrum  Dohie, 
for  and  on  behalf  of  the  said  intended  company,  agreed  to  pay 
and  allot  to  him  out  of  the  cash  to  be  paid  and  the  shares  to 
be  allotted  or  issued  to  them  as  hereinafter  mentioned  the  sum 
of  money  and  shares  hereinafter  mentioned.  Now  it  is  hereby 
agreed  by  and  between  the  said  parties  as  follows."  Mr.  Smith 
then  undertook  to  establish  the  company.    The  capital  of  the 

F2  1 
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PEAIlSON,J.  company  was  to  be  £100,000,  in  20,000  shares  of  £5  each,  and 
1884  Messrs.  Catt  &  Boy  field  agreed  with  the  trustee  to  grant  to 
jnre      the  intended  company  an  underlease  of  premises  which  they 

Oo^^r!ATiYE  lease  for  sixty-one  years  at  an  annual  rental  of  £950 

Supply  payable  quarterly,  in  consideration  of  the  premium  or  sum  of 
Association.  ■»  ^ 

  £7500  to  be  paid  by  the  intended  company  to  Messrs.  Catt  & 

Boy  field  in  the  manner  hereinafter  mentioned,  that  is  to  say : — 

"  As  to  the  sum  of  £5000,  part  thereof,  in  cash,  and  as  to  the  sum 

of  £2500,  residue  thereof,  by  the  allotment  and  issue  to  the  said 

William  Catt  and  James  William  Boy  field,  or  their  nominees,  of 

500  fully  paid-up  shares  in  the  said  intended  company,  of  £5 

each." 

The  10th  and  11th  paragraphs  of  the  agreement  stated  that 
out  of  the  sum  of  £5000  paid  or  to  be  paid  to  Messrs.  Cait  & 
Boy  field,  Messrs.  Catt  &  Boy  field  would  pay  Mr.  George  Septimus 
Smith  the  sum  of  £3000  in  cash,  and  would  transfer  or  cause  to 
be  allotted  and  issued  to  him  or  his  nominees  300  fully  paid-up 
shares  of  £5  each  in  the  said  intended  company  so  agreed  to  be 
allotted  and  issued  to  Messrs.  Catt  &  Boy  field  ;  and  the  company 
were  to  be  at  liberty  to  pay  to  George  Septimus  Smith  the  sum  of 
£3000  and  to  allot  and  issue  to  him  the  300  shares,  and  his  receipt 
for  the  money  and  the  shares  should  be  a  discharge  to  them  as 
between  the  company  and  Messrs.  Catt  &  Boy  field. 

At  the  time  this  agreement  was  entered  into  the  articles  of 
association  were  framed,  and  by  the  second  of  those  articles  the 
several  gentlemen  who  were  Respondents  to  this  summons  were 
named  as  the  first  directors  of  the  company,  and  by  the  next 
section  of  the  articles  it  was  provided  that  every  director  so 
appointed  should  within  three  months  after  his  appointment,  as  a 
necessary  qualification  for  such  appointment  as  director,  hold  at 
least  twenty  shares  in  the  company,  which  might  be  shares 
originally  issued  as  fully  paid-up  shares  or  otherwise  ;  and  if  any 
director  should  cease  to  hold  in  his  own  right  the  amount  of 
capital  requisite  for  his  qualification,  his  office  should  thereupon 
become  vacant. 

On  the  19th  of  May,  the  day  on  which  the  agreement  was 
signed,  a  meeting  of  the  directors  took  place  at  which  the  articles 
were  accepted,  and  the  company  was  registered  on  the  26th  of 
May. 
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What  subsequently  took  place  was  this  : — Just  before  the  ex-  PEARSON, J. 

piration  of  the  three  months  from  the  registration  of  the  company  1884 

it  was  intimated  to  the  directors  by  Mr.  Chinery,  who  also  acted 

as  a  promoter  of  the  company,  that  it  was  necessary  for  them  to  qq^q^^^^S^e 

obtain  their  qualification  and  to  be  the  holders  of  twenty  shares  Supply 

-  ,  -  ,  T  •  1  •  n  HIT  Association. 
each,  and  that  they  might  enect  this  by  accepting  Irom  Mr.   

Smith  a  transfer  of  twenty  of  the  fully  paid-up  shares  allotted  to 

him,  and  that  he  was  willing  to  carry  out  that  arrangement. 

Accordingly  the  directors,  believing  from  the  advice  of  Mr. 

Chinery  and  the  solicitor  of  the  company  that  they  were  legally 

authorized  to  take  the  shares,  accepted  the  proposal,  and  the 

transfer  of  twenty  shares  was  made  to  each  of  them  by  Mr.  Smith, 

these  shares  being  part  of  the  300  fully  paid  shares  which  had 

been  allotted  to  Mr.  Smith  in  pursuance  of  the  agreement  of  the 

19th  of  May.    Then,  in  February,  1881,  it  was  intimated  to 

General  Boherts  that  he  and  his  co-directors  were  not  justified  in 

accepting  the  twenty  shares  each  as  they  had  done,  without 

payment,  and  General  Boherts  thereupon  offered  at  once  to  pay 

the  sum  of  £100  for  his  shares,  and  he  urged  upon  his  co-directors 

the  propriety  of  adopting  the  same  course.  They,  however,  while 

admitting  their  liability,  declared  that  their  pecuniary  means 

would  not  enable  them  to  pay  the  money,  and  they  never  had 

done  so.     General  Boherts,  however,  handed  over  to  Mr.  Chinery 

a  cheque  for  £100,  which  he  stated  in  his  affidavit  to  have  been 

intended  as  his  payment  for  the  shares,  but  in  fact  the  money 

was  entered  in  the  shape  of  a  further  advance  by  way  of  loan  to 

the  company,  and  not  as  payment  for  the  shares.    It  appeared 

also  that  previous  advances  to  the  amount  of  £520  had  been  made 

to  the  company  from  time  to  time  by  General  Boherts. 

Upon  these  facts,  which  were  contained  in  the  affidavits,  the 

summons  came  on  for  hearing. 

Coohson,  Q.C.,  and  11.  B.  Bucldey,  for  the  official  liquidator : — 

There  can  be  no  doubt  whatever  tluit  tlio  directors  who  received 
these  shares  from  the  promoter  of  the  company  in  order  to 
qualify  them  as  directors  were  guilty  of  misfeasance,  and  are 
liable  under  the  lG5th  section  of  the  Companies  Act  of  1862,  for 
the  amount  of  those  shares.    This  was  decided  in  Pearsons 
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PEAESON,J.  Case  (1),  which  was  a  case  on  all  fours  with  the  present  case,  and 

1884      there  was  a  similar  decision  in  In  re  Be  Buvigne's  Case  (2).  Then  as 

ye      to  the  joint  and  several  liability  of  the  directors,  there  is  first  the 

Co^op^RATrvE  Englejield  Colliery  Company  (3),  where  there  was  an 

Supply  ao^reement  between  the  promoter  of  the  company  and  the  directors 
Association.  ^  j.  ^ 

  that  the  directors  should  receive  their  shares  without  any  payment, 

the  amount  of  the  shares  being  paid  by  the  promoter  out  of  the 

moneys  paid  to  him  by  the  company  for  preliminary  expenses, 

but  which  preliminary  expenses  were,  in  fact,  paid  without 

inquiry,  and  were  well  known  to  include  the  directors'  shares.  It 

was  there  held  that  the  directors  were  jointly  and  severally  liable 

to  repay  to  the  company  the  sum  so  ordered  to  be  paid  to  the 

promoter  for  preliminary  expenses,  on  the  ground  that  the  money 

was,  in  fact,  paid  in  order  to  provide  the  directors'  qualification. 

The  joint  liability  was  also  maintained  in  the  case  of  Ex  parte 

Felly  (4),  and  that  case  is  also  an  authority  to  shew  that  there 

can  be  no  set-off  on  the  part  of  General  Boherts  in  respect  of  the 

money  advanced  by  him  to  the  company  for  expenses. 

General  Roberts  was  a  director  from  the  original  formation  of 
the  company,  and  attended  all  the  meetings  held  by  the  directors. 
The  agreement  was  sanctioned  by  him,  and  he  was  party  to  the 
allotment  of  shares.  When  the  directors  received  each  of  them 
twenty  shares  to  constitute  their  qualification,  he  consented  to  the 
transaction,  and  joined  with  the  other  directors  in  accepting  the 
shares,  and  he  is  therefore  liable  jointly  with  the  other  directors 
for  the  value  of  those  shares. 

Then  as  to  the  set-off  by  General  Boherts  of  the  money  advanced 
by  him  to  the  company,  there  is  no  evidence  that  any  portion  of 
this  money  was  advanced  by  way  of  payment  for  his  shares.  The 
money  appears  to  have  been  paid  to  Mr.  Chinery  for  the  expenses 
incurred  by  the  company,  and  though  General  Boherts  may  have 
a  claim  against  the  company  for  the  money  so  advanced,  he  is 
still  liable,  not  only  for  the  £100  which  he  ought  to  have  paid 
for  his  shares,  but  he  is  liable  also  jointly  and  severally  with  the 
other  directors  for  the  remaining  £400  which  they  ought  to  have 
paid. 

(1)  4  Ch.  D.  222.  (3)  8  Ch.  D.  388. 

(2)  5  Ch.  D.  306.  (4)  21  Ch.  D.  492. 
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CozenS'Hardy,  Q,C.,  and  W.  B.  Heath,  for  General  Eoberts : —  PEARSON,J. 

This  is  an  extremely  hard  case  upon  General  Boherts,  upon 
whom  no  moral  blame  whatever  can  be  suggested.  It  is  true  ^inre 
that  his  name  appears  as  one  of  the  first  directors,  but  he  did  not  Co-operative 
actually  join  the  company  until  the  agreement  had  been  prepared  asSSation. 
and  settled  by  the  solicitor  of  the  company.  There  is  no  wonder  — " 
that  he  had  faith  in  the  imposing  list  of  names  of  directors  and 
persons  connected  with  the  formation  of  the  company,  and  that 
he  trusted  to  their  experience  in  managing  the  business  part  of  the 
transaction.  He  was  assured  by  those  who  were  better  acquainted 
with  the  management  of  companies  than  he  could  be,  that  the 
articles  were  expressly  drawn  so  that  the  directors  might  hold 
"  shares  originally  issued  as  fully  paid-up  shares  or  otherwise," 
to  constitute  their  qualification,  but  when  he  found  out  that  he 
could  still  be  made  liable  to  pay  for  his  shares,  he  at  once  offered 
to  do  what  he  would  have  done  at  first  if  he  had  not  been  wrongly 
informed,  and  we  have  evidence  that  at  that  very  meeting  he 
handed  over  a  cheque  for  £100,  which  could  only  have  been  by 
way  of  payment  for  his  shares.  If  it  was  called  an  advance  of 
£100  to  the  company  it  was  still  payment  for  the  shares,  and 
there  is  good  reason  for  saying  so  when  we  have  it  admitted  that 
he  urged  his  co-directors  to  do  as  he  had  done,  which  was  to  pay 
for  his  shares.  If  he  had  for  a  moment  supposed  that  the  £100 
would  be  set  down  as  an  advance  to  the  company  he  would 
naturally  have  had  the  mistake  corrected,  but  the  principal 
subject  discussed  at  the  meeting  was  the  payment  for  the  shares, 
and  the  fact  that  General  Boherts  considered  himself  bound  to 
make  that  payment. 

Then  as  to  the  joint  and  several  liability  of  all  the  directors  to 
pay  the  whole  £500,  this  case  differs  from  the  authorities  cited, 
in  this  respect — that  the  moment  the  subject  was  brought  to  the 
attention  of  General  Boherts  he  at  once  offered  to  correct  the 
mistake  he  had  been  led  into.  He  saw  that  he  had  done  wrono-, 
and  refused  to  join  with  his  co-directors  in  accepting  the  shares. 
He  corrected  the  mistake  liimself,  and  urged  his  co-directors  to 
do  the  same. 

June  19.  Peahson,  J.  (after  stating  the  clauses  of  the  agree-  . 
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PEAKSON,J.  ment  of  the  19tli  of  May,  1880,  and  referring  more  particularly 
1884      to  the  terms  upon  which  the  sum  of  £7500  was  to  be  paid,  partly 
cash  and  partly  in  fully  paid  shares,  to  Messrs.  Catt  &  Boyfield, 
Ck>op^EATfvE       ^^^^  terms  upon  which  the  sum  of  £3000  was  to  be 
^  Supply     paid  to  Mr.  Smith,  partly  in  cash  and  partly  in  fully  paid  shares, 
  '  continued : — ) 

I  have  read  these  clauses  because  they  shew  most  distinctly 
that  these  shares  were  allotted  and  taken  as  cash  and  in  lieu  of 
their  par  value.  On  the  19th  of  May,  1880,  the  day  on  which 
this  agreement  bears  date,  of  course  the  company  was  not  in  exist- 
ence, but  at  that  time  the  articles,  as  I  gather  it,  had  been  framed  ; 
and  by  the  second  of  those  articles  the  several  gentlemen,  whose 
allocation  of  shares  to  themselves  is  now  called  in  question,  were 
named  as  the  future  directors  of  the  company  ;  and  by  the  next 
section  of  the  articles  it  was  declared  that  every  director  must 
take  or  hold,  within  three  months  after  their  accepting  office, 
twenty  shares  in  the  company. 

On  the  same  19th  of  May  there  was  a  meeting  of  those  gentle- 
men who  were  to  be  directors  of  the  company,  including  General 
Boherfs,  and  they  accepted  the  articles,  and  they  accepted  the 
agreement.  The  company  was  registered,  and  the  transaction 
was  completed  on  the  26th  of  May. 

It  is  quite  plain,  therefore,  as  General  Boherts  was  a  party  to 
what  was  done  before  the  company  was  registered,  and  inasmuch 
as  from  the  time  when  the  company  was  registered  he  acted  as  a 
director,  he  perfectly  well  knew  what  was  in  the  agreement,  and 
must  be  held  to  have  known  also  the  terms  under  which  he  came 
under  the  articles  of  association. 

What  happened  was  this.  The  300  shares  mentioned  here  were 
allotted  in  due  course  to  Mr.  Smith,  and  just  towards  the  end  of 
the  three  months  from  the  establishment  of  the  company  it  was 
intimated  by  Mr.  Chinery,  who  took  an  active  part  in  getting  up 
this  company,  to  the  directors,  and  amongst  others  to  General 
Boherts,  that  the  time  during  which  they  were  to  obtain  their 
qualification  was  on  the  point  of  expiring,  and  that  it  was  abso- 
lutely necessary,  therefore,  that  they  should  obtain  that  qualifi- 
cation. Thereupon,  acting  upon  the  advice.  General  Boherts  says, 
both  of  Mr.  Chinery  and  of  the  solicitors  of  the  association,  and 
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believing  that  he  was  doing  that  which  he  was  lawfully  authorized  PEAKSON,J. 

to  do,  he  and  his  brother  directors  sitting  together  round  the  table  1884 

accepted  from  Mr.  Smith  a  transfer  to  each  of  them  of  twenty 

shares,  part  of  the  300  shares  which  had  been  given  to  Mr.  Smith  for  ^  Caeeiage 
^  ^  ^  ^  Co-operative 

promotion.    There  was  no  consideration  of  any  sort  given  by  the  Supply 

Association. 

directors  for  those  shares.    They  were  simply  transferred  to  them,   

and  Greneral  Boherts  says,  and  I  believe  him,  that  he  was  induced 
to  do  this  because  he  relied  on  what  he  was  informed  was  the 
opinion  of  the  solicitors,  that  he  could  do  it  properly,  and  because 
of  the  unanimous  consent  of  his  brother  directors  to  take  the 
shares  in  this  way.  So  matters  went  on  for  some  time,  and  at  last, 
somewhere  about  February,  1881,  it  was  intimated  to  General 
Boherts  that  in  accepting  a  transfer  of  part  of  those  shares  which 
had  been  given  to  Mr.  Smith  for  promotion  he  had  done  that 
which  he  had  no  right  to  do,  and  that  if  the  shares  were  to  come 
back  to  the  directors  they  must  come  back  for  the  benefit  of  the 
company,  and  that  the  directors  who  had  taken  part  in  accepting 
this  agreement  on  behalf  of  the  company  could  not  by  any  possibi- 
lity take  advantage  of  the  premium,  if  I  may  so  call  it,  that  was  to 
be  paid  for  promotion  to  Mr.  Smith,  to  put  into  their  own  pockets 
money  or  shares  that  were  really  the  property  of  the  company  if 
they  came  back  at  all.  General  Boherts,  upon  having  this  brought 
clearly  before  him,  saw  that  what  was  stated  was  right.  Being 
an  honourable  man,  and  desiring  to  act  honourably,  he  at  once 
said  that  he  regretted  exceedingly  that  he  had  j)er  incuriam  done 
that  which  he  found  he  ought  not  to  have  done,  and  that  he  was 
perfectly  prepared  to  pay  for  those  twenty  shares,  and  he  remon- 
strated with  his  brother  directors,  and  said,  of  course  if  I  pay  for 
mine  you  ought  to  pay  for  yours,  and  I  trust  you  to  pay  for  your 
shares,  and  he  called  upon  them  to  do  so.  According  to  General 
Boherts'  statement  his  brother  directors  admitted  at  once  that 
they  were  bound  to  pay  for  them,  but  pleaded  want  of  means,  and 
they  never  did  pay.  It  is  admitted  by  General  Boherts'  counsel 
at  the  Bar,  that  General  Boherts  is  liable  to  pay  for  those  shares 
which  were  transferred  to  him  as  fully  paid-up  shares.  That  is 
not  in  dispute  on  the  present  occasion.  General  Boherts  has 
never  disputed  it,  be  it  said  to  his  credit,  and  his  counsel  are  not 
now  instructed  to  dispute  it. 

The  question  with  regard  to  the  payment  of  those  shares  depends 
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PEAESON,J.  on  the  fact  whether  or  not  General  Roberts  ought  to  be 
1884       deemed  to  have  paid  for  them  already.    He  says,  and  I  believe 
^JJ^g      him,  that  when  he  found  that  he  ought  to  pay  for  his  shares, 
Caeeiage    iiavine:  at  that  time  advanced  £520  to  the  company,  he  said, 

CO-OPEEATIVE  ^  ^  r      J?  ' 

Supply     get  off  £100,  which  I  ought  to  pay  in  regard  to  those  shares, 

A.SSOCIATIOIS'. 

  against  the  £520  which  you  now  owe  me,  and,  as  far  as  I  can  gather 

from  his  affidavit  and  from  the  minute  book,  that  must  have  been 
done  somewhere  about  the  25th  of  February ;  because  he  states 
that  it  was  at  a  board  meeting  between  the  middle  and  the  end  of 
February,  and  the  only  board  meeting  that  I  can  find  is  on  the 
25th  of  February.  Curiously  enough  on  that  very  same  day  he 
advanced  a  further  sum  of  £100  to  the  association,  making  there- 
fore, assuming  it  all  to  be  a  debt,  a  debt  due  from  the  association 
to  him  of  £620.  Now,  I  do  not  hesitate  to  say,  nor  will  the 
counsel  for  the  liquidator  deny  for  one  moment,  that  if  on  the 
25th  of  February  he  had  said,  you  are  in  want  of  money,  I  owe 
you  £100  for  the  shares,  I  will  pay  £100  for  those  shares  at  once, 
and  you  will  then  have  £100  in  your  coffers,  there  would  have 
been  payment,  and  there  would  have  been  an  end  of  the  case  so 
far  as  regards  General  Boherts^  own  shares.  Unfortunately  that 
was  not  done.  Unfortunately  the  cheque,  I  imagine,  for  I  can 
only  speculate  upon  it,  looking  at  the  minutes  of  the  board  of 
that  meeting,  must  have  been  drawn  by  General  Boherts  at  the 
beginning  of  that  meeting,  and  was  drawn  as  an  advance  to  the 
company  and  simply  as  an  advance.  The  conversation,  I  should 
gather,  for  there  is  no  record  of  it,  nor  was  there  likely  to  be, 
must  have  taken  place  at  the  end  of  the  meeting,  and  after  that 
advance.  Unfortunately  for  General  Boherts,  and  I  myself  regret 
it,  I  am  obliged  to  come  to  the  conclusion  that  there  was  nothing 
but  mere  conversation  about  General  Boherts'  willingness  to  set 
off  part  of  his  advance  to  the  company  against  £100  which  he 
had  to  pay  upon  his  shares.  There  was  never  anything  concluded 
in  respect  of  that  matter.  At  the  time  when  the  company  came 
to  be  wound  up  it  rested  in  this  way,  that  there  was  £100  due 
from  General  Boherts  with  respect  to  these  shares,  and  there  was 
£620  due  from  the  company  to  him  in  respect  of  advances. 

Then,  upon  the  authorities,  it  has  been  decided  that  General 
Boherts  has  no  right  to  set-off,  and  I  am  compelled  to  come, 
therefore,  to  the  same  conclusion  that  the  Vice-Chancellor  and 
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the  Court  of  Appeal  came  to  in  Ex  parte  Felly  (1),  and  I  must  PEAESON,J. 
decide  that  General  Roberts  can  only  be  a  creditor  of  the  company  1884 
for  £620,  but  is  liable  now  to  pay  this  £100  to  the  company.  jn  re 

The  other  question  is  this  :  there  were  four  other  directors  who  co^oSk^^tivb 
accepted  in  the  same  way,  and  on  the  same  day,  and  at  the  same  ^J^^^^^j^jj 

time,  and  all  in  the  presence  of  each  other  and  of  General  Roberts,   

a  transfer  to  each  of  them  of  twenty  shares  in  the  same  way  that 
General  Roberts  did,  and  unfortunately  those  gentlemen  have 
never  paid  for  those  shares.  That  they  are  liable  to  pay  for  them 
is  beyond  dispute.  The  question  is  whether  or  not  General 
Roberts  is  liable  also  with  them,  whether  they  are  all  jointly  and 
severally  liable,  or  whether  each  director  is  only  liable  to  pay  in 
respect  of  his  own  shares.  I  have,  with  regret  and  after  consider- 
ation, come  to  the  conclusion  that  they  are  jointly  and  severally 
liable,  I  say  with  regret  as  regards  General  Roberts,  because  I  am 
satisfied,  from  the  whole  statement  of  the  case,  that  General 
Roberts  did  not  intend  to  do  anything  that  was  wrong,  still  less 
anything  that  was  fraudulent.  I  am  satisfied  that  he  intended  to 
act  as  a  man  of  honour  in  the  transaction,  and  I  regret,  therefore, 
being  obliged  to  come  to  the  conclusion  that  all  the  directors  are 
jointly  and  severally  liable  for  what  is  due  in  respect  of  those 
shares,  and  it  was  for  that  reason  that  I  called  attention  to  the 
article  in  the  agreement  which  shews  most  distinctly  that  these 
shares  were  taken  as  cash.  They  were  taken  in  part  payment  of 
the  £7500,  which  was  the  sum  that  was  to  be  paid. 

Now,  if  instead  of  shares  Mr.  Smith  had  given  £100  to  each  of 
these  gentlemen,  and  each  of  them  had  been  responsible  for  the 
money  that  had  been  paid  to  Mr.  Smith,  I  suppose  there  can  be 
no  doubt,  looking  to  the  decision  in  In  re  Englejield  Colliery 
Company  (2),  and  other  cases,  that  each  of  the  directors  would 
be  liable  jointly  and  severally  with  the  others  for  the  whole  sum 
that  had  been  paid  in  that  way.  I  really  cannot  make  any  dis- 
tinction between  the  transfer  of  shares  in  that  way  and  the  pay- 
ment of  money.  I  tliink  the  transfer  of  shares  is  just  the  same 
thing,  and  that  inasmuch  as  every  one  of  the  directors  was  a 
party  to  this  transaction,  by  which  these  shares,  which  have  not 
been  paid  for,  were  treated  as  fully  paid-up  shares,  and  were 
transferred  to  each  of  themselves,  I  think  that  each  of  them 
(1)  21  Ch.  D.  492.  (2)  8  Ch.  D.  388. 
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PEARSONjJ.  now  is  responsible  for  the  loss  which  the  company  may  suffer  by 
1884  not  having  got  the  full  amount  paid  for  those  shares.  It  is  quite 
In  re      plain  to  me,  at  the  time  when  that  was  done,  these  shares  might 

Co^o^RATWE  ^^^^  hQ&a.  allotted  so  as  to  obtain  for  the  company  the  full 

Supply     amount  of  their  nominal  value. 
Association. 

— -  This  view  of  the  case  is,  I  think,  in  accordance  with  what  Lord 

Justice  Mellish  said  in  Hays  Case  (1) :  "  That  being  so,  it  appears 
to  me  quite  clear  that  when  the  company  seek  their  redress  from 
the  agent  who  has  so  behaved,  they  have  their  choice,  and  can 
say  that  this  cheque  never  became  the  property  of  Prince,  but 
remains  the  property  of  the  company,  and  therefore  the  sum  due 
on  the  shares  has  never  been  paid ;  or  if  they  thought  it  more 
for  their  interests,  they  might  have  said,  *  You  having  paid  this 
cheque  nominally  to  pay  up  your  shares,  we  will  ratify  that  part 
of  the  transaction  and  hold  your  shares  as  paid,  and  then  say  that 
the  money  with  which  you  paid  for  them  was  our  money,  and 
therefore  you  must  pay  that  money  back  to  us.'  In  my  opinion, 
the  consequence  of  a  transaction  of  this  nature  is,  that  the  cestui 
que  trust  has  an  election  in  which  way  he  may  choose  to  treat  it. 
He  is  entitled  to  say  that  the  calls  are  unpaid,  and  are  now  to  be 
paid." 

In  the  case  before  me  Smith  took  the  shares  as  money,  and 
transferred  them  to  the  directors,  who  accepted  them.  The  com- 
pany, in  my  judgment,  is  entitled  to  say,  you  accepted  £500  of 
our  money  from  Smith,  and  divided  it  among  yourselves,  and  you 
must  repay  it,  and  we  will  treat  the  shares  as  fully  paid-up :  or 
we  will  treat  the  shares  as  unpaid,  and  you,  who  have  divided 
them  among  yourselves,  must  pay  up  what  is  due  upon  them. 

Under  these  circumstances,  I  must  make  the  order  that  General 
Boherts  is  jointly  and  severally  liable  for  the  whole,  and  in  so 
doing  I  say  emphatically  that  I  hope  the  liquidator  will  en- 
deavour to  relieve  General  Boherts  as  far  as  he  can  from  liability 
in  respect  of  the  other  shares  by  enforcing  payment  from  each  of 
the  other  directors.  The  costs  will,  of  course,  follow  the  result. 
General  Boherts  may  have  two  months  for  payment  of  the  money. 

Solicitors  :  C,  Harcourt ;  J.  Vernon  Musgrave. 

(1)  Law  Eep.  10  Ch.  593,  605. 
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In  re  NOKKIS. 
ALLEN  V,  NOKEIS. 

[1883    N.  167.] 

Poiver  of  appointimj  new  Trustees — Retirement  of  Trustee — Validity  of  Appoint- 
ment hy  continuing  Trustee — Exercise  of  Power  after  Judgment  for  Admin- 
istration  of  Trusts — Approval  of  Court — Solicitor  of  continuing  Trustee. 

When  a  power  of  appointing  new  trustees  authorizes  the  continuing 
trustee  or  trustees  to  appoint  a  new  trustee  or  trustees  in  the  place  of  a 
trustee  or  trustees  becoming  unwilling  to  act,  an  appointment  by  a  sole 
continuing  trustee,  in  the  place  of  a  trustee  who  desires  to  retire,  is  valid  ; 
it  is  not  necessary  that  the  retiring  trustee  should  join  in  making  the 
appointment. 

In  re  Olenny  and  Hartley  (1)  commented  on,  and  dicta  of  Bacon,  V.C., 
dissented  from. 

Travis  v.  Illingwortli  (2)  approved  and  followed. 

On  the  retirement  of  one  of  two  trustees  of  a  will,  the  continuing  trustee, 
who  was  the  solicitor  to  the  trustees,  appointed  his  son,  who  was  his 
partner  in  his  business,  to  be  a  new  trustee.  The  trusts  of  the  will  were 
being  administered  by  the  Court : — • 

Held,  that,  without  any  reference  to  the  personal  fitness  of  the  son,  by 
reason  of  his  position  the  appointment  was  one  which  the  Court  ought  not 
to  approve,  though  it  would  not  have  been  invalid  if  the  Court  had  not  been 
administering  the  trusts. 

Adjoukned  summons. 

This  action  was  commenced  on  the  9th  of  February,  1883,  for 
the  administration  of  the  estate  of  Adam  Norris,  and  the  execution 
of  the  trusts  of  his  will  under  the  direction  of  the  Court,  so  far  as 
the  same  remained  to  be  performed.  The  testator  died  on  the 
13th  of  October,  1853.  The  Plaintiffs  were  /.  /.  Allen  and 
G,  H,  Midivood,  the  then  trustees  of  the  will.  /.  /.  Allen  was  a 
solicitor,  and  a  partner  with  his  son  C.  J.  Allen  in  the  firm  of 
/.  &  C.  J.  Allen,  who  were  the  solicitors  for  the  Plaintifts. 
They  were  also  solicitors  for  some  of  the  beneficiaries  who  were 
Defendants  to  the  action.  On  the  7th  of  April,  1883,  an  admin- 
istration judgment  was  pronounced,  and  on  the  29th  of  April, 
1884,  an  order  was  made  giving  the  conduct  of  the  proceedings 
to  John  Boyd,  one  of  the  beneficiaries,  who  was  a  Defendant. 
(1)  25  Ch.  D.  Gil.  (2)  2  Dr.  &  Sm.  314. 
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In  re 

NORRIS. 

Allen 

V. 

NORRIS. 


PEARSON,J.  The  will  of  the  testator,  dated  the  16th  of  July,  1853,  con- 
1884  tained  a  declaration  that  "  if  any  of  the  trustees  hereby  appointed, 
or  to  be  appointed  as  hereinafter  mentioned,  shall  die,  or  decline 
or  refuse  or  become  unwilling  or  incompetent  to  act  in  the  trusts 
of  this  my  will  before  the  same  shall  be  fully  executed,  then,  and 
as  often  as  the  same  shall  happen,  it  shall  be  lawful  for  my  said 
daughters,  and  the  survivors  and  survivor  of  them,  during  their 
or  her  lives  or  life,  and  that  notwithstanding  coverture,  and,  after 
the  decease  of  the  survivor  of  them  my  said  daughters,  it  shall  be 
lawful  for  the  surviving  or  continuing  trustee  or  trustees,  by  any 
deed  or  deeds  to  appoint  any  other  person  or  persons  to  be  a 
trustee  or  trustees  in  the  place  of  the  trustee  or  trustees  so  dying, 
or  declining  or  refusing  or  becoming  unwilling  or  incompetent  to 
act  as  aforesaid,  and  to  do  all  acts  necessary  for  effectuating  such 
appointment  as  occasion  may  require,  and  every  trustee  so  to  be 
appointed  shall  have  all  the  powers  and  discretion  of  the  trustee 
or  trustees  in  whose  place  he  shall  be  substituted."  On  the  3rd 
of  July,  1856,  /.  J,  Allen  and  G.  H.  Midwood  were  appointed  by 
the  testator's  daughters  trustees  of  the  will  in  the  place  of  the 
original  trustees.  The  last  surviving  daughter  of  the  testator 
died  on  the  5th  of  December,  1882. 

By  a  deed  dated  the  26th  of  December,  1883,  and  made 
between  J.  J,  Allen  of  the  first  part,  Midwood  of  the  second  part, 
C.  J.  Allen  of  the  third  part,  and  /.  J.  Allen  and  (7.  /.  Allen  of  the 
fourth  part,  after  a  recital  that  Midwood  was  unwilling  any  longer 
to  act  as  a  trustee  of  the  will,  and  that  J.  J.  Allen  was  desirous  of 
appointing  C.  J.  Allen  to  be  a  trustee  of  the  will  in  the  place  of 
Midwood ;  it  was  witnessed  that  /.  /.  Allen,  in  exercise  of  the 
power  vested  in  him  by  the  will,  and  of  every  other  power 
enabling  him,  did  thereby  appoint  C.  J.  Allen  to  be  a  trustee  of 
the  will  in  the  place  of  Midwood,  jointly  with  J.  J.  Allen,  for  all 
the  purposes  for  which  B.  N.  Hodgson  and  William  Norris  (the 
original  trustees)  were  appointed  trustees  jointly  in  and  by  the 
testator's  will,  and  did  direct  and  declare  that  all  the  heredita- 
ments then  subject  to  the  trusts  of  the  will,  and  which  belonged 
beneficially  to  the  testator,  should  forthwith  vest  in  /.  J".  Allen 
and  (7.  J.  Allen  in  fee  simple,  as  trustees  of  the  will  and  as  joint 
tenants,  for  the  purposes  and  upon  the  trusts  thereof,  and  that  all 
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chattels,  and  also  the  right  of  J.  J.  Allen  and  Midtvood  to  recover  ] 
and  receive  all  debts  and  things  in  action,  subject  to  the  trusts  of 
the  will,  should  forthwith  vest  in  /.  /.  Allen  and  C.  J,  Allen, 
as  trustees  of  the  will  and  as  joint  tenants,  for  the  purposes  and 
upon  the  trusts  thereof.  And  C.  J.  Allen  thereby  consented  to  be 
a  trustee  of  the  will. 

This  summons  was  taken  out  by  /.  J.  Allen  and  C.  J.  Allen 
asking  that  the  appointment  of  C.  J.  Allen  as  a  trustee  of  the  will 
might  be  approved  by  the  Court,  and  that  he  might  be  added  as 
a  co-Plaintilf  with  /.  J.  Allen  in  the  place  of  Midwood,  he  sub- 
mitting to  account. 

Everitt,  Q.C.,  and  E.  Brodie  Cooi^er,  for  the  summons. 

TF.  W.  Karslahe,  Q.C.,  and  E.  8.  Ford,  for  the  Defendant  Boyd : — 

The  appointment  of  C.  J.  Allen  is  bad,  because  Midwood,  the 
retiring  trustee,  did  not  join  in  it.  Under  a  power  of  appointment 
framed  as  this  is  the  retiring  trustee  ought  to  join  with  the  con- 
tinuing trustee  in  making  the  appointment :  In  re  Glenmj  and 
Hartley  (1).  In  that  case  Yice-Chancellor  Bacon  disapproved  of 
the  decision  of  Vice-Chancellor  Kindersley  in  Travis  v.  Bling- 
ivorth  (2). 

[Peaeson,  J.,  referred  to  Nicholson  v.  Wright  (3)  ;  Pell  v. 
De  Winton  (4),  and  Stones  v.  Boivton  (5).] 

At  any  rate,  as,  by  reason  of  the  administration  action,  the 
sanction  of  the  Court  to  the  appointment  is  necessary  to  give  it 
validity,  the  Court  will  not  sanction  the  appointment  of  a  trustee 
who  is  the  solicitor  of  the  continuing  trustee,  and  is  also  his  son 
and  his  partner  in  business.  The  cestiiis  que  trust  are  entitled 
to  have  two  independent  trustees:  Wlieehvright  v.  WalherXQ); 
In  re  Orde  (7) ;  In  re  Kemfs  Settled  Estates  (8). 

Everitt,  in  reply  : — 

[Peaeson,  J. : — You  need  not  trouble  yourself  about  the  first 
objection.] 


1884 
In  re 

NORRIS. 

Allen 

V. 

Norms. 


(1)  25  Ch.  D.  OIL. 

(2)  2  Dr.  &  Sm.  344. 

(3)  5  W.  R.  431 

(4)  2Dca.     J.  13. 


(5)  17  Beav.  308. 

(6)  23  Ch.  D.  752. 

(7)  24  Ch.  D.  271. 

(8)  Ibid.  485. 
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The  administration  judgment  does  not  put  an  end  to  the  power 
of  appointment ;  it  only  renders  the  approval  of  an  appointment 
by  the  Court  necessary :  In  re  Gadd  (1).  It  may  be  contrary  to 
the  practice  of  the  Court  to  appoint  the  solicitor  of  the  parties  a 
trustee,  but  such  an  appointment  is  not  invalid,  and  the  Court 
will  not  disapprove  it  when  it  has  been  made.  The  property  will 
have  to  be  sold,  and  it  will  be  sold  under  the  direction  of  the 
Court.  No  injury  can,  therefore,  result  from  the  appointment. 
The  interests  of  the  cestuis  que  trust  will  be  fully  protected  by 
the  Court. 


Peabson,  J. : — • 

The  objection  which  is  taken  to  the  appointment  of  Mr.  C.  J. 
Allen  resolves  itself  into  two.  The  first  is,  that  the  deed  of 
appointment  makes  Mr.  /.  J.  Allen  alone  the  appointor  of  the 
new  trustee ;  Mr.  Midwood  is  made  a  party  to  the  deed,  but  he 
does  not  join  in  the  appointment,  and  it  is  said  that  the  appoint- 
ment is  therefore  bad.  In  the  next  place,  it  is  said  that,  Mr.  C.  J. 
Allen  being  a  partner  with  his  father  and,  therefore,  one  of  the 
solicitors  of  the  trustee  and  of  some  of  the  beneficiaries,  his 
appointment  is  contrary  to  the  practice  of  the  Court,  and  that, 
upon  that  ground,  the  Court  ought  not  to  sanction  it.  It  is  not 
argued,  nor  could  it  be  after  the  decision  of  the  Court  of  Appeal 
in  In  re  Gadd  (1),  that  the  power  to  appoint  does  not  remain  in 
Mr.  /.  J.  Allen,  but  it  is  said  that  the  appointment  can  only  be 
made  subject  to  the  sanction  of  the  Court,  and  that  is  not  dis- 
puted. No  personal  objection  has  been  taken,  nor,  so  far  as  I 
know,  could  any  such  objection  properly  be  taken,  to  Mr.  C.  J. 
Allen  as  a  trustee,  and  if  he  had  been  an  independent  person  no 
objection  would  have  been  raised  to  his  appointment,  and  it  must 
be  distinctly  understood  that  I  take  no  objection  to  him  personally. 
I  have  only  to  consider  what  I  ought  to  do,  acting  according  to 
the  usual  practice  of  the  Court,  and  having  regard  to  the 
particular  circumstances  of  the  case. 

JSTow  there  has  been  a  considerable  controversy  between  the 
parties  with  reference  to  the  sale  of  the  testator's  property, 
and  jprimd  facie  the  trustees  have  the  power  of  sale,  and  would, 
,  (1)  23Ch.  D.  134. 
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according  to  the  ordinary  rule  of  the  Court,  have  the  conduct  of  ;fche  PEAESON,J. 
sale.    No  doubt  it  is  quite  within  the  power  of  the  Court  in  its  i884 
discretion  to  take  the  conduct  of  the  sale  from  the  trustees  and  to 
give  it  to  some  other  person  ;  but,  if  there  be  nothing  to  induce 
the  Court  to  alter  the  ordinary  practice,  the  trustees  would  have 
the  conduct  of  the  sale. 

I  proceed  to  consider  the  two  objections.  The  first  question 
is  whether  Mr.  C.  /.  Allen  has  been  properly  appointed  by 
Mr.  J.  J.  Allen  only,  Mr.  Midivood  being  accessible  and  being 
capable,  therefore,  of  joining  in  the  appointment. 

Mr.  Karslahe  has  very  properly  pressed  upon  me  the  recent 
decision  of  Vice-Chancellor  Bacon  in  In  re  Glenny  and  'Hartley  (1), 
and  I  have  so  much  respect  for  the  Yice-Chancellor's  experience 
and  knowledge  in  these  matters,  that,  if  that  were  the  only 
decision  on  the  point,  I  should  hesitate  long  before  I  expressed 
an  opinion  contrary  to  his,  and  even  now,  when  I  propose  to 
express  an  opinion  adverse  to  the  doctrine  which  counsel  have 
extracted  from  his  judgment,  I  desire  to  say  most  distinctly, 
that,  looking  at  the  terms  of  the  power  in  that  case,  I  am 
very  far  from  suggesting  or  even  hinting  that  the  Vice-Chan- 
cellor's judgment  was  not  perfectly  right,  and  in  conformity 
with  the  terms  of  that  particular  power.  But,  when  I  am  asked 
to  deduce  from  his  judgment  the  general  conclusion  that,  when 
the  power  of  appointment  of  new  trustees  is  in  the  ordinary  form, 
it  is  necessary  for  the  retiring  trustee  to  join  with  the  continuing 
trustee  in  appointing  a  new  trustee  in  his  place,  I  must  express 
jny  dissent  as  strongly  as  I  can  from  that  conclusion,  and  I  am 
very  glad  to  find  that  the  opinion  which  I  entertain,  and  which 
J  have  entertained  for  a  great  many  years,  and  as  to  which  I  con- 
fess I  should  have  had  no  doubt  whatever  but  for  the  manner 
in  which  counsel  has  pressed  upon  me  the  decision  of  Vice- 
Chancellor  Bacon,  is  in  accordance  with  the  doctrine  enunciated 
by  Vice-Chancellor  Kindersley  in  Travis  v.  IlUngivorth  (2),  as  it 
ia,  I  think,  in  accordance  with  what  liad  been  for  many  years 
])revious  to  that  decision  the  recognised  opinion  of  all  the  pro- 
J'ession. 

Now,  in  In  re  Glenny  and  Hartley  the  terms  of  the  power  were 

(1)  25  Ch.  1).  611.  (L>)  'J  Dr.  &  Sm.  344. 
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PEARSONjJ.  somewhat  peculiar,  and  I  think  it  was  the  peculiarity  of  those 
1884  terms  which  led  the  Yice-Chancellor  to  the  conclusion  to  which 
he  came.  In  that  case  there  were  two  trustees,  and  they  both 
desired  to  retire,  and  thereupon  they  appointed  new  trustees  in 
their  place.  It  was  objected  on  the  part  of  a  subsequent  pur- 
chaser of  the  property  that  the  appointment  was  bad.  The  Vice- 
Chancellor  held  that  it  was  good.  No  doubt  he  said  that  he 
differed  from  Yice-Chancellor  Kindersleys  decision  in  Travis  v. 
lUingwortli  (1).  But  the  power  in  J^^  re  Glenny  and  Hartley  (2) 
(stating  it  shortly,  was  this)  :  "  It  shall  be  lawful  for  the  surviv- 
ing or  continuing  trustees  or  trustee  of  these  presents,  or  the 
heirs,  executors,  or  administrators  of  the  last  surviving  trustee,  by 
any  deed  or  deeds,  in  the  event  of  any  trustees  or  trustee  dying, 
or  going  to  reside  beyond  the  seas,  or  declining  or  becoming- 
incapable  to  act,  to  discharge  such  trustees  or  trustee  from  the 
trusts  hereby  declared,  and  all  obligation  and  responsibility  in 
respect  thereof,  and  to  appoint  any  new  trustees  or  trustee." 
Had  it  stopped  there  it  would  have  been  very  nearly  in  the 
ordinary  form  used  in  settlements.  But  then  followed  these 
words :  "  Provided,  nevertheless,  that  nothing  herein  contained 
shall  authorize  the  discharge  of  the  only  continuing  trustees  or 
trustee  for  the  time  being,  without  the  substitution  of  another 
trustee  or  trustees, .  so  that  there  may  be  at  least  one  trustee  to 
carry  on  the  trusts  of  these  presents."  That  clause  does  seem 
to  me  to  indicate  that  it  was  intended  that,  if  there  was  only  one 
trustee,  and  he  desired  to  retire,  he  might  appoint  another  trustee 
in  his  place  and  retire  accordingly.  And,  if  that  be  the  proper 
construction,  I  can  see  no  reason  why,  if  there  were  two  trustees, 
and  they  desired  to  retire,  they  might  not  do  that  which  one 
retiring  trustee  might  have  done.  Under  those  circumstances  I 
think  that  Yice-Chancellor  Bacon  had  very  strong  reason  indeed 
for  coming  to  the  conclusion  that  the  appointment  was  good. 

But  that  to  my  mind  does  not  touch  the  case  of  the  ordinary 
power.  Although  Mr.  Karslahe  says  that  the  last  proviso  in  that 
case  puts  nothing  into  the  power  which  would  not  have  existed 
in  it  without,  I  venture  to  differ  from  him,  for  I  think  it  shews 
that  an  appointment  might  be  made  by  an  only  trustee  who  was 
(1)  2  Dr.  &  Sm.  344.  (2)  25  Ch.  D.  611. 
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desirous  of  retiring.   That  decision,  therefore,  leaves  the  ordinary  PEARSON, J. 
rule  of  the  Court  which  was  acted  upon  in  Travis  v.  IlUngworth  (1)  1884 
undisturbed. 

Is  it  then  the  case  that,  where  there  are  two  trustees,  and  one 
of  them  wishes  to  retire,  the  continuing  trustee  (by  which  I 
mean  the  trustee  who  intends  to  continue  to  be  a  trustee  of  the 
instrument)  cannot  appoint  by  himself,  but  must  have  the  con- 
currence of  the  trustee  who  is  actually  retiring  ?  With  all 
respect  to  the  judgment  of  Yice-Chancellor  Bacon  I  cannot  think 
that  the  words  "  continuing  trustee  "  in  the  ordinary  form  mean 
a  trustee  who  is  desirous  of  retiring  and  intending  to  retire 
instanter,  because,  as  I  recollect  it,  it  used  to  go  on  to  say  "  there- 
upon the  trust  premises  shall  be  conveyed  so  that  they  may  vest 
in  the  new  trustee  and  the  continuing  trustee."  That  shews  that 
the  "  continuing  trustee,"  in  whom  the  trust  premises  are  to  vest 
jointly  with  the  new  trustee,  cannot  be  the  trustee  who  is  then 
about  to  retire,  but  that  the  words  "  continuing  trustee  " "  mean, 
not  the  retiring  trustee,  but  the  trustee  who  intends  to  remain  a 
trustee  of  the  instrument.  This  further  consideration  may,  I 
think,  be  indirectly  relied  upon,  viz.  the  great  inconvenience 
which  would  result  from  any  other  conclusion.  In  many  cases, 
indeed,  according  to  my  experience,  in  almost  all  the  cases  pro- 
vided for  by  these  clauses,  one  of  the  contingencies  provided  for 
is  "  if  a  trustee  shall  leave  this  country."  Now  if  you  are  to  say 
that  the  continuing  trustee  who  remains  in  this  country  cannot 
appoint  a  new  trustee  in  the  place  of  one  who  has  gone  abroad, 
and  who  may  possibly  not  be  accessible,  whose  whereabouts  may 
not  be  known,  you  would  at  once  be  placing  a  difficulty  in  the 
way  of  the  exercise  of  the  power  of  appointment  which  would  in 
many  cases  be  fatal.  So  it  would  be  if  the  trustee  became  incom- 
petent from  mental  disease.  He  might  not  then  be  able  to  exercise 
the  power,  and  these  clauses  would  not  fulfil  the  function  for 
which  they  are  inserted  in  the  instrument.  I  think  I  may  say 
that  in  the  majority  of  cases  it  would  be  found  impossible  to 
exercise  the  power,  if  it  was  construed  in  that  way.  For  those 
reasons  I  adhere  to  the  opinion  expressed  by  Vice-Chancellor 
Kinder sley  in  Travis  v.  Blingivorth. 

(I)  I3  1)r.  .^:Sni.  ;M1. 
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PEAESON,J.     I  think  that  the  proper  person  to  appoint  is  the  trustee  who 
1884       intends  to  remain  a  trustee,  and  that,  consequently,  as  regards 
form,  the  appointment  of  Mr.  G.  J.  Allen  by  Mr.  J".  /.  Allen  alone 
was  a  valid  appointment. 

The  other  question  remains  whether  I  ought  to  sanction  the 
appointment,  and  I  am  of  opinion  that  I  ought  not. 

It  is  admitted  that,  according  to  the  ordinary  practice,  the 
Court  would  not  appoint  as  trustee  the  solicitor  of  the  existing 
trustee,  and  I  think  that  the  Court  would  certainly  not  appoint 
as  a  co-trustee  with  that  solicitor  his  partner,  whether  he  was  his 
son  or  some  other  person.  The  Court  does  not  look  at  the  com- 
petency of  the  particular  person ;  it  looks  at  the  position  which 
he  fills,  and,  according  to  the  ordinary  rule  of  the  Court,  the 
solicitor  of  a  trustee  is  not  a  person  who  should  be  appointed  a 
trustee.  I  think  it  is  of  the  greatest  importance  that  the  Court 
should  adhere  to  the  general  rule,  and  for  this,  if  for  no  other, 
reason,  that  it  prevents  the  necessity  of  considering  in  any  parti- 
cular case  whether  the  solicitor  is  or  is  not  a  person  of  respecta- 
bility and  trustworthy.  The  Court  always  declines  to  go  into 
any  question  of  that  kind,  and  says,  assuming  that  you  are  the 
very  person  who  would  be  most  fit  to  be  a  trustee,  we  object  to 
you  simply  on  the  ground  of  the  position  which  you  hold.  Then 
Mr.  Everitt  says  that  in  this  case  the  trustees  are  appointed  for 
the  purpose  of  the  sale  of  this  property,  they  are  going  to  conduct 
the  sale  under  the  order  of  the  Court,  or,  at  any  rate,  the  conduct 
of  the  sale  will  to  a  great  extent  be  subject  to  the  sanction  of  the 
Court  and  carried  on  with  the  knowledge  of  all  the  parties,  and 
there  is  no  reason  therefore  in  this  particular  case,  whatever  may 
be  the  general  rule,  why  these  two  solicitors  should  not  be  the 
trustees.  I  differ  from  Mr.  Everitt  there  ;  I  think  that,  whether 
the  sale  is  to  be  conducted  under  the  direction  of  the  Court  or  out- 
side the  Court,  the  cestuis  que  trust  are  entitled  to  the  assistance 
of  two  independent  persons  as  trustees  to  aid  them  in  conduct- 
ing the  sale  in  the  best  manner.  They  have  a  right  to  ask  that 
they  shall  have  the  aid  of  two  minds,  and  not,  as  they  would  have 
in  this  case,  where  the  father  and  son  are  in  partnership,  the  aid 
practically  of  one  mind  only.  It  is  plain  that,  the  father  and 
son  being  in  partnership,  there  would  be  practically  only  one 
person  acting  as  trustee  and  not  two. 
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For  these  reasons  I  am  of  opinion  that  I  cannot  sanction  this  PEAESON,J. 
appointment,  and  I  must  refer  the  matter  to  Chambers  that  a  1884 
new  trustee  may  be  appointed.    Mr.  J.  J.  Allen  will  still  have 
power,  as  he  had  before,  to  nominate  a  fit  and  proper  person,  but 
that  person  cannot,  for  the  reasons  which  I  have  given,  be  his 
partner. 

I  am  very  far  from  saying,  and  I  must  not  be  understood  to 
say,  that,  if  there  was  a  trust  which  was  not  being  administered 
by  the  Court,  and  the  person  who  had  the  power  of  appointing 
new  trustees  had  hona  fide  appointed  as  trustees  a  father  and  his 
son  who  were  solicitors  in  partnership,  it  would  be  a  bad  appoint- 
ment, so  as  to  render  any  deed  executed  by  the  trustees  so 
appointed  null  and  void.  I  should  be  very  sorry  to  hold  that 
such  an  appointment  outside  the  Court  would  be  invalid.  If 
such  a  case  came  before  me,  and  I  found  that  the  appointment 
had  been  made  hona  fide  outside  the  Court,  I  should  certainly 
hold  that  the  trustees  were  validly  appointed. 

Solicitors  for  Applicants :  /.  /.  &  C.  J.  Allen. 
Solicitors  for  Boyd :  Chester,  MayJiew,  &  Co.,  agents  for  Norris 
<&  Sons,  Liverpool. 

W.  L.  a 


STANDING  V.  BOWEING.  pearson,j. 

[1883    S.  566.] 

Transfer  of  Stock  into  Joint  Names—  Trust — Intention  to  lenefit — Claim  to  have     "^^juhj^l  ' 

Ite- transfer.  .  

The  Plaintiff,  a  widow,  in  the  year  1880  caused  a  sum  of  £6000  Consols 
to  be  transferred  into  the  joint  names  of  herself  and  the  Defendant,  who 
was  her  godson,  and  in  whose  welfare  she  took  great  interest.  This  transfer 
was  not  made  known  to  the  Defendant.  In  1882  the  Plaintiff,  then  eighty- 
eight  years  old,  married  a  second  husband,  and  soon  afterwards  applied  to 
the  Defendant  to  re-transfer  the  stock  into  her  name  alone : — 

77e/r/,  upon  the  evidence,  that  the  transfer  was  originally  made  with  the 
deliberate  intention  of  benefiting  the  Defendant,  and  not  with  a  view  to 
the  creation  of  a  trust.  Tlie  Court  could  not,  therefore,  compel  the  Defen- 
dant to  re-transfer  the  stock. 

On  the  3rd  of  November,  1880,  the  Tlaintiff,  Mary  Alner  Stand- 
ing, caused  a  sum  of  £G000  Consols,  which  was  stand ini;-  in  her 
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„  PEARSON, J.  then  name  of  Mary  Alner  Bowring,  to  be  transferred  into  the 
1884      joint  names  of  herself  and  the  Defendant  Bobert  Alner  Bowring. 
Standing    The  Plaintiff  did  not  inform  the  Defendant  of  what  she  had  done^ 
Bowling  continued  to  receive  the  dividends  as  they  became  due,  and 

- — -  she  claimed  to  be  absolutely  entitled  to  the  fund  for  her  separate 
use.  In  December,  1882,  the  Plaintiff,  being  then  a  widow  of 
the  age  of  eighty-eight,  married  the  other  Defendant,  /S'^e29Ae?2' 
Standing,  and  shortly  after  the  marriage  the  Plaintiff's  solicitors  - 
wrote  to  the  Defendant  informing  him  that  the  said  sum  of 
,  Consols  was  standing  in  his  name  jointly  with  that  of  the  Plaintiff, 
and  requiring  him  to  re-transfer  it  into  the  name  of  the  Plaintiff. 

The  Defendant,  after  some  correspondence  upon  the  subject, 
declined  to  execute  the  re-transfer,  and  the  Plaintiff  then  brought 
this  action,  alleging  that  she  had  no  intention  at  the  time  she 
transferred  the  £6000  into  their  joint  names  to  confer  any  bene- 
ficial interest  in  the  fund  upon  the  Defendant,  and  she  now 
claimed  that  she  was  absolutely  entitled  to  the  fund  for  her 
separate  use,  and  that  the  Defendant  was  a  trustee  thereof  for  her, 
and  that  he  might  be  ordered  to  concur  in  transferring  the  same 
to  the  Plaintiff,  or  as  she  should  direct,  and  that  he  might  be 
ordered  to  pay  the  costs  of  the  action. 

The  defence  was  that  the  Defendant  was  a  godson  of  the 
Plaintiff  and  a  relative  of  hers,  and  was  also  a  godson  and  a  relative 
of  her  first  husband,  Bohert  G.  S.  Bowring  ;  that  the  Plaintiff  had 
expressed  her  desire  and  intention  of  making  the  transfer  for  the 
purpose  of  benefiting  him,  and  of  securing  the  said  sum  of 
Consols  to  him  in  the  event  of  his  surviving  her.  That  since  the 
transfer  was  made  the  Plaintiff  had  repeatedly  stated  it  was  for 
the  purpose  of  benefiting  the  Defendant.  It  appeared  that  the 
Plaintiff  never  informed  the  Defendant  of  the  transfer  but  ex- 
pressed to  other  persons,  especially  to  her  stockbroker,  Mr. 
Balton,  her  intention  of  benefiting  the  Defendant  while  reserving 
the  life  income  to  herself.  The  Defendant  admitted  that  the 
Plaintiff  was  entitled  to  receive  the  dividends  on  the  Consols 
during  her  life,  but  denied  that  the  Plaintiff  was  absolutely 
entitled  to  the  fund  for  her  separate  use,  or  that  she  was  entitled 
to  a  transfer  thereof  into  her  own  name,  and  he  denied^  that  he 
was  a  trustee  of  the  fund  for  the  Plaintiff. 
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The  Defendant  claimed  that  by  virtue  of  the  transfer  and  the  PEAESON,.!. 
declarations  made  both  before  and  after  the  transfer,  he  was  1884 
entitled,  in  the  event  of  his  surviving  the  Plaintiff,  to  the  whole  standing 
legal  and  beneficial  interest  in  the  £6000,  and  the  dividends  to 
accrue  thereon,  from  and  after  the  decease  of  the  Plaintiff. 

Cozens-Hardy,  Q.C.,  and  ChadwyeJc  Healey,  for  the  Plaintiff: — 

The  principal  facts  in  this  case  are  that  the  Defendant,  Bohert 
Boivring,  was  not  made  acquainted  by  the  Plaintiff  with  the  fact 
that  she  had  transferred  this  sum  of  £6000,  which  was  standing 
in  her  own  name,  into  the  joint  names  of  herself  and  the  Defen- 
dant, and  further  that  the  Defendant  was  no  relation  to  the 
Plaintiff.  She  acknowledged  no  connection  except  being  his 
godmother,  that  is,  both  she  and  her  first  husband  acted  as 
sponsors  at  his  baptism.  Of  course  if  money  is  transferred  into 
the  name  of  a  person  who  is  a  child,  or  who  stands  in  the  position 
of  a  child,  to  the  person  who  makes  the  transfer,  the  law  presumes 
an  intention  to  benefit,  unless  there  is  proof  of  a  contrary  inten- 
tion.   That  was  laid  down  in  Bennet  v.  Bennet  (1). 

But  this  rule  does  not  apply  to  the  case  of  a  stranger,  such  as 
the  Defendant  was.  Therefore,  prima  facie,  this  money  still 
belongs  to  the  Plaintiff,  and  the  presumption  is  that  the  Defen- 
dant is  a  trustee  for  the  Plaintiff,  and  the  onus  is  upon  the  De- 
fendant to  prove  the  contrary.  That  has  been  settled  by  FowJces 
V.  Pascoe  (2).  But  the  Defendant  admits  that  the  Plaintiff  is 
entitled  to  the  dividends  for  her  life,  that  is,  that  he  is  a  trustee  for 
her  during  her  life,  which  is  a  trust  quite  inconsistent  with  what 
may  be  called  the  legal  title,  and  it  does  not  carry  into  effect 
what  the  Defendant  alleges  to  be  the  intention  of  the  settlor. 
This  is  a  voluntary  settlement  according  to  the  Defendantj  which 
cannot,  however,  be  rectified,  because  there  was  no  antecedent 
contract  to  give  effect  to.  If  a  voluntary  settlement  does  not 
effect  the  intention,  and  there  is  no  contract  to  shew  what  the 
intention  was,  then  the  Court  will  set  it  aside  absolutely. 

First,  then,  we  deny  any  intention  on  the  part  of  the  Plaintiff  to 
benefit  the  Defendant,  and  it  is  ibr  liim  to  prove  it;  and  next 
we  say  that  even  if  he  established  that,  still  according  to  the 
(1)  10  Oil.  D.  47-1-.  (lO  Law  Hep.  10  Cli.  343. 
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PEARSON,J.  form  of  the  instrument  it  was  not  one  which  would  effect  the 
1884       object  admitted  by  the  Defendant,  that  of  giving  the  dividends 
Standing  Plaintiff  for  life,  and  the  settlement  cannot  be  rectified, 

BowEiNG  must  be  set  aside  altogether. 

Giffard,  Q.G.,  and  Dunning,  for  the  Defendant : — 

We  have  evidence  to  shew  that  long  before  the  transfer,  and 
subsequently,  she  expressed  her  intention  of  making  it  for  the 
benefit  of  the  Defendant,  who  now  contends  that  he  is  entitled 
to  keep  it  for  his  benefit  if  he  should  survive  the  Plaintiff. 

We  do  not  rely  upon  the  doctrine  of  a  person  standing  in  loco 
parentis  to  the  person  intended  to  be  benefited ;  but  we  do  rely 
upon  the  intimate  relation  of  sponsor  and  godson,  and  also  the 
relation  by  blood,  as  shewing  the  antecedent  probability  of  benefit 
being  intended  instead  of  a  transfer  with  a  resulting  trust  for 
which  no  possible  motive  could  be  suggested,  whereas  we  say 
there  was  an  intention  perfectly  consistent  with  what  might  have 
been  expected.  And  as  to  rectifying  the  settlement,  we  maintain 
that  the  transfer  was  exactly  in  the  form  it  should  have  been  to 
give  the  benefit  to  the  Plaintiff  for  life,  and  then  to  her  godson 
if  he  survived  her.  There  was  in  fact  a  gift  intended,  and  a 
gift  made,  and  it  is  too  late  now  to  alter  it. 

Murphy,  Q.C.,  for  the  present  husband  of  the  Plaintiff. 

Peakson,  J.,  after  referring  to  the  correspondence  and  the 
evidence,  said : — 

It  is  quite  clear  that  when  Mrs.  Standing  transferred  this  sum 
of  £6000  Consols  into  the  names  of  herself  and  Mr.  Bowring  she 
had  well  considered  what  she  was  doing.  This  course  was  not 
adopted  by  her  without  full  consideration,  and  it  was  not  till 
after  some  months  from  the  time  when  she  first  mentioned  the 
subject  to  her  stockbroker  that  she  eventually  decided  upon 
placing  the  money  in  the  joint  names.  This  money  had  for- 
merly belonged  to  her  first  husband,  and  he  had  transferred  it 
into  the  names  of  himself  and  his  wife,  so  that  it  became  the 
property  of  his  widow  by  survivorship.  The  Defendant,  Mr. 
Bowring,  was,  it  appears,  the  godson  of  Mrs.  Standing  and  of  her 
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first  husband,  and  it  is  evident  that  they  both  of  them  took  great  PEAESON,.!. 
interest  in  him,  and  I  have  no  doubt  from  the  evidence  that  1884 
when  she  made  this  transfer  in  1880  she  intended  it  should  standing 
enure  to  the  benefit  of  the  Defendant  if  he  should  survive  her,    ^  ^• 

and  that  she  intended  to  reserve  the  dividend  upon  the  fund   

during  her  life.  After  the  transfer,  however,  the  Defendant 
entered  into  a  business  partnership  with  a  Welshman,  and  this 
she  disapproved  of,  and  she  wrote  to  her  stockbroker,  Mr.  Balton, 
telling  him  that  in  consequence  of  this  partnership  she  had  deter- 
mined "  to  revoke  his  name  out  of  the  Bank  of  England  on  the 
£6000,"  as  she  considered  him  an  undeserving  man,  and  she 
had  made  up  her  mind  to  give  away  the  money  by  her  will. 
She  therefore  requested  Mr.  Balton  to  do  away  with  her  intended 
gift  to  Mr,  Bowring,  which  could  not  be  done  without  Bowring's 
concurrence.  If  this  had  been  the  case  of  a  simple  transfer  of 
stock  into  the  names  of  the  Plaintiff  and  another  person  it  might 
have  been  difficult  to  say  that  it  was  not  a  trust  for  the  Plaintiff, 
but  upon  the  whole  of  the  evidence  in  this  case  it  is  impossible 
for  this  Court  to  interfere  with  what  the  Plaintiff  has  deliberately 
done,  and  to  compel  the  Defendant  to  retransfer  the  stock  to  the 
Plaintiff  absolutely.  The  action  must  therefore  be  dismissed  with 
costs. 

.Solicitors  :  Sandom,  Kersey,  &  Knight ;  Bell,  Brodrich,  &  Gray, 


T.  W.  G. 
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In  re  EOBEKTS. 
TAELETOJST  v.  BEUTOK. 


July  7. 


[1881    E.  2719.] 


Will — Construction — La;pse — Intestacy — Bequest  of  Share  of  BesidMe  to  a  Woman 
— Direction  for  Settlement  of  Share — Death  of  Legatee  in  Testator's  Lifetime. 

A  testator  bequeathed  the  residue  of  Ms  personal  estate  to  trustees,  upon . 
trust  for  a  nephew  and  three  nieces  by  name,  equally  between  them.  And 
he  declared  that  his  trustees  should  retain  the  share  of  each  of  his  nieces, 
upon  trust  to  pay  the  income  to  her  during  her  life,  for  her  separate  use 
without  power  of  anticipation,  and  after  her  decease,  as  to  the  capital  thereof, 
upon  trust  as  she  should  by  will  appoint,  and  in  default  of  appointment, 
upon  trust  for  her  child  or  children,  sons  at  twenty-one  and  daughters  at 
twenty-one  or  marriage,  equally  between  them  if  more  than  one.  One  of 
the  nieces  married,  and  died  before  the  testator,  leaving  an  infant  daughter 
her  surviving  : — ■ 

Held,  that  the  share  of  the  deceased  niece  had  lapsed,  and  that  there  was 
an  intestacy  in  respect  of  it. 
Stewart  v.  Jones  (1)  followed. 
Unsivorth  v.  SpeaJcman  (2)  disapproved. 


This  action  was  brought  for  the  administration  of  the  real  and 
personal  estate,  and  the  execution  of  the  trusts  of  the  will,  of 
Christopher  Boherts,  who  died  on  the  11th  of  February,  1880. 
By  his  will,  dated  the  25th  of  August,  1869,  the  testator  be- 
queathed the  residue  of  his  personal  estate  to  trustees,  upon  trust 
for  sale  and  conversion,  and  investment  of  the  proceeds  of  sale 
and  conversion,  and  to  stand  possessed  thereof  upon  trust  for  his 
nephew  and  nieces,  Edward  Thomas  Lucas  Boherts,  Harriet  Mary 
Blanche  Boherts ^  Josephine  Grigg,  the  wife  of  Edward  Grigg,  and 
Clara  Susannah  Boherts,  equally  between  them  share  and  share 
alike.  And  he  declared  that  his  trustees  or  trustee  should  retain 
the  share  of  each  of  his  nieces  of  and  in  the  said  trust  funds  upon 
the  trusts  following,  (that  is  to  say),  upon  trust  to  pay  the  income 
thereof  to  her  during  her  life,  for  her  separate  use  without  power  of 
anticipation,  and  after  her  decease,  as  to  the  capital  thereof,  upon 
trust  for  such  person  or  persons  and  in  such  manner  as  she  by 


FuETHER  CONSIDEEATION. 


(1)  3  De  G-.  &  J.  532. 


(2)  4  Ch.  D.  620. 
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In  re 
Roberts. 

Taeletox 

V. 

Beuton. 


her  will  should  appoint,  and,  in  default  of  such  appointment,  and  PEARSON,J. 
so  far  as  any  such,  if  incomplete,  should  not  extend,  upon  trust  1884 
for  her  child  or  children,  who  being  male  should  attain  the 
age  of  twenty-one  years,  or  being  female  should  attain  that  age 
or  marry,  equally  between  them  if  more  than  one.  The  nephew, 
Edivard  Boherts,  and  the  nieces,  Josephine  Grigg  and  Clara 
Roberts  (the  plaintiff  in  the  action)  survived  the  testator.  Clara 
Boherts  married  Frank  Tarleton.  The  niece  Harriet  Boherts 
married  /.  H.  Tarleton,  and  died  on  the  9th  of  January,  1876,  in 
the  lifetime  of  the  testator.  She  left  two  infant  children  her 
surviving,  viz.,  Bosetta  Clara  Tarleton,  who  was  born  on  the  2nd 
of  November,  1874,  and  Gertrude  Tarleton,  who  was  born  on  the 
3rd  of  December,  1875,  and  died  on  the  29th  of  January,  1876. 

On  the  24th  of  March,  1882,  an  administration  judgment  was 
pronounced.  The  Chief  Clerk  made  his  certificate  on  the  9th  of 
April,  1884,  and  the  action  now  came  on  for  further  consideration. 
One  of  the  questions  for  determination  was  whether  the  gift  of  a 
share  of  the  residue  to  the  testator's  niece  Harriet  had  lapsed, 
or  whether  her  infant  daughter  Bosetta  Clara  Tarleton  was  en- 
titled to  it,  contingently  on  her  attaining  twenty-one  or  marrying, 
under  that  age.    The  mother  had  made  no  appointment  by  will. 


Coolcson,  Q.C.,  and  Speed,  for  the  infant  daughter  : — 

The  effect  of  the  will  as  a  whole  is  that  the  nieces'  shares  are 
settled  upon  them  and  their  children,  and  there  is  no  lapse  by 
reason  of  a  niece  dying  in  the  lifetime  of  the  testator,  if  she  has 
left  a  child  :  Unsiuorth  v.  Speahnan  (1). 

Cozens-Hardy,  Q.C.,  and  L.  Byland,  for  Mrs.  Grigg  and  her 
children : — 

Unsworth  v.  Speahnan  is  inconsistent  with  the  decision  of  Lord 
Chelmsford,  L.C.  in  Steivart  v.  Jones  (2),  which  affirmed  a  decision 
of  Vice-Chancellor  Wood. 

Warmington,  Q.C.,  and  Charles  Browne,  for  the  nephew. 


W.  W.  KarslaJce,  Q.C.,  and  W.  Bhipson  Bcale,  for  tlic  ti  ustees. 
(1)  4  Ch.  1).  (•->)  r>  Do  G.     J.  532, 
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CooJcson,  in  reply : — 

The  testator  speaks  of  "  the  share  "  of  each  of  his  nieces  only 
by  way  of  description ;  he  means  the  share  which  he  has  allotted  to 
each  niece  and  her  children.  He  cannot  have  intended  to  make 
the  interests  of  the  children  of  a  niece  contingent  on  the  accident  of 
their  mother  surviving  himself.  In  Stewart  v.  Jones  (1)  the  words 
were  "  the  share  to  which  each  of  my  daughters  on  her  attaining 
twenty-one  shall  become  entitled  under  the  trusts  aforesaid." 


Peaeson,  J. 

I  am  very  sorry  that  I  am  unable  to  decide  against  Mr.  Cozens- 
Hardy's  contention ;  it  would  give  me  much  greater  satisfaction 
if  I  could  affirm  Mr.  Coohson's  proposition.  [His  Lordship  read 
the  provisions  of  the  will  and  stated  the  other  facts,  and  con- 
tinued : — ]  The  question  is  whether  the  child  of  the  dead  niece 
takes  any  interest  under  the  will  ?  Now  that  which  the  testator 
directed  to  be  settled  was  "  the  share  "  of  each  of  his  nieces. 
This  niece  died  before  him,  and  she  could  not,  therefore,  take 
any  share  under  his  will.  Consequently,  in  her  case  there  was 
no  share  to  settle,  and  her  child  can  take  nothing  under  the 
will.  This  is  really  the  effect  of  the  decision  in  Stewart  v. 
Jones,  in  which  Lord  Chelmsford  said  (2) :  "  Then  follows  the 
proviso  as  to  daughters'  shares,  which  appears  to  me  merely  to 
settle  the  shares  of  daughters  who  would  take  under  the  preceding 
gift.  For  what  does  the  testator  dispose  of  in  this  proviso? 
Why  the  shares  to  which  his  daughters  shall  become  entitled 
*  under  the  trusts  aforesaid.'  Mr.  Bevir  said  that  we  are  not  to 
look  to  the  gift  alone,  but  to  the  subsequent  part  of  the  will  also. 
I  quite  agree  with  him.  The  terms  in  which  the  daughters' 
shares  are  settled  must  be  regarded,  but  they  must  be  applied  to 
a  share  in  existence." 

In  opposition  to  this  decision  Unsworth  v.  Speahman  (3)  is 
cited,  in  which  Vice-Chancellor  Malins  refused  to  follow  Stewart 
V.  Jones.  I  do  not  feel  myself  able  to  disregard  the  authority  of 
the  Court  of  Appeal,  and  it  would  be  utterly  impossible  for  me 

(1)  3  De  a.  &  J.  532.  (2)  3  De  O.  &  J.  535. 

(3)  4  Ch.  D.  620. 
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to  accede  to  the  canons  of  construction  laid  down  by  the  Vice-  PEAllSON,J. 
Chancellor.     I  hold,  therefore,  that  the  share  of  the  deceased 
niece  has  lapsed,  and  that  there  is  an  intestacy  in  respect  of  it. 


Solicitors :  Tucker  &  Lake ;  Spencer  Whitehead,  agent  for 
Brittans,  Livett,  &  Miller,  Bristol ;  Irwin  &  Nash. 

W.  L.  C. 


1884 
In  re 

KOBERTS. 

TAELETOJf 
V. 

Bruton. 


In  re  KNATCHBULL'S  SETTLED  ESTATE.  peakson,j. 

[1884    K.    518.]  ^ 

July  17. 

Settled  Land  Ad,  1882  (45  cfc  46  Vict.  c.  38),  ss.  21,  25,  26— Payment  of  prior   

Incumhrances — Land  Drainage  Charges. 

Where  a  tenant  for  life  of  settled  land  has,  prior  to  the  Settled  Land  Act, 
1882,  created  charges  for  land  drainage  and  improvements  under  the  Land 
Improvement  Act,  1864,  and  other  Acts,  he  will  not  be  entitled  under  the 
Settled  Land  Act  to  have  those  charges  paid  out  of  the  capital  of  the  settled 
land. 

The  26th  section  of  the  Settled  Land  Act,  1882,  is  pjospective,  not 
retrospective. 

The  term"  incumbrances  affecting  the  inheritance  of  the  settled  land"  in 
sect.  21,  sub-sect.  2,  must  be  taken  as  meaning  incumbrances  in  the  ordi- 
nary sense,  such  as  mortgages,  portions,  &c.,  and  not  terminable  charges  such 
as  those  which  affect  the  tenant  for  life,  rather  than  the  remainderman. 

This  was  an  adjourned  summons  upon  an  application  on  the 
part  of  Sir  Wyndham  Knatchhidl,  the  tenant  for  life  under  a 
settlement  dated  the  12th  and  13th  of  March,  1841,  that  it  might 
be  declared  that  W,  Honywood  and  Benjamin  Lake,  the  present 
trustees  of  the  settlement,  may  be  directed  out  of  the  capital 
money  now  in  their  hands  or  out  of  the  proceeds  of  sale  of  lands, 
subject  to  the  said  settlement  and  about  to  be  sold  under  the 
powers  of  the  Settled  Land  Act,  to  pay  off  and  discharge  certain 
incumbrances  affecting  the  inheritance  of  the  settled  kinds, 
namely,  certain  land-drainage  improvement  charges ;  and  that 
the  costs  be  paid  out  of  the  property  subject  to  the  settle- 
ment. 

The  settled  estates  were  of  the  annual  value  of  about  £10,000, 
and  the  trustees  hekl  investments  of  about  £10,000  in  value. 
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The  estates  were  subject  to  certain  land-drainage  charges  created 
under  the  General  Land  Drainage  and  Improvement  Act,  1849,  the 
Limited  Owners'  Besidenees  Act,  1870,  and  Improvement  of  Land 
Act,  1874.  These  charges  which  had  been  effected  between  the 
31st  of  August,  1867,  and  the  6th  of  April,  1882,  amounted  to  the 
annual  sum  of  £1216  lis.  5d.,  and  the  capital  required  to  redeem 
those  charges  would  amount  to  £16,038  13s.  lid.  The  offices  to 
which  the  charges  were  assigned,  had  agreed  to  accept  payment 
off  for  the  amount  above  stated. 

CozensSardyy  Q.C.,  and  H.  LaTce,  in  support  of  the  summons  : — 

By  sect.  21  of  the  Settled  Land  Act,  1882,  capital  money  arising 
under  that  Act  (which  by  sect.  33  includes  money  in  the  hands 
of  the  trustees  and  liable  to  be  laid  out  in  the  purchase  of  land  to 
be  made  subject  to  the  settlement)  may  be  applied  (sub-sect.  2) 
in  discharge,  purchase,  or  redemption  of  incumbrances  affecting 
the  inheritance  of  the  settled  estates,  or  (sub-sect.  3)  in  payment 
for  any  improvement  authorized  by  the  Act.  The  charges  in 
question  were  effected  for  drainage  and  other  purposes,  which  are 
among  the  improvements  authorized  by  sect.  25  for  the  benefit 
of  the  settled  land,  and  improvements  such  as  these  are  evidently 
therefore  within  the  scope  of  the  Act,  and  there  seems  to  be  no 
doubt  that  money  in  the  trustees'  hands  can  be  expended  in  carry- 
ing out  improvements  of  this  nature.  The  only  question  is  there- 
fore whether  existing  charges  for  similar  purposes  can  be  paid  off 
out  of  moneys  in  their  hands. 

The  works  in  respect  of  which  these  charges  were  created  were 
executed  precisely  in  the  manner  in  which  such  works  are  by  the 
Act  directed  to  be  carried  out,  namely  on  a  certificate  of  the 
Commissioners  as  specified  in  sect.  26,  sub-sect.  2,  and  no  objec- 
tion can  be  raised  on  the  ground  that  the  work  has  not  been 
properly  carried  out. 

Mr.  WohtenJiolme,  in  his  note  on  sect.  21,  says  that  sect.  53  is 
alone  sufficient  to  prevent  a  tenant  for  life  paying  off  a  charge 
of  this  kind  out  of  capital,  but  if  so,  it  would  also  prevent  the 
application  of  money  for  a  fresh  charge  of  the  same  nature  though 
this  is  expressly  authorized  by  the  Act.  The  annual  payments 
made  by  Sir  TF.  Knatchhull  in  respect  of  capital  alone  amount  to 
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over  £1200.    He  is  now  about  to  sell  part  of  the  settled  estates,  PEAESON,.J. 
and  if  the  property  is  sold  subject  to  these  charges  intending  1884 
purchasers  will  deduct  the  annual  payment  as  if  it  were  a  per- 
manent annual  outgoing,  and  so  greatly  reduce  the  apparent 
capital  value — a  result  which  will  prejudice  the  remaindermen 
equally  with  Sir  W.  Knatclibull. 

Cookson,  Q.C.,  and  Church,  for  the  trustees : — 
The  trustees  desire  to  act  under  the  authority  of  the  Court,  and 
are  quite  willing  that  these  charges  should  be  paid  out  of  capital 
if  the  Court  is  of  opinion  that  they  may  do  so ;  but  we  submit 
that  terminable  charges  are  not  properly  payable  out  of  capital, 
and  that  although  the  works  in  respect  of  which  the  drainage 
charges  were  created  might,  if  now  executed,  be  paid  for  out  of 
capital,  they  have  no  power  to  pay  drainage  charges  actually 
created  in  respect  of  works  executed  prior  to  the  passing  of  the 
Settled  Land  Act,  1882. 


Peaeson,  J. 

I  am  very  much  afraid  I  cannot  make  the  order  I  am  asked  to 
make  on  this  summons.  It  seems  to  me  to  be  a  casus  omissus  of 
the  Act  altogether  ;  and,  if  that  be  so,  as  I  have  merely  a  statutory 
jurisdiction  under  this  Act  I  cannot  exceed  it.  The  case  is  this : 
Sir  Wyndham  KnatchhuU,  being  tenant  for  life  of  large  estates, 
under  the  Act  of  27  &  28  Vict,  borrowed  money  from  the  Im- 
provement Commissioners,  some  £16,000 — more  I  suppose  origi- 
nally— in  order  to  effect  drainage  improvements  upon  the  estate. 
Everybody  admits  that  those  drainage  improvements  were 
properly  done:  everything  connected  with  those  drainage  im- 
provements was  carried  through  in  conformity  with  the  Act  then 
in  force — the  Act  of  1864.  Under  that  Act  the  scheme  was  this : 
The  moneys  so  borrowed  from  the  Improvement  Commissioners 
for  the  purpose  of  drainage  improvements  were  to  be  repaid  to 
them  with  interest  in  a  certain  series  of  years,  so  that  if  there  was 
one  tenant  for  life  or  successive  tenants  for  life,  the  tenant  for  life 
or  the  tenants  for  life  each  in  their  turn  paid  their  proportion  of 
those  improvements,  the  first  tenant  for  life  getting  the  first 
benefit  of  the  Act,  and  whilst  the  improvements  were  new  paying 
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PEARSON,J.  the  larger  sum.  The  tenants  for  life  in  remainder  paying  smaller 
1884  sums  as  the  payments  became  reduced  in  consequence  of  a  portion 
of  the  capital  being  paid  off  from  year  to  year.  I  understand  the 
sum  annually  paid  at  the  present  moment  by  Sir  Wyndham 
Knatchhull  in  order  to  repay  the  capital  and  to  pay  the  interest, 
is  no  less  than  £1200  a  year,  and  the  sum  which  would  be  neces- 
sary, in  order  to  redeem  this  charge  upon  the  estate,  would  be 
£16,000. 

Sir  Wyndham  Knatchhull  is  desirous  as  tenant  for  life  of  selling 
a  certain  portion  of  the  settled  estates ;  and  he  says,  and  very 
reasonably,  "  I  am  desirous  of  paying  off  this  charge  upon  the 
settled  estates,  because  if  I  sell  the  estates  subject  to  the  charge, 
the  purchaser  no  doubt  will  value  them  as  if  they  were  perpetual 
charges  and  deduct  therefore  from  the  purchase-money  which  he- 
is  willing  to  give,  an  unfair  proportion  in  respect  of  it."  I  think 
it  is  very  likely  it  would  be  so.  The  conclusion  at  which  I 
might  possibly  arrive  is  that  which  I  have  thrown  out  in  argu- 
ment, that  if  that  be  so  the  question  may  arise  as  to  whether 
when  there  is  a  charge  of  this  kind  (a  very  peculiar  thing, 
created  by  the  Act  of  1864)  having  regard  to  sect.  63  of  the  Act 
this  is  a  case  in  which  the  tenant  for  life  can  properly  sell.  On 
that  I  give  no  opinion.  I  cannot  help  saying  that,  having  regard 
to  the  peculiar  phraseology  of  that  section,  upon  which  no  con- 
struction has  yet  been  placed  by  any  competent  authority,  a 
question  of  that  kind  may  arise,  but  whenever  the  question  does 
arise  I  hope  the  Court  before  whom  it  comes  will  then  be  able  to 
find  some  satisfactory  mode  of  determining  it. 

The  argument  in  favour  of  the  tenant  for  life  as  regards  the 
payment  off  at  the  present  moment  of  this  charge  upon  the  inheri- 
tance turns  very  shortly  upon  one  or  two  sections  of  the  Settled 
Land  Act.  By  sect.  21,  sub-sect.  2,  capital  money  is  authorized 
to  be  employed  "  in  discharge,  purchase,  or  redemption  of  incum- 
brances affecting  the  inheritance  of  the  settled  land,  or  other  the 
whole  estate  the  subject  of  the  settlement,  or  of  land  tax,  rent- 
charge  in  lieu  of  tithe.  Crown  rent,  chief  rent,  or  quit-rent,  charged 
on  or  payable  out  of  the  settled  land."  It  is  quite  plain  that 
this  charge  does  not  come  within  any  of  those  payments  subse- 
quently mentioned  in  that  section.    But  it  is  said  that  this  is  an 
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incumbrance  affecting  the  inheritance  of  the  settled  land,  and  that,  PEARSON,J. 
inasmuch  as  the  words  are  general,  this  authorizes  the  payment  1884 
off  of  these  incumbrances.  But  in  answer  to  that  it  occurs  to  me 
that  the  balance  is  greatly  in  favour  of  saying  that  it  does  not 
come  within  those  words.  I  think  the  words  "incumbrances 
affecting  the  inheritance  of  the  settled  land,"  must  be  taken  to 
have  been  used  in  their  ordinary  sense  such  as  mortgages,  por- 
tions, &c.,  and  not  as  meaning  incumbrances  with  incidents  such 
as  these  are  which  require  the  tenant  for  life,  if  he  lives  suffi- 
ciently long  himself  to  pay  off  the  whole  of  this  charge ;  and, 
although  in  one  sense  this  is  an  incumbrance  affecting  the 
inheritance  so  far  as  the  Commissioners  advance  their  money 
on  a  charge  upon  the  inheritance,  it  is  in  very  numerous  cases  a 
charge  which  to  all  intents  and  purposes  rather  affects  the 
tenant  for  life  than  the  tenant  in  remainder.  It  is  plain  that  it 
is  so  in  a  great  many  cases,  and  notably  in  the  case  before  me, 
where  I  am  told  the  tenant  for  life  is  only  forty  years  of  age, 
and  there  are  only  fifteen  years  more  to  run  during  which  this 
charge  will  be  paid ;  it  is  therefore  a  charge,  an  incumbrance 
which  affects  the  estates  of  the  tenant  for  life  rather  than  the 
estates  of  the  tenant  in  remainder.  No  one  would  contend  that 
under  these  words  a  jointure  or  rent-charge  could  be  bought  up. 
No  one  could  contend  that  the  trustees  would  be  entitled  to 
invest  any  part  of  the  capital  money  in  relieving  the  estate  of 
sach  a  charge  as  that ;  and  when  you  come  to  look  at  the  incum- 
brances which  are  specifically  mentioned,  and  which  in  ordinary 
language  would  not  be  held  to  be  included  in  "  incumbrances," 
all  those  are  perpetual,  and  I  think  that  points  the  same  way  and 
seems  to  shew  that  the  word  "  incumbrances  "  here  is  not  used  to 
apply  to  a  specific  incumbrance  of  this  kind  with  incidents  which 
affect  the  tenant  for  life  far  more  than  they  affect  tliose  in  re- 
mainder, and  that  I  should  not  be  justified,  therefore,  in  deciding 
that  this  should  be  paid  off  under  those  general  words  in  the 
preceding  i[)art  of  this  section. 

Then  it  is  argued  with  very  great  force  tluvt  under  the  1M\ 
and  2Gth  sections  of  the  Act,  if  the  tenant  for  life  had  not  made 
the  drainage  improvements  and  were  to  come  to  the  Court  now 
and  ask  the  Court  to  sanction  those  improvements  being  made 
Vol.  XXVll.  12  A  ^  1 
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PEABSON,J.  out  of  capital  money,  he  would  be  entitled  to  have  them  so  paid, 
1884  and  it  is  said  therefore,  that  being  the  case,  I  ought  to  consider 
that  the  Act  would  have  in  this  respect  a  retrospective  action,  and 
that,  inasmuch  as  this  might  be  done  now,  I  ought  to  consider  it 
as  if  it  were  done  now,  and  to  order  the  balance  that  is  due  with 
respect  to  these  improvements  to  be  paid  out  of  capital  moneys. 
In  the  first  place,  I  must  say,  as  Mr.  Cookson  very  properly 
pointed  out,  that  the  language  of  the  26th  section  is  entirely 
prospective  and  not  retrospective,  and  I  should  have  great  diffi- 
culty in  that  respect  in  applying  that  section  to  the  present 
application ;  but,  in  the  next  place,  I  cannot  help  thinking  that 
when  this  Act  bestows  on  the  tenant  for  life  the  powers  given  him 
under  this  section  in  a  case  in  which  he  is  tenant  for  life  subject 
to  such  a  special  charge  affecting  his  life  interest,  that  it  was  not 
the  intention  of  this  Act,  giving  the  tenant  for  life  all  the  powers 
that  it  does,  to  relieve  him  personally  from  liabilities  which  he  had 
taken  upon  himself ;  and  in  that  view  I  cannot  hold  that  this 
section  of  the  Act  is  retrospective,  and  I  must  decide  therefore 
against  this  application.  The  costs  as  between  solicitor  and 
client  may  be  paid  by  the  trustees  out  of  the  estate. 


Solicitors :  Lake,  Beaumont  <&  Lake  ;  H,  J,  Bell, 


T.  W.  G. 


PEAES0N,J.  CEICK  V.  HEWLETT. 

^  [1883   C.  2290.] 

July  25. 

  Practice — Motion  to  dismiss  for  want  of  Prosecution — Notice  of  Trial  given^  hut 

Trial  not  entered — Rules  of  Supreme  Court,  1883,  Order  xzxvi.,  rr.  12, 16. 

A  Plaintiff  gave  notice  of  trial  (in  Middlesex)  within  tlie  six  weeks 
limited  by  rule  12  of  Order  xxxvi. ;  but  did  not,  as  required  by  rule  16, 
enter  the  trial  within  six  days  after  the  notice  of  trial  was  given.  The 
trial  not  having  been  entered  : — 

Held,  that  the  Defendant  was  entitled  to  move  to  dismiss  for  want  of 
prosecution,  and  an  order  dismissing  the  action  was  accordingly  made. 

This  action  was  commenced  on  the  30th  of  May,  1883.  On 
the  9th  of  February,  1884,  the  Plaintiff  delivered  a  statement  of 
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claim.    On  the  22nd  of  February,  1884,  the  Defendant  delivered  PEAESON,J. 
a  statement  of  defence  and  counterclaim.  On  the  13th  of  March,  1884 
1884,  the  Plaintiff  delivered  a  reply  and  a  defence  to  the  counter-  Crick 
claim,  and  on  the  20th  of  March,  1884,  the  Defendant  delivered  a  -p-^^'^^^ 
rejoinder.    On  the  1st  of  May,  1884,  the  Plaintiff  served  the 
Defendant  with  notice  of  trial  of  the  action  before  a  Judge  in 
Middlesex,  for  the  12th  of  May,  1884.    The  Plaintiff  did  not,  as 
required  by  rule  16  of  Order  xxxvi.,  enter  the  trial.    On  the 
20th  of  June,  1884,  the  Defendant's  solicitor  wrote  to  the  Plain- 
tiff's solicitors,  "  It  is  the  Defendant's  intention  to  move  to 
dismiss  this  action,  unless  the  same  is  entered  for  trial  on  or 
before  the  23rd  instant."    The  entry  was  not  made,  and  on  the 
12th  of  July  the  Defendant  served  the  Plaintiff  with  a  notice 
of  motion  that  the  action  might  be  dismissed  for  want  of  prose- 
cution. 

E.  Ford,  for  the  Defendant : — 

The  Defendant  is  entitled  to  have  the  action  dismissed  for  want 
of  prosecution,  under  rules  12  and  16  of  Order  xxxvi.  (1).  The 
notice  of  trial  being,  by  virtue  of  rule  16,  no  longer  in  force,  the 
effect  is  the  same  as  if  no  notice  had  ever  been  given.  "  Notice 
of  trial "  in  rule  12  means  an  effective  notice,  and,  the  trial  not 
having  been  entered,  the  notice  of  trial  has  become  inoperative. 
It  is  true  that  the  Defendant  might  himself  have  entered  the  trial, 
but  he  was  not  bound  to  incur  that  expense.  He  is  entitled 
to  adopt  the  alternative  course  of  moving  to  dismiss  for  want  of 
prosecution. 

The  Plaintiff  did  not  appear. 

(1)  Rule  12  :  "  If  the  plaintiff  does 
not  within  six  weeks  after  the  close 
of  the  pleadings,  or  within  such  ex- 
tended time  as  the  Court  or  a  Judge 
inay  allow,  give  notice  of  trial,  the  <lo- 
fondant  may,  before  notice  of  trial 
given  by  the  plaintiff,  give  notice  of 
trial,  or  may  apply  to  the  Court,  or 
Judge  to  dismiss  the  action  for  want, 
of  prosecution ;  and  on  the  hearing  of 
such  application,  the  Court  or  a  Judge 


may  order  the  action  to  bo  dismissed 
accordingly,  or  may  make  such  other 
order,  and  on  such  terms,  as  to  the 
Court  or  Judge  may  seem  just." 

Kule  16  :  "  In  Land  on  and  Middle- 
sex, unless  within  six  days  after  notice 
of  trial  is  given,  the  trial  shall  be 
entered  by  one  party  or  the  other,  the 
notice  of  trial  shall  l)c  no  longer  in 
force." 


856  CHANCEEY  DIVISION.  [VOL.  XXVII. 

PEARSON.J.  PeAKSON,  J.  :— 

1884         J  ^{11  jnake  the  order.    The  Plaintiff  will  be  able  to  move 
Crick      to  discharge  it  if  he  chooses. 
Hewlett.      ^^^^1^01 :  W.  Foster. 

w.  L.  a 


PEARSON,^  LUMB  V.  BEAUMONT. 

^  [1883   L.  143.] 

July  25.     Practice—Inspection  of  Property — Interlocutory  Order — AutJiority  to  dig  up 
Soil — Pules  of  Supreme  Court f  1883,  Order  i.,  r.  3. 

Under  rule  3  of  Order  l.  the  Court  has  power  to  make  an  interlocutory 
order  before  trial  giving  liberty  to  a  plaintiff  to  enter  upon  land  belonging 
to  the  defendant,  and  to  excavate  the  soil  thereof  for  the  purposes  of 
inspection. 

The  decision  in  Ennor  v.  Bar  well  (1)  has  no  application  to  this  rule. 

Motion. 

By  his  statement  of  claim  the  Plaintiff  alleged,  inter  alia,  that 
he  was  the  owner  of  five  cottages  in  Providence  Street,  Elland,  in 
the  county  of  YorTc,  and  also  of  a  private  drain  in  Providence 
Street,  and  that  the  Defendants  had  wrongfully  connected  certain 
premises,  known  as  Parsonage  House,  belonging  to  them,  in 
Providence  Street,  with  the  Plaintiff's  drain,  and  had  wrongfully 
caused  and  were  wrongfully  causing  sewage  to  be  discharged  and 
pass  from  their  premises  into  the  Plaintiff's  drain.  And  the 
Plaintiff  claimed  an  injunction  to  restrain  the  Defendants  from 
causing  or  permitting  any  sewage  to  be  discharged  or  pass  from 
their  premises  into  the  Plaintiff's  drain,  and  from  continuing  or 
permitting  to  remain  any  communication  between  their  premises 
and  the  Plaintiff's  drain. 

By  their  statement  of  defence  the  Defendants  said  that  the 
drain  referred  to  in  the  statement  of  claim  was  a  new  drain  which 
the  Plaintiff  had  recently  constructed,  and  that  he  had  connected 
his  new  drain  with  an  old  main  sewer  in  Providence  Street,  into 
which  the  Defendants'  premises  had  previously  been  drained  for 
more  than  twenty  years  before  the  commencement  of  the  action. 
(1)  1  D.  F.  &  J.  529. 
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They  denied  that  they  had  wrongfully,  or  in  fact,  connected  their  PEARSON, J, 
premises  with,  or  had  caused  sewage  to  be  discharged  or  to  pass  1884 
from  their  premises  into,  any  drain  belonging  to  the  Plaintiff.  lumb 
And  they  said  that  the  new  drain  was  constructed  by  the  Plaintiff  ^ej^^mont 
partly  on  his  own  land  and  partly  on  the  Defendants'  land,  but  — • 
that  all  the  said  sewers  and  drains  were  sewers  within  the  mean- 
ing of  the  Fublio  Health  Act,  1875,  and  did  not  belong  to  the 
Plaintiff  or  to  the  Defendants,  who,  however,  claimed  the  right 
to  use  them,  subject  to  the  provisions  of  that  Act  and  the  regula- 
tions and  control  of  the  Elland  Local  Board.    By  his  reply  the 
Plaintiff  joined  issue  with  the  Defendants. 

This  was  a  summons  (brought  on  by  way  of  motion)  by  the 
Plaintiff,  asking  that  he  and  his  servants  and  workmen  might  be 
at  liberty  to  enter  upon  the  Defendants'  premises,  and  to  inspect 
the  drain  leading  from  the  cellar  of  the  Defendants'  house  to  the 
Plaintiff's  drain  in  Frovidence  Street,  and  that  for  such  purpose 
he  might  be  allowed  to  dig  down  to  that  drain  and  to  follow  its 
course  from  the  Defendants'  cellar  to  the  Plaintiff's  drain.  An 
architect  and  surveyor  employed  by  the  Plaintiff  deposed  that 
on  the  7th  of  June  he  caused  a  portion  of  the  Plaintiff's  property 
to  be  opened  out,  and  at  a  depth  of  about  twelve  feet  from  the 
surface  of  the  ground  he  found  a  pipe  connected  with  the 
Plaintiff's  drain,  which  pipe  ran  in  the  direction  of  the  Defen- 
dants' house,  but  he  was  not  able  to  trace  it  throughout  its  entire 
length,  as  it  passed  through  the  Defendants'  land  on  which  he 
had  no  authority  to  enter.  The  witness  also  said  that  the  pipe, 
which  was  believed  to  lead  sewage  from  the  Defendants'  house  to 
the  Plaintiff's  drain,  passed  through  that  portion  of  the  street 
which  belonged  to  the  Defendants  for  several  feet  before  it 
reached  the  Defendants'  house,  and  to  authorize  the  Plaintiff  to 
open  out  that  part  of  the  street  which  belonged  to  the  Defendants 
it  was  necessary  that  an  order  of  the  Court  should  be  obtained, 
so  that  full  details  as  to  the  pipe  and  its  course  might  be  ob- 
tained, in  order  to  establish  the  fact  of  its  connection  with  the 
Defendants'  house. 

Levett,  for  the  Plaintiff : — 

The  Court  has  po^^'cr  to  make  the  order  asked  for  under  rule  3 
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PEAKSON,J.  of  Order  L  (1),  and  a  proper  case  is  shewn  for  so  doing.  The 
1884  Plaintiff  wishes  to  pour  water  down  the  Defendants'  drain  in  order 
LuMB      to  see  whether  it  comes  into  his  own  drain. 

Beaumont. 

e/^  ^ectwmo^^,  for  the  Defendants : — 

Eule  3  does  not  authorize  the  order  which  is  asked  for,  and  the 
Court  will  not  make  an  interlocutory  order  authorizing  the 
Plaintiff  to  dig  up  the  soil  of  the  Defendants'  land.  That  was 
expressly  decided  in  Ennor  v.  Barwell  (2),  and  there  is  no  authority 
to  the  contrary.  The  street  cannot  be  dug  up  without  the  con- 
sent of  the  local  board. 

Peaeson,  J. : — 

In  my  opinion  Ennor  v.  Barwell  has  no  bearing  on  the  con- 
struction of  the  rules  under  the  Judicatme  Act.  Eule  3  of 
Order  L.  gives  a  very  convenient  power  of  inspection  before  the 
trial  of  an  action,  in  order  that  the  Court  may  at  the  trial  have 
before  it  the  materials  necessary  to  enable  it  to  come  to  a  decision. 


His  Lokdship  made  an  order  to  the  following  effect : — 

"  Without  prejudice  to  the  rights  of  any  other  person  or  authority,  the  Plaintiff 
is  to  be  at  liberty,  on  giving  forty-eight  hours'  notice  to  the  Defendants,  to  enter 
on  that  part  of  the  street  the  soil  of  which  belongs  to  the  Defendants,  for  the 
purpose  of  experimenting,  in  order  to  discover  whether  the  pipe  which  joins 
the  Plaintiff's  drain  proceeds  directly  from  the  Defendants'  house,  and  for  that 
purpose  to  dig  out  and  excavate  the  soil  of  the  street  so  far  as  may  be  necessary, 


(1)  Eule  3.  "It  shall  be  lawful  for 
the  Court  or  a  Judge,  upon  the  appli- 
cation of  any  party  to  a  cause  or 
matter,  and  upon  such  terms  as  may 
be  just,  to  make  any  order  for  the 
detention,  preservation,  or  inspection 
of  any  property  or  thing,  being  the 
subject  of  such  cause  or  matter,  or  as  to 
which  any  question  may  arise  therein, 
and  for  all  or  any  of  the  purposes 
aforesaid  to  authorize  any  persons  to 


enter  upon  or  into  any  land  or  building 
in  the  possession  of  any  party  to  such 
cause  or  matter,  and  for  all  or  any  of 
the  purposes  aforesaid  to  authorize 
any  samples  to  be  taken,  or  any  obser- 
vations to  be  made  or  experiment  to 
be  tried,  which  may  be  necessary  or 
expedient  for  the  purpose  of  obtaining 
full  information  or  evidence." 
(2)  1  D.  F.  &  J.  529. 
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the  Plaintiff  undertaking  to  do  no  unnecessary  damage,  and  to  replace  the  street  PEARSON, J 
as  soon  as  his  investigation  is  concluded  as  quickly  as  possible,  and  at  his  own  1884. 
expense."  v-^v^ 

Ltjmb 

Solicitors  for  Plaintiff:  Bower,  Cotton,  &  Bower,  agents  for  beatmont. 
Jvh}),  Booth,  &  Helliwell,  Halifax.   ' 

Solicitors  for  Defendants  :  Van  Sandau,  Cummmg,  &  Armitage, 
agents  for  Mills  <&  Bihhy,  Huddersjield. 

W.  L.  C. 


In  re  GKEENWOOD'S  TEUSTS.  pearson,j. 

Appointment  of  New ,  Trustees —  Vesting  Order — "  Seised  jointly  " — Coparceners  1S84: 

—Trustee  Act,  1850  (13  &  14  Vict,  c.  60),  s.  10  IRevised  Ed.  Statutes,  jyjy  12^4^  26. 
vol.  X.,  p.  985],   

The  words  "  seised  jointly  "  in  sect.  10  of  the  Trustee  Act,  1850,  are  not 
limited  strictly  to  a  legal  joint  tenancy,  but  are  used  in  the  widest  sense, 
and  they  include  the  case  of  land  vested  in  coparceners,  one  of  whom  is 
out  of  the  jurisdiction  of  the  Court. 

In  re  Templer's  Trusts  (1)  and  McMurray  v.  Bpicer  (2)  considered. 

Petition. 

This  was  a  petition  under  the  Trustee  Act,  1850,  for  the  appoint- 
ment of  new  trustees  of  a  settlement  and  for  a  vesting  order. 

By  a  deed-poll  dated  the  25th  of  March,  1844,  Thomas  Green- 
wood declared  that,  in  order  to  make  provision  for  his  sister  Eliza 
Marriage,  the  wife  of  Joseph  Marriage,  and  her  children,  he  and 
his  heirs  would  stand  seised  of  certain  copyhold  hereditaments, 
held  of  the  manor  of  Chelmsford,  on  trust  to  receive  the  rents  and 
profits  arising  therefrom  during  the  life  of  Eliza  Marriage,  and  to 
pay  the  same  to  her  for  her  separate  use  without  power  of  anti- 
cipation, and  after  her  death  on  trust  to  sell  the  said  premises 
and  to  pay  and  divide  the  proceeds  of  sale  among  her  children 
living  at  her  death  as  therein  mentioned.  TJiomas  Greenwood 
died  on  the  12th  of  December,  1876,  having  by  his  will,  dated 
the  29th  of  October,  1873,  devised  and  bequeathed  the  residue  of 
his  estate  real  and  personal  to  his  son  Herbert  Gi-eenwood  absolutely. 
The  will  contained  no  separate  devise  of  trust  estates.  Herbert 
Greenwood  was  the  testator's  lieir  according  to  the  custom  of  the 
(1)  4  N.  R.  494.  (2)  Law  Rep.  5  Eq.  627. 


Geeenwood's 
Trusts. 
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PEAESON,J.  manor,  and  on  the  11th  of  April,  1877,  he  was  admitted  tenant 
1884  to  the  copyhold  premises  according  to  the  tenor  and  effect  of 
In  re  the  wiU,  and  from  thenceforth  down  to  the  time  of  his  death  on 
the  12th  of  April,  1880,  he  acted  in  the  trusts  of  the  deed-poll. 
He  executed  a  will  dated  the  17th  of  April,  1877,  but  it  did  not 
contain  any  devise  of  trust  estates.  His  co-heiresses  according 
to  the  custom  of  the  manor  were  his  two  paternal  aunts,  Mary 
Ann  Warner,  the  wife  of  Bohert  Warner,  and  Eliza  Marriage, 
and  they  also  on  the  death  of  Herhert  Greenwood  became  the  co- 
heiresses of  Thomas  Greenwood  according  to  the  custom  of  the 
manor.  Miza  Marriage  died  intestate  on  the  6th  of  November, 
1882,  leaving  her  son  Oswald  Marriage  her  heir  according  to  the 
custom  of  the  manor.  He  was  permanently  resident  in  Australia. 
On  the  death  of  Eliza  Marriage,  Mary  Ann  Warner  and  Oswald 
Marriage  became  the  co-heirs  of  Thomas  Greenwood  and  also  of 
Herhert  Greenwood  according  to  the  custom  of  the  manor. 

This  was  a  petition  by  the  children  of  Eliza  Marriage,  other 
than  Oswald  Marriage,  praying  for  the  appointment  of  new 
trustees  of  the  deed-poll,  and  for  a  vesting  order. 

One  of  the  Petitioners  had  taken  out  administration  to  the 
personal  estate  of  Eliza  Marriage,  The  petition  was  not  served 
on  any  one.  The  evidence  not  being  complete,  the  question  of 
the  power  of  the  Court  to  make  the  order  asked  for  was  now 
discussed. 

Carson,  for  the  Petitioners  t — 

Sect.  10  (1)  of  the  Trustee  Act,  1850,  enables  the  Court  to  make 
the  order.  In  In  re  Templer's  Trusts  (2)  Yice-Chancellor  Stuart 
made  a  vesting  order  in  a  similar  case.  In  McMurray  v.  Sjpicer  (3) 
Yice-Chancellor  Malins  appears  to  have  held  that  coparceners 

(1)  Sect.  10  :  "  When  any  person  or  manner  and  for  such  estate  as  the 

persons  shall  be  seised  or  possessed  of  said  Court  shall  direct ;  and  the  order 

any  lands  jointly  with  a  person  out  of  shall  have  the  same  effect  as  if  the 

the  jurisdiction  of  the  Court  of  Chan-  trustee  out  of  the  jurisdiction,  or  who 

eery,  or  who  cannot  be  found,  it  shall  cannot  be  found,  had  duly  executed  a 

be  lawful  for  the  said  Court  to  make  conveyance  or  assignment  of  the  lands 

an  order  vesting  the  lands  in  the  per-  in  the  same  manner  for  the  same 

son  or  persons  so  jointly  seised  or  estate." 

possessed,  or  in  such  last-mentioned  (2)  4  N.  K.  494. 

person  or  persons  together  with  any  (3)  Law  Kep.  5  Eq.  527. 
other  person   or  persons,  in  such 
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are  not  "  seised  jointly,"  but  that  each  of  them  is  "  seised  solely  "  PEAESON,J. 
of  her  share.    But  the  circumstances  of  that  case  were  very  1884 

special.  in  re 

Greenwood's 
Teusts. 

Peaeson,  J. : — 

I  do  not  think  that  the  words  "  seised  jointly  "  in  sect.  1 0  are 
to  be  construed  strictly  as  referring  only  to  a  joint  tenancy  at 
law.  I  think  the  words  are  used  in  the  widest  possible  sense,  and, 
though  coparceners  may  not  be  strictly  joint  tenants  at  law,  I 
think  they  are  "  seised  jointly  "  within  the  meaning  of  sect.  10. 
I  have,  therefore,  power  to  make  the  order  asked  for. 


July  26.  The  petition  was  now  mentioned  again  on  the 
evidence. 

Carson,  for  the  Petitioners,  referred  to  sect.  30  (1)  of  the  Con- 
veyancing  Act,  1881. 

Peaeson,  J. : — 

I  am  of  opinion  that  Bobert  Warner  and  his  wife  are,  within 
the  meaning  of  sect.  10  of  the  Trustee  Act,  now  seised  of  the 
copyholds,  either  jointly  with  Oswald  Marriage  as  the  customary 
heir  of  his  mother,  or  jointly  with  her  administrator,  upon  the 
subsisting  trusts  of  the  deed-poll.  In  either  view  I  think 
sect.  10  applies,  and  I  will  make  the  vesting  order  accordingly. 
The  order  will  be  prefaced  with  an  expression  of  the  opinion  of 
the  Court.  I  will  dispense  with  service  of  the  petition  on  Oswald 
Marriage, 

Solicitors  :  Paines,  Lay  ton,  &  Folloch. 

(1)  Sect.  30  provides  that  "Where  his  death,  and  notwilhstaudini;-  any 
an  estate  or  interest  of  inheritance,  or  testamentary  disposition,  devolve  to 
limited  to  the  heir  as  special  occupant,  and  become  vested  in  his  personal 
in  any  tenements  or  hereditaments,  representatives  or  representative  from 
corporeal  or  incorporeal,  is  vested  on  time  to  tune,  in  like  manner  as  if  the 
any  trust,  or  by  way  of  mortgage,  in  same  were  a  chattel  real  vesting  in 
any  person  solely,  the  same  shall,  on     them  or  him." 

W.  L.  C. 
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C.  A.  BAKLOW  ^.  KENSINGTON  YESTKY. 

^^^^  *  .  [1882    B.  1213.] 

J5'«&.22,27,28.  Metropolis  Management  Amendment  Act,  1862  (25  &  26  Vict.  c.  102),  ss.  74, 
Q  75  [Revised  Ed.  Statutes,  vol.  xvi.,  j)-  430] — General  Line  of  Buildings— 

1884  House  huilf  on  Vacant  Land — House  at  Corner  of  Two  Streets — Order  of 

June  11  19  Magistrate — Reduction  into  Writing — Time  of  Service. 

21, 26.    '  .  ' 

  The  Plaintiff  purcliased  a  large  piece  of  land  abutting  on  a  highway  called 

the  K.  Road,  on  which  were  standing  a  public-house  and  several  other 
houses  fronting  the  highway.  He  pulled  down  the  house,  and  made  a  new 
street  through  the  piece  of  land,  running  into  the  K.  Road  at  right  angles 
with  it,  which  he  called  D.  Gardens,  and  sold  portions  of  the  land  on  each 
side  of  the  new  street  to  a  builder.  The  builder  erected  a  row  of  houses  in 
D.  Gardens,  and  the  superintending  architect  of  the  Metropolitan  Board 
certified  the  general  line  of  buildings  in  D.  Gardens. 

The  Plaintiff  built  a  row  of  houses  fronting  the  K.  Road,  one  of  which 
was  at  the  corner  of  the  K.  Road  and  D.  Gardens.  The  side  of  the  corner 
house  abutting  on  D.  Gardens  projected  beyond  the  general  line  of  build- 
ings in  D.  Gardens.  The  house  was  not  built  on  the  site  of  any  one  of  the 
old  houses  in  the  K.  Road,  but  on  the  site  of  part  of  the  garden  of  the 
public-house.  A  magistrate's  order  having  been  obtained  by  the  vestry  for 
the  removal  of  the  projecting  part  of  the  corner  house,  the  Plaintiff  brought 
an  action  to  restrain  the  vestry  from  interfering  with  his  house : — 

Held,  reversing  the  decision  of  Bacon,  V.C.,  (1.)  that  the  general  line  of 
buildings  in  D.  Gardens  extended  to  the  K.  Road ;  (2.)  that  the  projecting 
part  of  the  corner  house  was  a  new  building  and  came  within  sect.  75  of 
the  Metropolis  Management  Amendment  Act,  1862,  and  not  within  sect.  74, 
which  applies  to  existing  buildings;  and  (3.)  that  although  the  corner 
house  formed  part  of  a  row  in  K.  Road  it  was  also  in  L).  Gardens,  and  the 
owner  was  bound  to  keep  it  within  the  general  line  of  buildings  of  H. 
Gardens.  The  action  was  therefore  dismissed. 
Lord  Auckland  v.  Westminster  District  Board  of  Works  (1)  distinguished. 
An  order  was  made  by  a  magistrate  under  sect.  75  of  the  Metropolis 
Management  Amendment  Act,  1862,  for  pulling  down  the  projecting  part  of 
a  building  Avithin  eight  weeks.  The  order  was  made  in  the  presence  of  the 
owner  who  was  summoned,  but  was  not  reduced  into  writing  and  served  on 
him  till  the  day  on  which  the  eight  weeks  expired : — 

Held,  that  the  order  was  binding ;  the  Act  being  silent  as  to  service  oi 
the  order  on  the  owner,  although  it  requires  to  be  in  writing. 

In  the  year  1875  the  Plaintiff,  C,  E.  Barlow,  purchased  a  piece 
of  land  situate  on  the  south  side  of  Kensington  Boad,  and  extend- 
ing southwards  from  that  road  to  Canning  Place.    The  .property 
(1)  Law  Eep.  7  Ch.  597. 
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comprised  a  public-house  called  the  House  of  Call  for  all  Nations,      C.  A. 
a  pastry-cook's  shop  which  adjoined  it  on  the  east,  and  several  1884 
other  shops  and  buildings  fronting  the  Kensington  Boad.    The  barlow 
property  was  purchased  by  the  Plaintiff  with  the  intention  of  g^ENsmoToir 
pulling  down  the  old  houses  and  building  new  houses  of  a  Vestry. 
superior  kind,  both  along  the  Kensington  Boad  and  along  a  new 
street  which  he  proposed  to  make  at  right  angles  to  it.  The 
Plaintiff  commenced  at  once  to  pull  down  the  old  houses  and 
put  up  boards  advertising  the  land  as  building  land.    On  the 
1st  of  October,  1875,  the  Metropolitan  Board  of  Works  gave 
their  sanction  to  the  laying  out  of  the  new  street,  which  was  to 
be  fifty-eight  feet  wide  and  to  be  called  Be  Vere  Gardens,  and 
to  extend  from  Kensington  Boad  to  Canning  Place.    The  Plaintiff 
deposited  with  the  Board  a  plan  shewing  the  proposed  street, 
in  which  no  buildings  were  delineated  as  existing  on  the  land 
fronting  Kensington  Boad,  except  one  building  at  some  distance 
from  the  new  road,  which  was  marked  "  to  be  retained  for  the 
present."    The  rest  of  the  land  appeared  to  be  vacant  ground. 

The  Plaintiff  afterwards  sold  the  land  to  Mr.  Elsdon,  a  builder, 
who  subsequently  mortgaged  a  portion  of  it,  which  fronted  on 
Kensington  Boad,  to  the  Plaintiff.  Mr.  Elsdon  proceeded  to  erect 
a  row  of  dwelling-houses  on  the  east  side  of  Be  Vere  Gardens. 
This  row  of  houses  stood  back  seven  feet  from  the  boundary  of 
the  roadway  as  set  forth  in  the  plan  deposited  with  the  Board  of 
Works,  the  interval  being  taken  up  by  the  areas  and  porches  of 
the  houses.  The  row  of  houses  did  not  extend  so  far  northwards 
as  the  Kensington  Boad,  but  stopped  about  120  feet  short  of  it  in 
order  to  give  space  for  the  row  of  houses  which  were  being  built 
fronting  the  Kensington  Boad  at  right  angles  to  Be  Vere  Gardens 

The  most  westerly  house  of  this  row  fronting  Kensington  Boad, 
which  stood  at  the  north-east  corner  of  the  new  road,  extended  in 
a  westerly  direction  beyond  the  line  of  the  front  of  the  new  houses 
in  Be  Vere  Gardens.  It  did  not  encroach  upon  the  roadway,  but 
was  built  close  up  to  the  pavement  without  leaving  any  space  for 
an  area,  and  there  was  a  door\\  ay  in  the  western  wall  of  the  house 
-  fronting  the  pavement.  While  tlie  house  was  being  built  an  objec- 
tion was  made  to  it  by  the  Kensington  Vestry,  and  Mr.  Vulliamij, 
the  superintending  architect  of  the  Metropolitan  Board,  was  called 

2  B  2  1 
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0.  A.      upon  to  decide  upon  the  general  line  of  buildings  of  De  Vere 
1884       Gardens.  Mr.  Vulliamy  made  his  certificate  on  the  18th  of  October^ 
Barlow     1881,  which,  after  referring  to  the  75th  section  of  the  Metropolis 
ENsiNGTON  ^(^'^^^9^'^^'^^  ^ci,  1862,  procooded  as  follows :  "And  whereas  Mr.  W, 
Vestey.     Weaver,  surveyor  to  the  vestry  of  Kensington,  and  Mr.  W.  Elsdon, 
of  &c.,  have  appeared  before  me,  and  been  heard  regarding  the 
erection  of  a  house  in  Kensington  Boad,  at  the  corner  of  De  Vere 
Gardens,  and  beyond  the  face  or  front  of  the  buildings  forming 
a  row  of  houses  on  the  eastern  side  of  De  Vere  Gardens  aforesaid ; 
and  I  have  been  required  to  decide  the  general  line  of  buildings 
in  such  Gardens,  as  provided  by  the  said  statute  :  ISTow  therefore, 
having  considered  the  various  matters,  I,  the  undersigned,  &c., 
do  hereby,  pursuant  to  the  said  Act,  decide  that  the  main  fronts 
of  the  buildings  forming  the  row  of  houses  aforesaid,  and  tinted 
pink  on  the  plan  hereto  annexed,  and  signed  by  me,  is  the 
general  line  of  buildings  on  the  eastern  side  of  De  Vere  Gardens 
aforesaid." 

The  red  line  in  the  plan  which  marked  the  general  line  of 
buildings  did  not  extend  beyond  the  row  of  houses  then  built  in 
De  Vere  Gardens,  but  if  continued  to  the  Kensington  Road  it 
would  have  cut  off  seven  feet  from  the  western  end  of  the  new 
house  in  Kensington  Boad. 

Mr.  Elsdon  having  declined  to  alter  the  plan  of  his  house,  com- 
plaint was  made  to  Mr.  Shiel,  the  police  magistrate  sitting  at 
Hammersmith,  who,  on  the  24th  of  January,  1882,  made  an  order 
that  Mr.  Elsdon  should,  within  eight  weeks  from  that  date, 
demolish  so  much  of  the  dwelling-house  as  might  be  beyond 
the  general  line  of  buildings  fixed  by  the  superintending  archi- 
tect of  the  Board  of  Works. 

Mr.  Elsdon  was  present  in  Court  when  the  order  was  made,  but 
the  order  was  not  reduced  into  writing  or  served  on  him  till  the 
21st  of  March,  1882,  the  last  day  of  the  eight  weeks  mentioned 
in  it,  or,  according  to  some  of  the  evidence,  not  till  the  22nd  of 
March. 

The  present  action  was  brought  by  Mr.  Barlow,  as  mortgagee 
of  the  house,  against  the  vestry  of  St,  Mary  Ahhotts,  Kensington, 
asking  for  an  injunction  to  restrain  them  from  pulling  down  or 
interfering  with  any  part  of  the  dwelling-house  in  question. 
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Considerable  evidence  was  gone  into  as  to  the  question  whether 
the  site  of  the  dwelling-house  was  vacant  ground  under  the  75th 
section  of  the  Metropolis  Management  Act,  or  the  site  of  an  old 
building.  The  result  of  the  evidence  was  held  by  the  Court  of 
Appeal  to  be  as  follows : — 

The  old  public-house  called  the  House  of  Call  for  All  Nations, 
stood  on  the  ground  now  covered  by  the  new  road  at  the  point 
where  it  entered  the  Kensington  Boad.  The  corner  house,  which 
was  the  subject  of  the  present  action,  was  built  on  the  site  of 
part  of  the  garden  or  yard  of  the  public-house,  where  there  was 
a  gateway  or  passage  with  trellis-work  and  a  vine  growing  over  it, 
but  no  part  of  the  permanent  buildings  of  the  house. 

The  action  came  on  for  hearing  before  yice-Chancellor  Bacon 
on  the  22nd  of  February,  1883. 

Marten,  Q.C.,  and  B.  B.  Bogers,  for  the  Plaintiff: — 

The  Defendants,  the  vestry  in  this  case,  have  made  precisely 
the  same  mistake  as  was  made  by  the  Westminster  District  Board 
of  Works,  acting  upon  the  advice  of  the  same  gentleman, 
Mr.  Vulliamy,  in  Lord  AucMand  v.  Westminster  District  Board  of 
WorJcs  (1).  That  is  to  say,  they  have  proceeded  under  the 
75th  section  of  the  Metropolis  Management  Act,  1862  (25  &  26 
Vict.  c.  102),  which  in  the  above  case  was  held  to  apply  only  to 
houses  built  upon  vacant  land — not  to  houses  built  upon  the 
site  of  older  houses.  The  decision  in  Lord  Aucldand's  case  was 
criticised  by  Jessel,  M.E.,  in  Kerr  v.  Corporation  of  Preston  (2), 
but  not  a  word  was  said  to  disturb  the  authority  of  the  case  on 
the  above  point.  The  Act  to  which  the  attention  of  the  Master 
of  the  Kolls  was  directed  was  the  Public  Health  Act,  1875,  and 
the  proceedings  were  criminal,  i.e.,  were  for  the  recovery  of  penal- 
ties, instead  of  being,  as  in  Lord  Aucldand's  and  the  present  case, 
mandatory  only. 

That  there  is  jurisdiction  in  tliis  branch  of  the  Court  to  grant 
the  injunction  asked  for,  appears  from  Hedlcy  v.  Bates  (o),  and 
Great  Western  Baihvaij  Company  v.  Waterford  and  Limerich 

(1)  Law  Tirp.  7  Di.  597.  (L>)  (3  Ch.  1>.  -m. 

(;{)  i;;  Ch.  1).  ,11)8. 
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C.  A.      Bailway  Company  {1)  ;  cases  whicli  are  further  explained  in 
1884       Stannard  v.  Vestry  of  St.  Giles,  Camhertvell  (2). 
Baelow       This  would  be  sufficient  to  dispose  of  the  case,  but  we  further 
ENsmGTON        ^^^^       house  in  question  does  not  stand  in  De  Vere  Gardens^ 
Vestbt,    and  is  not  subject  to  the  line  of  buildings  of  De  Vere  Gardens, 
The  magistrate,  before  giving  his  decision,  should  have  ascer- 
tained  that  there  was  a  certificate  from  the  Board  •  of  Works,, 
declaring  in  what  street  the  house  stood.    That  was  never  done» 
The  consequence  is,  that  we  were,  and  are,  free  to  build  where  we 
like  within  our  own  limits. 

Thirdly,  the  order  is  invalid  on  the  ground  that  it  was  never 
properly  served.  The  original  order  of  the  24th  of  January, 
1882,  was  not  completed  by  being  put  into  writing,  or  served 
on  Elsdon,  until  the  21st  of  March,  1882,  the  last  day  of  the 
eight  weeks  mentioned  in  it ;  and  the  Plaintiff  was  no  party  to 
the  proceedings  before  the  magistrate  at  all. 

Millar,  Q.C.,  and  J^^^Ze  Joyce,  for  the  Defendants,  the  Yestry  : — 

The  case  is  an  important  one  in  this  respect,  that  if  the  Plaintiff 
is  permitted  to  do  what  he  claims  to  have  the  right  of  doing,  he 
will  cut  off  the  view  of  the  park  from  all  the  other  residents  on 
that  side  of  JDe  Vere  Gardens,  He  cleared  his  land  of  buildings 
in  1875,  and  they  remained  vacant  till  1881.  Since  then  the 
building  of  the  whole  street  called  Be  Vere  Gardens  has  conformed 
to  one  line,  certified  by  the  architect  of  the  Board  of  Works,, 
except  this  one  corner  house,  as  to  which  the  Plaintiff  must  be 
held  to  have  waived  any  right  he  may  have  had  of  building  up  to 
the  limits  of  his  land. 

Sect.  75  is  admittedly  obscure,  but  there  is  a  clear  decision 
upon  it  to  the  effect  that  a  magistrate  is  entitled  to  judge  for 
himself  whether  the  line  fixed  by  the  certificate  is  in  fact  t*he 
general  line  of  buildings  in  the  street :  Simpson  v.  Smith  (3)  ;  and 
in  a  recent  case  of  The  Queen  v.  Justices  of  Middlesex  (4)  it  was 
held  that  there  was  no  appeal  to  quarter  sessions  against  a  justice's 
order  under  this  section. 

(1)  17  Ch.  D.  493.  (3)  Law  Eep.  6  C.  P.  87. 

(2)  20  Ch.  D.  190.  (4)  9  Q.  B.  D.  41.  ' 
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The  decision  in  Lord  AueMand's  Case  (1)  has  been  misappre- 
hended. The  point  really  was  that  the  site  of  the  old  house 
retained  its  right  to  be  in  a  position  to  use  the  old  thoroughfare. 
Here  there  is  no  question  about  an  old  thoroughfare.  The  only 
thoroughfare  to  which  the  Plaintiff's  old  house  had,  or  could 
have,  access,  was  Kensington  Road.  So  that  Lord  AucMand's  Case 
has  no  application,  and  the  case  falls  within  sect.  75.  The  view 
of  the  Master  of  the  KoUs  in  Kerr  v.  Corporation  of  Preston  (2) 
clearly  was,  that  he  had  no  jurisdiction. 

The  Plaintiff  objects  on  the  ground  that  he  was  no  party  to 
the  proceedings  before  the  magistrate.  But,  for  reasons  of  his 
own,  he  took  his  mortgage  after  he  had  notice  of  the  summons. 

Sect.  75  requires  the  summons  to  be  served  on  "  the  owner  or 
occupier  of  the  premises,  or  the  builder."  This  summons  was 
served  upon  Elsdon,  who  was  the  builder  ;  and  he  cannot  be  heard 
to  say  he  had  no  notice  of  the  summons,  for  he  was  present  when 
the  case  was  argued  before  the  magistrate.  There  was  no  occupier 
upon  whom  the  summons  could  be  served ;  and  the  service  on 
Elsdon  was  sufficient :  Ex  parte  Johnson  (3)  ;  BrvMon  v.  Vestry  of 
St.  George's,  Hanover  Square  (4). 

As  to  the  drawing  up  of  the  order,  it  is  universal  practice  that 
an  order  is  effective  from  the  moment  it  is  pronounced,  not  from 
the  time  when  it  is  drawn  up. 

This  is  a  tribunal  which  has  no  power  to  adjudicate  upon  a 
magistrate's  order.  If  this  be  a  case  not  within  sect.  75  which 
gives  the  magistrate  jurisdiction,  then  the  vestry  have  obtained 
an  order  which,  whether  right  or  wrong,  they  cannot  carry  out. 
The  Plaintiff's  contention  is  that  the  case  is  within  sect.  74.  We 
say  that  sect.  74  applies  only  to  the  taking  down  of  an  existing 
building  in  an  existing  street.  No  doubt  the  Plaintiff  had  a 
house  in  the  Kensington  Boad  called  the  House  oj-  Call  for  All 
Nations,  but  that  has  been  covered  by  a  road  made  at  the  Plain- 
tiff's request,  and  sanctioned  by  the  Board  of  Trade.  As  to  tliis 
house  all  the  Plaintiff's  old  "  house  rights  "  must  be  held  to  have 
been  abandoned  and  extinguished.  On  the  other  hand,  no  amount 
of  evidence  can  displace  the  fact  that  the  present  liouse  is  in 
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C.  A.      Be  Vere  Gardens,    The  name  "  De  Vere  Gardens  "  is  on  the  wall 

1884       of  the  house,  and  the  door  of  the  house  opens  into  De  Vere  Gardens. 

Baklow     Clearly,  then,  the  case  does  not  fall  within  the  74th  section ;  and 

.  ^-  does  fall  within  the  75th.  Every  step  in  the  proceedings  has 
lEnsington  J        l  r  & 

Vestry,    been  taken  with  studied  regularity. 
Marten,  in  reply. 

Bacon,  Y.C.:— 

The  main  substance  of  this  case  is  no  doubt  of  very  considerable 
importance. 

The  Plaintiff  has  built  a  large  house  upon  his  own  land,  and 
he  is  threatened  by  the  vestry  of  Kensington  that  they  will  pull 
it  down  if  he  does  not.  Whether  he  pulls  it  down  himself  or 
waits  till  the  vestry  exercise  their  authority  and  pull  it  down, 
the  value  of  his  property  must  be  greatly  diminished.  This 
Court,  no  doubt,  sits  for  the  purpose,  amongst  others,  of  protect- 
ing property,  and  this  is  a  case  which  deserves  the  strict  attention 
of  the  Court. 

Now  the  main  facts  of  the  case  are  not  in  dispute.  The  Plain- 
tiff was  and  is  the  owner  of  land  fronting  the  Kensington  Boad, 
upon  which  were  formerly  several  structures.  They  became  his, 
and  the  particulars  of  them  are  shewn  upon  all  the  plans  which 
have  been  referred  to.  It  is  beyond  all  question  that  whether  it 
be  the  "  Rouse  of  Call  for  All  Nations,''  or  the  entrance  to  the 
riding  school,"  or  the  "  confectioner's  shop,"  or  anything  else,  it 
was  all  his  own  land,  and  his  to  do  what  he  liked  with.  Then 
somebody  conceived  that  it  would  improve  the  neighbourhood,  or 
probably  the  Plaintiff  thought  it  would  improve  his  property,  if 
he  turned  his  land  into  building  land,  and  in  order  to  make  that 
undertaking  effectual,  he  applied  to  the  Metropolitan  Board  of 
Works  for  their  sanction  to  his  making  a  road  through  his  own 
land  from  the  Kensington  Boad  to  the  southern  boundary  of  his 
own  land.  He  sent  them  in  a  plan  upon  which  the  projected  road 
was  described.  The  plan  underwent  some  alteration,  and  at  length 
it  received  the  approval  of  the  Metropolitan  Board  of  Works. 
All  their  object  was  to  provide  that  there  should  be  a  good  carriage 
road  and  a  good  footpath,  and  that  the  limits  and  extent  of  each 
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should  be  carefully  and  distinctly  defined.     They  discharged      C.  A. 
their  duty  in  that  respect  by  approving  the  plan  of  the  1st  of  1884 
October,  1875.    There  is  nothing  about  "line  of  buildings"  on  baelow 
this  plan.    On  an  earlier  plan  which  had  been  sent  out  there  was  g^j,j^g^(.^Q 
a  description  of  the  line  of  buildings,  but  upon  that  plan  nothing  Vestry. 
turns.    It  was  intended  that  there  should  be  houses  built,  and     v.-c.  b. 
that  is  all  that  that  line  meant  or  signified.    Upon  this  plan  of 
the  1st  of  October,  1875,  the  boundary  of  the  De  Vere  Gardens 
road  is  plainly  and  distinctly  described  by  the  outer  line ;  and 
between  two  lines  the  word  "  pavement  "  is  written.    The  outer 
line  is  all  that  the  Metropolitan  Board  were  concerned  with. 
They  had  to  see  that  there  was  an  effectual  line,  and  who  built 
beyond  it  was  no  affair  of  theirs.    It  is  not  pretended  that  there 
was  any  house  then  built  upon  the  land,  and  all  that  could  be  said 
of  it  was  that  there  was  a  general  intention  of  building  beyond 
that  line  of  pavement.    It  does  not  rest  wholly  upon  this  plan, 
though  this  is  a  very  formal  document.    By  it  the  Metropolitan 
Board  of  Works,  through  their  chairman  and  superintending  archi- 
tect, certify  the  length  and  width  of  the  street,  and  prescribe  that 
barriers  shall  not  be  erected.  They  impose  further  conditions,  and 
ultimately  they  direct  that  "  the  name  of  the  new  street  shall  be 
fixed  upon  posts  at  both  ends  of  such  street  until  the  houses  are 
built,  when  the  name  will  have  to  be  fixed  according  to  law ;"  and 
the  name  "  Z)e  Vere  Gardens''  is  sanctioned.    That  is  not  all; 
because  the  superintending  architect,  on  the  18th  of  October,  1881, 
made  this  certificate :  "  Whereas,  by  the  75th  section  of  the  Metro- 
joolis  Management  Amendment  Act,  1862,  it  is  provided  that  no  build- 
ing, structure,  or  erection  shall,  without  the  consent  in  writing  of 
the  Metropolitan  Board  of  Works,  be  erected  beyond  the  general 
line  of  building  in  any  street,  place,  or  row  of  houses  in  which 
the  same  is  situate,"  quoting  the  very  words  of  the  statute,  in 
which  the  same  is  situate ;"  and  then  it  says  in  case  the  distance 
of  such  line  of  buildings  from  the  highway  does  not  exceed  fifty 
foot,  and  so  on.    Then  it  goes  on,  omitting  the  rest  of  the  recital, 
which  only  foUows  the  Act  of  Tarliament  :   '"  And  whereas, 
-    Mr.  William  Weaver,  surveyor  to  the  vestry  of  Kensington,  and 
Mr.  William  Ehdon,  ()i  Victoria  Road,  Kensington,  have  severally 
appeared  before  mo  and  been  heard  regarding  the  erection  of  a 
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C.  A.  house  in  Kensington  Boad,  at  the  corner  of  Be  Vera  Gardens,  and 

1884  beyond  the  face  of  the  buildings  forming  a  row  of  houses  on  the 

Baelow  eastern  side  of  Be  Vere  Gardens  aforesaid,  and  I  have  been 

.    ^'  required  to  decide  the  e^eneral  line  of  buildingrs  in  such  srardens 

.ENSINGTON  .  .  .  ° 

Vestby.  as  provided  by  the  said  statute,"  that  is  to  say,  the  row  of  houses 
v.-c.  B.  on  the  eastern  side  of  Be  Vere  Gardens.  "  Now,  therefore,  having 
considered  the  several  matters,  I,  the  undersigned,,  being  the 
superintending  architect  to  the  Metropolitan  Board  of  Works,  do 
hereby,  pursuant  to  the  said  Act,  decide  that  the  main  fronts  of 
the  buildings  forming  the  row  of  houses  aforesaid,  and  tinted 
pink  on  the  plan  hereto  annexed,  and  signed  by  me,  is  the  general 
line  of  buildings  on  the  eastern  side  of  Be  Vere  Gardens  afore- 
said." As  I  read  that,  it  is  not  only  in  terms,  but  in  sense  and 
meaning,  an  exclusion  of  everything  from  the  exercise  of  his 
jurisdiction  except  the  eastern  side  of  Be  Vere  Gardens.  But  he 
makes  it  clear  by  a  plan  which  he  annexes  and  refers  to,  and  this 
is  done,  be  it  observed,  after  hearing  the  representative  of  the 
vestry  oi  Kensington,  who  had  been  examined  that  morning.  Then 
if  we  turn  to  the  plan,  the  line  of  pavement  is  as  plain  as  it  is  in 
the  plan  signed  by  the  chairman  and  architect.  The  line  of 
the  pavement  is  the  true  boundary  of  all  that  the  Metropolitan 
Board  of  Works  had  to  deal  with ;  it  goes  on  in  a  straight  line 
up  to  the  Kensington  Boad,  and  upon  it,  and  within  that  line,  is 
the  house  which  is  the  subject  of  the  present  contention.  There 
it  is  described  and  referred  to  in  the  certificate,  and  decided  to 
be  in  Kensington  Boad,  and  having,  therefore,  nothing  to  do  with 
the  line  of  Be  Vere  Gardens.  In  my  opinion,  nothing  can  be 
plainer  than  that,  as  far  as  the  superintending  architect  was 
concerned,  he  then  decided  that  the  house  in  question  was  in 
Kensington  Boad,  and  that  it  was  properly  and  duly  built  within 
the  line  which  he  had  pointed  out  as  being  the  line  over  which 
the  jurisdiction  of  the  Board  of  Works  extended.  As  a  matter  of 
fact,  in  my  opinion,  it  is  clear  that,  proof  having  been  adduced 
(as  I  have  said)  of  the  positive  ownership  of  the  Plaintiff  of  all 
the  land,  including  Be  Vere  Gardens  and  everything  else,  he 
surrendered,  abandoned,  and  relinquished  for  the  benefit  of  the 
public  that  which  the  order  of  the  Metropolitan  Board  ef  Works 
applies  to,  and  no  more.    Without  any  words  being  used  he 
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naturally  reserved  to  himself  the  right  of  doing  what  he  would      0.  A. 
with  his  own  land,  and  upon  his  own  land ;  and  his  own  land,  on  1884 
which  the  house  in  Kensington  Boad  is  built,  is  not  and  never  baelow 
was  a  part  of  Be  Vere  Gardens.    True,  the  Metropolitan  Board  of  ^^^^^^^ 
Works  say,  "  While  things  are  going  on,  you  shall  put  up  at  Vestry. 
the  end  the  name  of  Be  Vere  Gardens,  and  when  the  buildings     v.-c.  b. 
are  finished  that  shall  be  its  name."   There  is  no  harm  in  writing 
upon  the  side  of  the  Kensington  Road  house  that  that  side  is  on 
the  same  side  as  Be  Vere  Gardens — but  that  does  not  alter  the 
Plaintiff's  rights — that  does  not  take  from  him  any  power  which 
he  possessed — that  does  not  make  to  be  in  Be  Vere  Gardens  the 
house  which,  by  the  certificate  I  have  read  and  by  the  other 
evidence,  is  proved  to  be  in  the  Kensington  Boad  and  nowhere 
else. 

Now  what  ground  is  there  for  saying  that  this  comes  within  the 
75th  section  ?  I  have  read  from  Mr.  Vidlia.mijs  certificate  a  great 
part  of  the  75th  section.  Let  us  see  again  what  the  words  are.  What 
it  refers  to  is  the  preserving  of  the  symmetry  of  a  row  of  houses, 
so  that  no  man  living  in  that  row  of  houses  shall  be  able  to 
build  out  over  his  own  area,  or  his  garden,  if  there  were  one,  so  as 
to  annoy  his  neighbours,  or  so  as  either  to  destroy  the  symmetry 
or  the  enjoyment  of  light  and  air.  This  is  prohibited,  unless  the 
consent  in  writing  of  the  Board  of  Works  is  obtained.  Here, 
as  I  say,  the  consent  in  writing  of  the  Board  is  clearly  ascer- 
tained. They  claim  nothing,  and  they  desire  to  interfere  with 
nothing,  except  that  which  is  coloured  pink,  which  would  ex- 
clude the  Plaintiff's  house.  The  words  are  these  "  no  building  " 
and  so  on  "  shall  be  erected  beyond  the  general  line  of  buildings 
in  any  street,  place,  or  row  of  houses  in  which  the  same  is 
situate."  So  that,  unless  I  were  to  do  violence  to  common  sense 
and  the  plain  evidence,  I  could  not  say  that  the  house  which  the 
Plaint i  If  is  claiming  protection  for  is  situate  in  any  row  of  houses 
with  which  the  Defendants  have  anything  to  do.  The  words  are 
"  any  general  line  of  buildings  in  any  row  of  houses  in  wliich  the 
same  is  situate."  Then  it  says,  "  such  general  line  shall  be  decided 
by  the  su[)erintending  architect."  This  has  been  done  by  the 
certificate  I  have  referred  to.  Then  it  goes  on  to  provide  for  the 
case  of  any  building  which  shall  offend  against  tlie  prohibition  or 
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0.  A.      provision  of  the  Act.    The  mode  of  proceeding  before  the  magis- 
1884      trate  is  pointed  out,  and  power  is  given  to  the  vestry,  if  the  person 
Baelow    against  whom  the  order  is  made  fails  to  obey  it,  to  do  by  their 

_  own  hand  and  their  own  means  that  which  the  offender  has  been 

Kensington 

Vestey.  condemned  to  do.  What  power  does  that  give  to  any  magistrate 
v.-c.  B.  to  deal  with  anything  but  some  structure  in  the  row  of  houses, 
the  building  line  of  which  is  established  ?  Anything  more  plainly 
ultra  vires  than  the  order  which  the  magistrate  made  cannot 
be  conceived.  The  order  made  by  the  magistrate  is  against 
Mr.  Elsdon.  Mr.  Elsdon,  it  appears,  has  nothing  to  do  with  it 
now,  and  the  Plaintiff  has  nothing  to  do  with  what  they  ordered 
Mr.  Elsdon  to  do  ;  but  the  right  which  he  had  before  the  question 
arose,  remains.  He  is  building  his  house,  upon  his  own  ground, 
within  the  very  limits  prescribed  by  the  Metropolitan  Board  of 
Works ;  and  the  house  is  proved  beyond  doubt,  as  a  fact,  to  be 
in  the  Kensington  Boad,  and  not  in  De  Vere  Gardens,  He  had 
nothing  to  do  with  Be  Vere  Gardens,  but  to  surrender  and  give 
up  his  freehold  estate  for  the  purpose  of  forming  a  road,  and  that 
road  is  made  in  any  line  of  building  which  the  builder  chose  to 
prescribe  in  De  Vere  Gardens.  There  is  no  restriction  on  the 
part  of  the  Metropolitan  Board  of  Works  ;  they  do  not  proceed  to 
say  that  that  line  of  buildings  shall  be  strictly  followed ;  there  is  no 
such  suggestion  in  the  plan  that  was  certified.  The  builders  might 
have  gone  back  twenty  feet,  and  if  they  had,  what  would  then 
become  of  the  Plaintiff's  house  ?  It  would  have  been  standing 
out  in  the  road,  and  it  would  then  have  been  a  complete  obstacle 
to  the  light  and  air  perhaps  of  the  inhabitants  of  Be  Vere 
Gardens.  But  that  would  not  have  been  through  any  act  of  the 
Plaintiff.  He  has  done  nothing  but  exercise  his  right  as  owner 
of  this  land  to  build  upon  his  own  land  ;  and  he  has  kept  his  word 
with  the  Board  of  Works,  because  he  has  not  attempted  to  go 
beyond  that  line  of  pavement  which  they  claimed  and  secured 
for  the  enjoyment  of  the  public  when  they  assented  to  Be  Vere 
Gardens  being  made  into  a  road.  In  my  opinion  the  magistrate 
was  misled  by  the  case  put  before  him,  he  was  made  to  believe 
that  he  had  authority  and  he  had  none. 

The  fact  mainly  relied  upon,  as  I  gather  from  what-  some  of 
the  witnesses  have  said,  is,  that  the  Plaintiff  has  made  a  door  in 
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the  western  side  of  his  house,  and  that  he  has  made  it  to  open      C.  A. 
into  Be  Vere  Gardens.    In  my  opinion  the  Plaintiff  had  a  right  1884 
to  make  as  many  doors  as  he  liked  in  his  own  wall,  and  he  has  a  Baelow 
right,  now  that  the  pavement  is  dedicated  to  the  public,  to  step  Kensington 
out  of  his  own  house  on  to  that  pavement ;  and  there  was  no  Vestry. 
power  to  restrict  him  or  prevent  him.    However,  the  reasoning  of  v^b. 
the  case  has  less  to  do  with  it  than  the  strict  legal  right,  which  I 
have  to  consider,  bearing  in  mind  all  the  cases  which  have  been 
referred  to,  especially  Lord  AucJdand  v.  Westminster  District 
Board  of  Works  (1),  which,  as  Mr.  Millar  demonstrated  to  me 
this  morning,  cannot  in  any  degree  be  distinguished  from  this 
case,  except  only  that  Be  Vere  Gardens  did  not  previously  exist, 
and  the  five  cottages  in  Lord  Aucldand's  Case  did  previously  exist. 

It  is  now  said  that  because  the  Plaintiff's  building  comes  to  the 
edge  of  the  pavement  in  Be  Vere  Gardens,  he  impedes  the  view 
which  the  inhabitants  of  Be  Vere  Gardens  might  by  accident  have 
to  Kensington  Gardens.  It  must  have  been  an  oblique  view  at  all 
times.  To  the  importance  of  this  objection  I  have  not  given 
much  consideration,  but  I  am  inclined  to  think  that  a  more 
frivolous,  trifling,  and  unreasonable  suggestion  could  hardly  be 
made,  than  that  the  gentlemen  and  ladies  living  in  Be  Vere 
Gardens  would  complain  of  the  Plaintiff  for  having  built  his 
house  upon  his  own  land,  within  the  limits  which  the  pavement 
indicates. 

Then  it  is  said  that  I  have  no  jurisdiction.  That  was  said,  I 
suppose,  because  something  must  be  said.  I  hope  that  I  have 
jurisdiction  to  protect  the  owner  of  property  against  what  seems 
to  me  to  be  a  most  wrongful  act,  although  it  is  authorized  by 
the  order  of  a  police  magistrate  under  the  statute.  Of  course 
the  magistrate's  order  is  entitled  to  all  respect,  and  nobody  will 
imagine  that  I  fail  in  respect  to  his  order  or  have  anything  to 
say  against  it,  except  that  which  the  case  forces  me  to  say, 
namely,  that,  in  my  opinion,  lie  has  misread  this  Act  of  Parlia- 
ment, and  made  an  order  which  it  was  beyond  his  power  to 
make,  and  which,  as  against  this  Plaint i IT,  is,  and  ought  to  be, 
inoperative. 

As  to  the  other  points  about  the  date  of  the  order,  the  presence 
(1)  Law  Kop.  7  (Ml.  5U7. 
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e.  A.      of  Mr.  Elsclon,  and  the  presence  of  the  Plaintiff,  I  do  not  think 
1884       they  are  material  facts  in  the  case,  and  I  do  not  think  I  need  dwell 
Baklow    upon  them.    As  to  Mr.  Elsdon,  he  cares  nothing  about  it,  and 
J3NSINGT0N  ^^^^       vcstry  may  do  what  they  like  as  far  as  he  is  concerned. 
Vestey.     Upon  the  main  substantial  facts  of  the  case,  I  find  the  Plaintiff 
v.-c.  B.     entitled  to  build  the  house  in  Kensington  Boad  in  the  manner  he 
has  built  it,  although  one  side  of  it  touches  the  pavement  which 
he  has  surrendered  to  the  public.    Whether  the  vestry  were 
instigated  or  not  by  memorials  or  anything  else,  I  know  not ;  I 
have  not  to  inquire  into  that,  nor  have  I  anything  to  blame  them 
for,  except  only  that  I  have  to  decide  that  they  had  no  right  to 
avail  themselves  of  an  order  which  was  ultra  vires  of  the  magis- 
trate who  made  it,  and  was  not  applicable  to  the  facts  of  the  case 
before  me,  nor  within  the  purview  of  the  Act  of  1862. 

I  think,  therefore,  the  Plaintiff  is  entitled  to  the  injunction  he 
asks,  and  that  the  vestry,  or  rather  the  ratepayers,  unfortunately, 
I  am  sorry  to  say,  must  pay  the  costs. 

There  will  be  a  perpetual  injunction  in  the  terms  of  the  state- 
ment of  claim. 

J.  B.  D. 

0.  A.         From  this  judgment  the  Defendants  appealed.    The  appeal 
came  on  for  hearing  on  the  17th  of  June,  1884. 

Welster,  Q.C.,  Millar,  Q.C.,  and  Ingle  Joyce,  for  the  Appellants, 
were  stopped  by  the  Court. 

Marten^  Q.C.,  Bigly,  Q.C.,  and  B.  B.  Bogers,  for  the  Plaintiff, 
relied  on  the  same  arguments  as  in  the  Court  below.  They 
referred  to  the  25  &  26  Yict.  c.  102,  ss.  74,  75,  112,  and  cited 
Lord  Auckland  v.  Westminster  District  Board  of  WorJcs  (1). 

Millar,  in  reply. 

1884.  June  26.    Cotton,  L.J.  :— 

In  this  case,  at  the  request  of  Lord  Justice  Baggallay,  I  will 
give  ju  dgment  first.  It  is  an  appeal  from  the  judgment  of  Yice- 
Chanceilor  Bacon,  by  which  at  the  hearing  of  the  action  he 

(1)  Law  Eep.  7  Ch.  597. 
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granted  an  injunction  to  restrain  the  Defendants,  who  are  the      C.  A. 
vestry  of  St.  Mary  Abbotts,  KensingtoUy  from  proceeding  to  pull  1884 
down  a  portion  of  a  house  of  which  the  Plaintiff  is  the  owner,  barlow 
and  the  Defendants  have  appealed  to  us  from  that  judgment.  KENsmsToi 

The  house  in  question  is  the  corner  house  on  the  east  side  of  Vestey. 
the  street  which  runs  into  Kensington  Boad  at  right  angles,  and  Cotton,  l.j. 
which  street,  so  far  as  the  roadway  is  concerned  at  any  rate,  is 
called  De  Vere  Gardens,  and  the  ground  on  which  the  vestry  was 
threatening  to  pull  it  down  was  this,  that  by  the  proceedings 
which  had  been  taken  under  sect.  75  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862  (25  &  26  Yict.  c.  102),  under  an  order 
made  by  a  magistrate,  there  had  been  a  direction  that  so  much 
of  this  house  as  projected  beyond  the  general  line  of  buildings 
in  De  Vere  Gardens  should  be  taken  down ;  and  inasmuch  as  it 
had  not  been  taken  down  they  were  proceeding  under  the 
authority  of  the  Act  to  pull  it  down.  I  shall  presently  refer  to 
the  particular  circumstances  under  which  the  order  was  drawn 
up,  but  I  will  not  deal  with  that  question  now,  I  will  treat  the 
order  which  was  drawn  up  as  an  order  put  into  writing  which  the 
Act  requires  immediately  the  decision  of  the  magistrate  was 
given,  and  I  will  deal  with  the  objection  in  that  respect  after  I 
have  dealt  with  the  other  part  of  the  case. 

The  Plaintiff  is  the  owner  or  the  mortgagee  in  possession  of 
the  house,  and  the  order  was  not  made  as  against  him,  but  was 
made  under  the  Act  as  against  the  builder,  the  then  lessee,  who 
was  at  the  time  building.  What  I  will  first  consider,  being  the 
principal  question,  and  the  important  question,  which  has  been 
argued  before  us,  is  whether  this  portion  of  the  house  is  liable  to 
be  pulled  down  under  sect.  75  of  the  Act.  Now,  for  the  purpose 
of  considering  that  it  is  necessary  to  inquire  into  the  state  of  the 
land  as  it  was  before  the  present  streets  and  houses  were  built 
there.  Before  the  year  1875,  which  is  as  early  as  we  need  go, 
there  was  no  road  running  at  right  angles  towards  Kensington 
Head,  which  runs  east  and  west,  but  there  were  a  number  of 
houses  facing  the  Kensington  Boad,  and  at  the  back  there  was  a 
road  and  a  riding-school.  In  that  state  of  things  the  present 
Plaintiff  bouglit  a  considerable  block  of  land,  one  end  of  which 
abutted  on  tlie  Kensington  Boad,  for  the  purpose  of  a  buildino- 
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C.  A.  speculation — for  laying  it  out  in  new  streets,  and  for  letting  or 
1884       selling  the  land  for  building.    Down  the  middle  of  this  block 

Baelow  l^-^^  ^6  proposed  to  make  a  new  road  (I  will  call  it  road  for 
Kensington        present),  and  for  the  purpose  only  of  getting  proper  autho- 

Vestky.  rity  to  make  the  new  road,  he  was  bound  to  lay  plans  before  the 
Cotton,  L.J.  Metropolitan  Board,  which  he  did.  There  was  some  difficulty 
about  the  plan  w^hich  was  actually  sanctioned,  but  I  think  it  is 
quite  clear  what  it  was.  He  first  laid  a  plan  before  the  Metro-  - 
politan  Board,  which  purported  to  shew  something  about  the 
buildings  which  were  to  be  put  up,  but  that  was  a  matter  with 
which  the  Metropolitan  Board  had  nothing  to  do,  and  ultimately 
he  laid  before  the  Metropolitan  Board  a  fresh  plan,  altering  the 
name  of  the  road  which  he  proposed  to  make,  and  calling  it 
"  Be  Vere  Gardens^  By  this  plan  he  shews  a  new  road  stretchings 
from  Canning  Place,  which  was  the  southern  end  of  the  block 
of  land  he  had  bought,  right  through  until  it  ran  into  the  Ken- 
sington Boad,  and  that  road,  from  one  end  to  the  other,  was  a 
new  road,  and  he  called  it  Be  Vere  Gardens.  Then  it  is  material  to 
observe  that  there  were  houses  in  the  northern  part  of  this  block 
which  faced  the  Kensington  Boad,  and  among  them  a  public-house 
called  the  House  of  Call  for  All  Nations,  the  site  of  which  was, 
with  the  exception  of  what  I  shall  presently  mention,  on  the 
ground  occupied  by  the  roadway  of  Be  Vere  Gardens  ;  but  there 
was,  besides  the  body  of  the  public-house,  a  passage  by  its 
side,  part  of  which  apparently  was  covered  with  a  trellis,  over 
which  a  vine  that  grew  by  the  side  of  the  public-house  was 
trained,  and  under  this  vine,  and  on  the  benches  or  seats,  I  sup- 
pose, would  sit  those  who  went  to  the  Souse  of  Call  for  All 
Nations  to  take  refreshments.  That  was  what  you  may  un- 
doubtedly call  a  part  of  the  Eouse  of  Call  for  All  Nations,  but  on 
that  passage  there  was  really  no  building  ;  there  was  this  trellis 
which  supported  the  vine,  and  a  wall,  I  suppose,  on  the  other 
side,  but  whether  there  was  or  not,  is  to  my  mind  not  very 
material ;  and  the  portion  of  the  building  which  was  said  to  be 
offending  against  the  75th  section  is  occupying  the  site,  or  part 
of  the  site,  of  that  trellis-covered  passage. 

Now,  in  order  to  make  this  road  it  was  necessary  to  take  down, 
amongst  others,  the  public-house  called  the  Eouse  of  Call  for  All 
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Nations,  but  the  roadway  does  not  extend,  as  I  have  said,  over  the      C.  A. 
site  of  that  trellis-covered  passage.    The  trellis-covered  passage  1884 
-abutted  partly  on  a  house  occupied  by  a  confectioner,  and  the  baklow 
site  of  it  is  now  occupied  by  a  portion  of  the  Plaintiff's  house  i^ej^J^^^oj^ 
which  is  now  said  to  be  offending  against  sect.  75.    It  was  Vestby. 
suggested  to  us  at  first  (I  think  inaccurately),  on  the  result  of  the    cotton,  l.j. 
evidence,  that  the  whole  of  this  land  was  at  once  cleared  and 
made  vacant  land,  and  was  so  at  the  time  when  the  plan  was  laid 
before  the  Metropolitan  Board.    I  think  that  is  inaccurate,  but 
it  is,  to  my  mind,  not  really  material.    What  was  done  by  the 
Plaintiff  was  this.    From  time  to  time  he  sold  to  other  persons 
portions  of  the  land,  and  on  these  houses  were,  from  time  to  time, 
built,  but  it  is  undoubted  that  when  the  roadway  of  Be  Vera 
(xardens  was  made,  which  must  have  been  before  the  buildings 
could  have  been  put  up  there,  the  public-house  was  pulled 
down,  as  it  necessarily  must  have  been  in  order  to  make  that 
roadway.    Before  the  Plaintiff's  house  was  commenced,  there 
had  been  a  certain  amount  of  building  in  De  Vere  Gardens,  that 
is  to  say,  houses  had  been  built  on  the  east  side  of  Be  Vere 
Gardens,  which  came  up  to  the  sites  of  three  houses  which  appear 
on  the  plans,  two,  there  is  no  doubt,  being  in  Be  Vere  Gardens, 
and  the  third  being  the  Plaintiff's  house,  which,  or  a  part  of 
which,  is  in  question  in  this  case.    At  the  time,  as  I  understand, 
when  the  two  houses  which  are  now  immediately  abutting  on  the 
Plaintiff's  house,  were  not  built,  the  Plaintiff,  or  the  builder  who 
then  had  the  land,  so  began  to  build  as  to  shew  there  would  be  a 
projection  westward  beyond  the  westward  projection  of  the  house 
which  had  been  then  built  in  Be  Vere  Gardens.    In  that  state  of 
circumstances  application  was  made  under  the  Act  to  Mr.  Vul- 
liamy,  the  surveyor,  in  order  to  decide  what  was  the  general  line 
of  buildings  (those  are  the  words  of  the  Act)  in  Be  Vere  Gardens, 
It  is  called  the  building  line  generally,  but  it  really  is  the  general 
line  of  buildings,  and  he  gave  his  decision,  and  we  have  his  deci- 
sion and  the  plans  and  the  awards  before  us.   It  was  argued  before 
us  that  what  ho  had  laid  down  did  not  justify  the  contention  on 
which  the  magistrate  relied,  that  the  portion  of  the  Plaintiff's 
house,  assuming  it  to  be  in  Be  Vere  Gardens,  was  beyond  the 
general  line  of  buildings  in  Bo  Vere  Gardens.  It  is  put  two  ways, 
Vol.  XXVII.  2  C  .  1 
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C.  A.      in  the  first  place,  that  Mr.  Vulliamy  has  not  said  that  any  part  of 
1884      this  is  beyond  the  general  line  of  buildings  in  Be  Vere  Gardens  ; 
Baelow    and,  secondly,  that  he  has  not  said  that  this  is  in  De  Vere  Gardens: 

BIensington  treated  it  as  not  in  De  Vere  Gardens, 

Vestky.         jiiy  opinion  that  is  not  correct.    What  Mr.  Vulliamy  did  was 

Cotton,  L.J.    this,  he  laid  down  a  red  line  on  the  plan  which  was  before  him,. 

which  went  as  far  as  the  northern  end  of  the  northernmost  of  the- 
houses  then  existing  in  Be  Vere  Gardens.  It  there  stopped/! 
because  there  was  an  intervening  space  not  covered  with  a  house 
between  that  and  the  house  of  the  Plaintiff,  and  he  had  that 
line  marked  on  the  plan  as  shewing,  according  to  his  award,  the 
general  line  of  buildings  in  Be  Vere  Gardens,  on  a  reference  to 
him  to  decide  on  a  complaint  that  the  Plaintiff's  house  was 
beyond  the  general  building  line.  So  that,  in  my  opinion,  the 
general  line  of  buildings  is  laid  down  there  for  everything  which 
is  to  be  included  properly  in  Be  Vere  Gardens  ;  and  although  it 
stops  where  the  houses  stop,  that  will  shew,  if  it  is  a  house 
within  Be  Vere  Gardens  and  if  it  is  within  the  provisions  of 
sect.  75,  whether  it  has  or  has  not  offended.  Therefore,  I  must 
consider  that  the  general  line  of  buildings  in  Be  Vere  Gardens 
must  be  held  to  have  been  settled  by  the  architect  as  running 
so  as  to  leave  a  projection  of  this  building  of  the  Plaintiff's  to 
the  westward  beyond  it. 

But  that  of  course  does  not  settle  the  question,  for  there  are 
other  serious  points  to  be  considered.  The  first  point  one  has 
to  consider  is,  whether  this  house  is  within  the  provision  of 
sect.  75.  Now  that  section,  after  repealing  previous  sections, 
says  this :  "  Be  it  enacted  that  no  building,  structure,  or  erection 
shall,  without  the  consent  in  writing  of  the  Metropolitan  Board 
of  Works,  be  erected  beyond  the  general  line  of  buildings  in  any 
street,  place,  or  row  of  houses  in  which  the  same  is  situate  "—I 
need  not  read  the  rest.  The  first  point  is  this :  to  what  does  that 
apply  ?  Does  it  apply  to  a  house  which  is  built  on  the  site  of 
an  old  house  which  has  been  pulled  down  and  which  has  occupied 
a  more  prominent  position  ?  By  which  I  mean  a  position  stretch- 
ing farther  towards  the  roadway  than  the  other  houses.  In  my 
opinion  the  rule  was  correctly  laid  down  by  Lord  Jus.tice  Mellish 
and  also  by  Lord  Justice  James  (though  not  exactly  in  the  same 
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words)  in  the  case  of  Lord  AucJcland  y.  Westminster  District  Board  0.  A. 
of  Works  (1),  a  case  which  has  been  much  referred  to.  Lord  1884 
Justice  Mellish  says,  after  referring  to  sect.  74,  to  which  I  may  Baelow, 
have  to  refer  presently  :  "  To  make  the  two  sections  consistent  with  Kj-NsmGroN 
each  other,  I  think  that  we  must  construe  the  words  *  no  building,  Vestby. 
structure,  or  erection,'  in  the  75th  section  to  mean  no  building,  cotton, 
structure,  or  erection  built  or  erected  for  the  first  time."  The 
language  is  imperfect ;  "  for  the  first  time  "  requires  some  expla- 
nation. Of  course  every  new  house  that  is  put  up  must  be 
erected  for  the  first  time,  but  what  he  means  obviously  is  this :  a 
house  which  is  not  built  as  a  restoration  of  an  old  house — a 
building  which  is  not  built  as  a  restoration  of  an  old  building, 
but  one  which  is  to  be  considered  as  built  de  novo  as  regards  the 
rights  of  a  house.  Although  Lord  Justice  James,  with  reference 
to  the  certificate  which  was  before  him,  which  mentioned  vacant 
land,  uses  the  word  "  vacant,"  I  think  he  really  means  the  same 
thing,  because  he  says  (2)  :  "  I  am  of  opinion,  having  regard  to 
the  old  clauses  in  lieu  of  which  this  75th  section  was  enacted,  and 
having  regard  to  the  74th  section  which  immediately  precedes  it, 
and  to  the  whole  context  of  the  Act  and  the  whole  spirit  of  recent 
legislation  with  regard  to  dealing  with  private  persons'  property, 
that  the  75th  section  was  only  meant  to  apply  to  the  case  of  a 
new  building,  structure,  or  erection  being  built  on  land  which, 
for  the  purposes  of  the  Act,  would  properly  have  been  described 
by  Mr.  Vulliamy  as  vacant  ground."  Mr.  Vulliamy,  who  in  the 
plan  had  laid  down  the  building  line  in  that  case  beyond  Yorh 
Place,  had  described  a  site  of  the  old  house  which  the  plaintiff  had 
bought,  which  was  in  fact  pulled  down,  but  under  circumstances 
which  shewed  an  intention  to  rebuild  it,  as  "  vacant  land,"  and, 
therefore,  although  Lord  Justice  James  does  use  the  term  "  vacant 
land,"  in  my  opinion  what  he  means,  just  as  Lord  Justice  Mellish 
does,  is  this,  that  sect.  75  only  applies  to  a  house  which  may  be 
called  as  regards  the  rights  of  a  house  a  new  house ;  and  if  a 
man  has  a  house  which  is  pulled  down,  that  house  and  everything 
which  is  called  the  house,  if  he  shews  an  intention  to  rebuild  it, 
-  is  that  which  has  the  right  of  an  ancient  house  as  it  stood  ;  and 
in  that  respect  sect.  75  is  consistent  with  sect.  74.  Under  sect.  74 

(1)  Law  Kcp.  7  Oh.  GOG.  ('2)  Law  Kop.  7  Cli.  GOi. 

2  C  2  1 
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C.  A.      where  a  building  which  projects  beyond  the  general  line  of  the 
1884       street  (a  very  different  thing  to  what  we  have  in  sect.  75)  is  pulled 
Barlow     down,  the  authorities  can  require  it  to  be  thrown  back,  and  may 
Kensington  ^^^^^^  require  part  of  the  site  or  the  site  to  be  thrown  into  the 
Vestby.     street,  that  is,  into  the  public  thoroughfare,  or  may  require  the 
Cotton,  L.J.    building  simply  to  be  put  back,  but  in  either  case  paying  com- 
pensation.   I  must  observe  here — and  the  Yice-Chancellor  seems 
to  have  relied  upon  this,  and  it  was  also  urged  upon  us  in  the 
argument — that  it  is  not  a  case  of  giving  up  to  the  public  any 
part  of  this  ground.    The  Defendants  do  not  require  that  this 
should  be  thrown  into  the  public  thoroughfare  ;  the  question  is 
only  this,  whether,  having  regard  to  the  provisions  of  the  statute, 
this  building  has  transgressed  the  building  line.   Of  course  there 
will  be  interference  with  the  rights  of  the  Plaintiff  if  they  are 
entitled  to  pull  it  down,  but  it  is  not  a  question  whether  it  is 
dedicated  to  the  public  under  sect.  74. 

Now  can  this  house  be  called  a  new  house,  or  a  house  built  for 
the  first  time,  within  the  meaning  of  those  decisions  and  accord- 
ing to  the  true  construction  of  the  section  ?  In  my  opinion  it  is. 
To  my  mind  a  great  part  of  the  fallacy  of  the  argument  on 
the  part  of  the  Plaintiff  depended  upon  introducing  the  word 
"  house  "  into  sect.  75  instead  of  the  words  "  house  or  building." 
Of  course  a  house  is  a  building,  but  every  building  is  not  a 
house,  and  there  may  be  certain  rights  belonging  to  a  house 
which  cannot  be  said  to  belong  to  a  building  as  such.  But 
here,  in  my  opinion,  what  was  done  at  the  time  when  this  road- 
way was  made  did  prevent  the  Plaintiff  from  alleging  when 
he  wished  to  build  again  on  the  piece  of  land  covered  by  the 
seven  feet  that  he  was  rebuilding  the  old  house.  The  old  house, 
the  building  of  the  house,  was  entirely  gone.  I  refer  to  the 
public-house.  It  is  very  true  that  there  was  this  annexe  to  it 
which,  if  the  house  called  the  House  of  Call  for  All  Nations  had 
been  conveyed,  would  have  passed  by  the  conveyance.  But  that  is 
really  against  the  Plaintiff  here ;  because  the  house  was  gone, 
and  if  the  house  was  gone,  then  the  rights  of  the  house  in  respect 
of  that  which  was  a  mere  annexe  to  the  house  would  go  too  ;  and 
when  the  public-house  was  pulled  down,  although  puUed  down 
under  such  circumstances  that  the  Plaintiff  must  be  considered 
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as  shewing  an  intention  to  rebuild,  yet,  in  my  opinion,  if  lie      0.  A. 
did  rebuild,  what  he  shewed  an  intention  to  do  was  not  rebuild-  1884 
ing  that  house  but  building  on  the  land.    It  was  impossible  to  barlow 
rebuild  that  house.    It  was  pulled  down  under  circumstances 
and  for  a  purpose  which  rendered  the  rebuilding  of  the  house  Vestey. 
utterly  impossible.    Therefore  all  rights  in  respect  of  that  house    cotton,  l.j. 
were  gone,  and  it  cannot  be  said  that  when  in  building  a  part 
of  a  house  principally  occupying  another  site  he  puts  part  of 
it  on  what  would  have  passed  as  matter  of  conveyance  as  part 
of  the  house  called  the  House  of  Call  for  All  Nations,  he  is  re- 
building the  House  of  Call  for  All  Nations.    He  is  not ;  he  is 
wishing  to  take  the  piece  of  ground,  which  is  really  a  vacant 
piece  of  ground,  to  use  it  in  rebuilding  the  pastry-cook's  shop  ; 
and  to  say  that  he  is  to  be  entitled  to  the  rights,  not  of  the 
pastry-cook's  shop,  but  of  the  House  of  Call  for  all  Nations,  w^hich 
he  utterly  destroyed  as  a  house  by  pulling  it  down,  seems  to  me 
absurd.  In  my  opinion,  therefore,  this  is  not  a  house  rebuilt  with 
the  rights  of  the  old  house,  but  a  new  house  built  for  the  first 
time  with  all  the  liabilities  which  attach  to  it. 

It  is  said,  however,  that  there  is  something  in  the  judgment  in 
Lord  Auckland  v.  Westminster  District  Board  of  Works  (1)  which 
is  against  that  view,  and  what  I  refer  to  is  in  Lord  Justice 
MellisKs  judgment  (2).  He  says  this :  "  Then  the  only  other 
question  on  which  there  can  be  any  doubt  is,  whether  there  is  any 
difference  between  the  actual  site  of  the  house  and  the  court- 
yard, which  was  behind  the  house.  In  my  opinion  there  is  no 
difference.  The  front  of  the  house  was  not  towards  York  Place 
at  all,  but  the  side  of  the  house  ran  all  along  York  Place,  and 
beyond  that  there  was  a  continuous  wall  of  some  height,  which 
separated  the  court-yard  from  York  Place.  Even  assuming  that 
there  was  a  line  of  street  in  York  Place,  I  do  not  think  that  would 
be  an  open  space  within  the  meaning  of  the  75th  section.  The 
plaintiff  has  a  house,  and  a  wall  beyond  his  house  which  incloses 
his  court-yard.  His  court-yard  is  as  much  a  private  place  as  any 
other  part;  it  is  not  in  any  way  dedicated  to  the  use  of  the 
public."  There  Lord  Auckland  had  retained  the  site  of  the 
house,  and  intended  to  rebuild  upon  it ;  therefore  retaining  the 
(1)  Law  Hep.  7  Cli.  597.  (2)  Law  Kop.  7  Ch.  60S. 
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0.  A.      house  as  a  house  and  rebuilding  it  as  a  house,  he  retained  all 
1884      the  rights  of  the  house  in  respect  not  only  of  the  actual  site 
Barlow  house,  but  also  as  regards  that  which  was  covered  by 

KENsmGTON        court-yard.    But  here  it  is  just  the  contrary.    The  Plaintiff 
Vestry,     has  entirely  pulled  down  the  old  house,  and  having  done  that 

Cotton,  and  prevented  himself  from  in  any  way  building  ap  the  house  or 
restoring  the  house,  he  wants  to  insist  upon  the  rights  of  the  old 
house,  the  House  of  Call  for  All  Nations,  in  respect  of  this  which 
was  never  covered  by  any  building,  and  which,  when  the  public- 
house  was  pulled  down,  became,  in  my  opinion,  a  vacant  piece  of 
ground,  and  not  a  piece  of  ground  in  respect  of  which  any 
rebuilding  of  the  house  which  was  gone  could  be  claimed  on  the 
part  of  the  Plaintiff. 

But  then  it  was  said  that  it  was  within  sect.  74.  I  have  pointed 
out  the  difference  between  the  enactments  of  sect.  74  and  sect.  75. 
In  my  opinion  the  Plaintiff  cannot  in  any  way  bring  himself 
within  sect.  74.  Sect.  74  applies  to  a  case  where  there  is  a  house 
or  building  which  projects  beyond  the  line  of  the  other  houses 
regarded  as  an  existing  street.  That  cannot  be  said  here.  When 
this  street  was  first  made  it  involved  necessarily  the  destruction 
of  the  house  called  the  House  of  Call  for  All  Nations,  which,  when 
pulled  down  for  the  purpose  of  making  the  road,  left  the  arbour 
or  vine-covered  passage,  as  regards  building,  a  vacant  piece  of 
ground,  and  one  in  respect  of  which  there  was  no  building  project- 
ing in  any  existing  street  within  the  meaning  of  sect.  74. 

Before  I  pass  from  this  part  of  the  case,  I  think  I  ought  just  to 
say  that  Lord  Auckland's  Case  (1),  on  which  principally  the  Vice- 
Ohancellor  decided  this  case,  in  my  opinion  gives  no  assistance  to 
the  Plaintiff;  possibly  in  one  point  which  I  shall  have  to  consider 
it  may  be  against  him.  In  that  case  YorJc  Place  ran  at  right 
angles,  or  nearly  so,  to  another  street.  There  had  been  a  corner 
house  which  projected  very  close  up  to,  and,  I  think,  touched, 
the  side  of  York  Place,  and  then  after  passing  a  court-yard  there 
was  a  recess  and  a  row  of  houses  which  stood  back  some  distance 
from  York  Place.  Of  course  that  was  a  house  projecting  beyond 
other  houses  towards  the  roadway  of  York  Place  ;  but  it  was  a 
house  in  respect  of  which  the  rights  of  rebuilding  were  saved. 
(1)  Law  Eep.  7  Ch.  597. 
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It  had  been  pulled  down  by  the  railway  company  simply  for  the      c.  A. 

purpose  of  making  their  railway,  and  they  sold  their  ground,  which  i884 

of  course  could  only  be  made  profitable  by  rebuilding  the  old  barlow 

house,  which  Lord  Auckland  proposed  to  build  on  the  old  site.  ^• 

.  .  .  Kensington: 

Therefore  it  was  not  a  house  built  for  the  first  time,  but  it  was  Vestry. 

a,  rebuilding  of  an  old  house  in  the  eye  of  the  law,  so  as  to    cotton,  l.j. 

prevent  sect.  75  from  applying. 

The  next  question  we  have  to  consider  is  this,  Is  this  seven 
feet  projection  beyond  the  general  line  of  building  fixed  by  Mr. 
Vulliamy  in  Be  Vere  Gardens  f  I  have  already  expressed  my 
opinion  that  it  is.  He  lays  down  what  the  line  is  by  shewing  a 
red  line  going  as  far  as  the  houses  which  were  clearly  in  De  Vere 
Gardens,  and  a  projection  of  that  line  will  cut  off  the  seven  feet 
which  are  in  dispute  in  the  Plaintiff's  house. 

But  then  there  is  another  point,  of  course,  which  we  have  to 
consider  before  we  can  decide  this  case,  which  is  this:  The  75th 
section  enacts  "  that  no  building,  structure  or  erection  shall  .  .  . 
be  erected  beyond  the  general  line  of  buildings  in  any  street,  place, 
or  row  of  houses  in  which  the  same  is  situate."  The  contention 
was  that  it  could  not  be  said  that  this  was  a  building  in  De  Vere 
Gardens,  and  here  there  comes  out  with  considerable  force  that 
fallacy  which  arose  from  substituting  the  word  "house"  for  the  word 
*^  building  "  which  exists  in  the  Act.  It  was  said  (and  this  seems 
to  have  prevailed  with  the  Yice-Chancellor)  that  a  house  cannot 
be  in  two  streets,  that  a  house  is  either  in  Kensington  Boad  or 
in  De  Vere  Gardens,  that  this  house  is  in  Kensington  Boad,  and 
that,  therefore,  it  cannot  be  in  De  Vere  Gardens.  Now  really  that 
is  a  double  fallacy.  It  is  a  fallacy  to  substitute  the  word  "house" 
in  the  Act  of  Parliament  for  the  word  "  building,"  and  it  is  a 
fallacy  to  use  language  which  we  make  use  of  for  the  purpose  of 
describing  the  place  to  which  we  are  to  go  and  to  which  we  are  to 
direct  our  letters.  When  you  say  that  a  house  is  a  liouse  in  such 
iind  such  a  square,  what  you  mean  is  that  that  is  the  way  in  which 
you  describe  it.  It  is  No.  1  or  No.  2  in  a  particular  square,  or 
it  is  No.  1  or  No.  2  in  a  certain  street.  It  is  perfectly  clear  that 
physically  some  houses  are  partly  in  one  street  and  partly  in 
another,  but  for  the  matter  of  description  we  take  one  street,  one 
square  only ;  and  as  a  rule,  for  the  purpose  of  description,  we 
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C.  A.  refer  to  tlie  house  as  being  in  the  place  in  which  its  principal 
1884      front  is,  and  not  always  where  its  principal  entrance  is.  People 

Eaelow  who  have  corner  houses  in  squares,  although  the  entrance  doors 
[Kensington  street,  like  it  better  to  be  described  as  being  in 

Vestry,  the  square  than  as  being  in  the  adjoining  street.  However,  that 
Cotton,  L. J.  is  mere  description.  It  is  obvious  that  a  house  may  be  partly  in 
two  streets :  it  may  run  right  through  from  one  street  to  another^ 
although  it  may  be  described  by  a  number  in  one  of  those  streets. 
But  the  real  fact  is  the  word  "  house "  is  not  used  here,  and 
although  for  the  purposes  of  description  this  may  be  called  a 
house  in  Kensington  Boad,  yet  what  we  have  to  consider  is, 
whether  there  is  a  "  building,  structure  or  erection  "  in  Vere 
Gardens  beyond  the  building  line.  Now  is  this  or  not  in  Be  Vere 
Gardens  ?  "  Building,  structure  or  erection  "  may  of  course  apply 
to  part  of  a  house  just  as  much  as  to  the  principal  front  of  a  house. 
Is  this,  therefore,  in  Be  Vere  Gardens?  In  my  opinion  it  is. 
Be  Vere  Gardens  is  the  name  given  to  the  roadway  for  the  first 
time  constructed  shortly  after  1875.  It  ran  as  a  new  roadway 
from  Canning  Place  right  through  into  the  Kensington  Boad, 
and  went  beyond  the  site  where  this  erection  and  building 
stands. 

We  were  told  that  various  architects  and  various  authorities 
have  put  a  different  construction  upon  the  language,  and  have 
always  allowed  corner  houses,  when  the  principal  front  is  in 
another  street,  to  project  beyond  into  the  line  of  building  in  the 
street  in  which  their  side  is.  I  entirely  decline,  in  construing 
Acts  of  Parliament,  to  be  influenced  by  any  opinions  expressed 
by  any  surveyor  or  other  person.  If  it  is  desirable  that  the  law 
should  not  be  as  I  understand  the  present  Act  of  Parliament  to 
make  it,  of  course  Parliament  can  interfere.  If  on  one  side  of 
Be  Vere  Gardens  there  is  a  row  of  houses  facing  all  the  same  way, 
reaching  up  to  Kensington  Boad,  which  I  understand  to  be  the 
case,  and  if  on  the  other  side  the  last  building  is  the  side  of  a/ 
house,  whose  principal  front  is  in  Kensington  Boad,  can  it  be 
said  that  Be  Vere  Gardens  ends  at  the  corner  on  one  side  and 
short  of  the  corner  on  the  other  ?  In  my  opinion  that  is  all  Be 
Vere  Gardens  right  down  to  its  intersection  with  and  running  into 
the  Kensington  Boad.  In  my  opinion,  therefore,  there  is  here  a 
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house  newly  erected  subject  to  the  Act ;  there  is  a  portion  of  the      C.  A. 
house,  that  is,  a  building,  structure  or  erection  in  Be  Vere  Gar-  1884 
dens  projecting  beyond  the  general  line  of  buildings  in  De  Vere  baklow 
(^(^rdens.  Ke^wgton 

I  ought  to  mention  in  passing,  that  reliance  was  placed  on  Yestry. 
different  language  used  in  some  other  parts  of  the  Act  of  Parlia-  cotton,  l.j. 
ment  which  enacts  that  parts  of  the  building  offending  may  be 
pulled  down,  but  here  it  is  the  offending  building.  No  doubt 
the  language  varies.  It  may  be  necessary  in  order  to  remove  the 
obstruction  to  remove  the  whole  building,  and  the  whole  build- 
ing may  be  projecting.  It  is  very  possible  that  there  might  be  a 
building  projecting.  You  are  to  pull  down  the  whole  building 
if  it  is  necessary  ;  or  you  are  to  pull  down  part  of  the  building 
if  that  will  remove  the  obstruction  which  does  offend  by  going 
beyond  the  general  line. 

But  then  there  was  another  objection  taken,  which  we  ought  to 
deal  with.  The  75th  section  requires  that  an  order  shall  be  made 
in  writing  by  a  magistrate  directing  the  removal  of  the  offending 
building  within  a  reasonable  time  to  be  fixed  by  the  magistrate 
by  his  order  in  writing.  Here  the  order  being  made  by  the 
magistrate  not  in  writing,  but  the  order  having  been  made  on  the 
builder  being  summoned,  on  the  24th  of  January,  eight  weeks' 
time  was  given  and  the  order  in  writing  was  only  drawn  up 
either  on  the  day  or  the  day  before  the  time  expired.  It  was 
said  that  was  wrong,  and,  therefore,  that  the  vestry  were  acting 
entirely  without  authority.  But  in  my  opinion  that  objection, 
which  would  necessitate  going  again  before  the  magistrate,  cannot 
prevail.  The  order  recites  that  the  matter  was  heard  on  a  certain 
day,  and  recites  what  was  necessary  to  enable  the  order  to  be 
made,  and  then  it  directs  the  builder  to  pull  down  this  offending 
projection  within  eight  weeks  from  a  day  in  January.  That  is 
drawn  up  just  at  the  expiration  of  the  time,  but  it  recites  that 
the  parties  had  notice  a  long  time  before,  and  the  order  fixes 
this  as  a  reasonable  time.  The  order  is  put  into  writing  only  to 
enable  the  compulsory  proceedings  to  be  taken  if  the  parties  do 
not  choose  to  obey  the  directions  which  have  been  given  by  the 
magistrate.  In  my  opinion,  therefore,  the  objection  that  this 
order  was  not  drawn  up  or  served  within  a  proper  time  cannot 
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C.  A.      prevail.    The  Act  says  notiiing  about  service,  althougli,  of  course, 
1884      a  man  ought  to  have  notice  of  it. 
Bablow       Therefore  the  action  of  the  Plaintiff  entirely  fails,  the  vestry 
Kensington  ^^^^S  entitled,  in  my  opinion,  to  proceed  under  the  powers  which 
Vestry,     by  the  Act  of  Parliament  are  given  in  such  a  case.    It  would  not 
C5otton,  L.j.   be  reasonable,  I  think,  that  the  vestry  should  at  once  proceed  to 
pull  down  the  offending  portion  of  the  building.    The  Plaintiff 
has  been  disputing  the  validity  of  the  order,  and  at  first  with 
success,  and,  of  course,  it  is  an  important  question ;  so  I  think  the 
better  course  will  be  that  although  the  appeal  will  be  allowed  the 
order  discharging  the  judgment  of  the  Vice-Chancellor  shall  not 
be  drawn  up  for  six  weeks,  so  as  to  give  the  Plaintiff,  if  he 
desires  to  do  so,  the  opportunity  of  altering  the  structure  of  the 
house  and  of  removing  the  offending  portion. 

L1NDLEY3  L.J. : — ' 

I  am  of  the  same  opinion.  After  the  elaborate  manner  in 
which  the  facts  have  been  investigated  by  Lord  Justice  Cotton 
my  observations  will  be  very  few.  I  start  with  this,  that  the 
power  given  by  sect.  75  of  the  Metropolis  Local  Management  Act, 
1862,  is  one  of  those  very  arbitrary  powers  which  require  to  be 
narrowly  watched,  and  certainly  I  think  every  member  of  the 
Court  feels  bound  to  look  very  carefully  at  what  has  been  done 
to  see  that  no  house  is  pulled  down  unless  the  demolition  is 
authorized  by  the  Act  of  Parliament  when  it  is  construed 
accurately  and  carefully. 

Now  in  order  to  appreciate  this  case  it  seems  to  me  to  be 
very  important  to  ascertain  exactly  the  state  of  things  when  the 
old  house  existed,  because,  for  some  time  there  was  a  little 
obscurity  about  that,  and  until  the  obscurity  was  removed  there 
was  considerable  ground  for  contending  that  the  case  fell  not 
within  sect.  75  but  within  sect.  74,  and  that  the  decision  in  Lord 
Auckland  v.  Westminster  Local  Board  of  Works  (1)  applied  to  it. 
When  the  state  of  the  old  property  is  ascertained,  as  it  is  by  refer- 
ence to  the  maps  which  are  in  evidence,  it  is,  I  think,  clear  that 
there  never  was  upon  the  site  of  the  offending  portion  of  this 
building  any  building  whatever.  There  was  a  yard  and  there 
(1)  Law  Kep.  7  Ch.  597. 
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was  a  trellis  work,  and  a  vine  over  it,  but  the  offending  portion  ^- 
of  this  building  does  not  replace  any  building  which  previously 
existed.    The  space  which  intervened  between  the  confectioner's  Baelow 
shop  and  the  public-house,  the  House  of  Call  for  All  Nations,  was  Kensington 
not  in  any  way  covered  by  the  old  building,  which,  if  the  old  "^^^^^ 
houses  had  remained,  and  this  street.  Be  Vere  Gardens^  had  i^i°^iey^L.j. 
been  driven  through  them,  could  be  set  back  under  sect.  74 
upon  compensation  being  given.    I  think  Mr.  Bighi/  was  right 
in  inviting  our  attention  to  that  state  of  things,  and  if  it 
had  appeared  that  after  driving  this  street  through  the  old 
buildings  there  would  have  been  an  old  building  projecting  so 
that  the  present  house  could  be  considered  as  built  on  the  site  of 
that  projecting  house,  then  I  think  Lord  AucMand's  Case  (1)  would 
have  applied,  and  we  should  have  been  bound  to  hold  that  the 
case  was  within  sect.  74  and  not  sect.  75.  The  facts  displace  that 
altogether.    This  offending  portion  of  the  house  does  not  repre- 
sent any  house,  which,  if  it  had  stood,  would  have  been  projecting 
or  could  have  been  set  back  under  sect.  74.    Looking  then  at 
sect.  75  we  must  examine  the  words  with  care,  and  the  first  thing 
we  must  look  at  is  this  (it  is  a  question  of  fact)  :  Is  this  offending 
portion  of  the  house  in  a  "  street,  place,  or  row  of  houses  "  known 
by  the  name  of  De  Vere  Gardens,  or  is  it  not  ?    Because  if  it  is 
not,  sect.  75  does  not  apply.    That  depends  of  course  upon  what 
is  meant  by  the  expression  "  street,  place,  or  row  of  houses,"  and 
with  reference  to  that  it  does  not  seem  to  be  unimportant  to  look 
at  the  plan  which  Mr.  Elsdon  the  builder  laid  before  the  Metro- 
politan Board  of  Works,  and  which  the  Metropolitan  Board  of 
Works  sanctioned.  Taking  that  plan,  what  was  there  meant  by  the 
"  street,  place,  or  row  of  houses  "  to  be  called  De  Vere  Gardens  is 
delineated  with  accuracy.  The  line  of  buildings  is  not  delineated. 
I  bear  that  in  mind.    The  place  or  street,  or  whatever  it  is,  to  be 
called  Be  Vere  Gardens,  and  to  be  sanctioned  under  that  appel- 
lation, was  the  street  or  place  accurately  marked  out  upon  this 
line,  which  upon  that  plan  denoted  the  line  of  area  east  and  west. 
That  was  the  street  which  ran  right  up  into  Kensington  Boad. 
The  offending  portion  of  this  building  is  in  that  street,  so  under- 
stood in  that  sense  of  the  word.    I  think  there  can  be  no  doubt 
CI)  Law  Rep.  7  Ch.  597. 
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0.  A.      at  all  about  it.    The  house  is  not.    Lord  Justice  Cotton  has 
1884       explained  the  ambiguity  of  that  expression.    If  a  house  is  called 
Baelow  ^     some  place  in  Kensington  Boad  that  is  a  mere  description 

for  the  sake  of  convenience  of  reference ;  but  the  actual  situation 

Kensington 

Vestky.  of  this  strip  of  land  upon  which  the  offending  part  of  this  house 
Lindiey,  L.J.  is,  cau,  I  think,  only  be  said  to  be  in  De  Vere  Gardens  in  the  true 
sense  in  which  the  builder  used  the  expression  when  he  got  out 
the  plan,  and  in  the  true  sense  of  the  expression  in  sect.  75  of 
the  Act  of  Parliament. 

Having  got  so  far,  then  comes  this  question.  Does  the  house  pro- 
ject beyond  the  line  of  buildings  in  that  street  ?  Now  the  question 
whether  it  does  or  does  not  must  be  decided  with  reference  to  the 
general  line  of  buildings,  and  the  general  line  of  buildings  must  be 
ascertained  by  Mr.  Vulliamy.  It  is  to  be  observed  that  whilst  the 
Legislature  has  entrusted  to  Mr.  Vulliamy,  the  architect  of  the 
Metropolitan  Board  of  Works,  the  power  of  deciding  where  the 
general  line  of  buildings  in  the  street  is,  it  has  not  entrusted  to 
him  the  power  of  deciding  in  what  street  a  particular  offending 
structure  may  be.  He  cannot  for  example  certify  that  this  par- 
ticular offending  structure  is  in  Be  Vere  Gardens  or  that  it  is  in 
Kensington  Boad.  That  is  not  left  to  his  decision.  That  is  to  be 
found  out  as  best  it  can,  like  any  other  disputed  fact,  but  having 
got  the  fact  that  part  of  the  house  is  in  Be  Vere  Gardens,  then 
the  question  of  where  the  general  line  of  buildings  in  Be  Vere 
Gardens  is,  is  to  be  decided  by  Mr.  Vulliamy,  and  as  far  as  I  can 
see,  he  has  decided  that  rightly.  Nobody  I  believe  can  question 
it;  but  that  is  perhaps  a  moot  point  which  is  now  under  con- 
sideration. At  all  events  the  Act  of  Parliament  says  he  is  to 
decide  and  by  his  certificate  he  did  decide  it,  and  taking  the 
line  of  building  in  Be  Vere  Gardens  as  delineated  in  the  sketch 
annexed  there  can  be  no  question  that  the  second  point  is  made 
out — that  this  offending  portion  projects  beyond  that  building 
line.  This  is  really  decisive  in  favour  of  the  view  taken  by  the 
vestry  on  the  facts  and  on  what  I  may  call  the  merits  of  the  case. 

It  was  put  to  us  very  powerfully  by  the  counsel  for  the  Plaintiff 
that  this  is  a  very  harsh  interpretation,  and  one  which  requires 
to  be  applied  with  very  great  care,  and  it  was  argued  that  if  this 
construction  was  right  the  owner  of  the  corner  house  might  have 
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been  forced  to  set  his  house  back,  nobody  knows  to  what  extent,      0.  A. 
if  the  person  who  built  the  houses  in  Be  Vere  Gardens  chose  to  1884 
build  them  far  back.    We  must  bear  in  mind  in  considering  any  barlow 
argument  of  that  kind  the  peculiar  circumstances  of  this  case.  ;g^j^s^(.^Q, 
Mr.  Elsdon,  who  bought  the  property  from  Mr.  Barlow  and  cleared  Vestry. 
it  for  building,  mortgaged  this  particular  house  back  again  to   Lindiey,  l.j 
Mr.  Barlow,  and  Barlow  was  in  effect  in  a  position  to  determine 
by  bargain  or  otherwise  where  the  general  line  of  buildings  should 
be  ;  and  we  may  suppose  that  he  looked  after  his  own  interests ; 
and  he  was  content  to  sell  those  bits  of  land  which  are  now 
covered  with  houses  upon  the  assumption  that  the  building  line 
of  Be  Vere  Gardens  should  be  where  it  is.    He  could  have  stipu- 
lated that  it  should  be  nearer  the  pavement  if  he  liked.  What 
he  has  done  is  this.    He  has  pulled  down  all  the  houses  in 
Kensington  Boad  and  has  sold  lots  to  persons  upon  the  faith  of 
Be  Vere  Gardens  running  up  to  Kensington  Boad,  and  upon  the 
faith  that  there  should  not  be  any  break  in  that  line  of  building 
(that  is  plain  enough)  and  having  got  a  piece  of  land  left  he 
thought  there  was  space  enough  to  build  three  houses  upon  it, 
whereas  he  ought  to  have  been  content  with  two.    So  much  for 
the  merits.  There  is  no  hardship  in  the  case.  I  am  satisfied  that 
in  what  we  are  doing  we  are  merely  holding  him  to  his  bargain. 

But  that  is  apart  from  the  legal  question.  The  legal  question 
is.  Where  is  the  offending  portion  of  the  house  ?  Is  it  in  Be 
Vere  Gardens,  and  does  it  project  beyond  the  general  line  of 
buildings  ?  My  answer  to  that  is  that  it  is  in  Be  Vere  Gardens, 
and  it  does  project. 

Now  I  pass  to  another  point  which  requires  attention,  though 
it  is  a  purely  technical  one ;  I  mean  the  point  that  no  order  in 
writing  was  served  in  proper  time.  The  75th  section  requires 
that  the  order  of  the  magistrate  shall  be  in  writing,  and  that 
that  order  ^  shall  limit  a  reasonable  time  for  the  builder  to 
demolish  his  house,  and  then  it  says  that  in  default  of  the 
building  being  demolished  within  the  time  limited  by  the  order, 
the  vestry  may  demolish  the  house.  The  true  construction,  I 
think,  is  this,  that  the  builder  is  not  bound  by  any  order  which 
is  not  in  writing.    There  must  be  an  order  in  writing,  and  he 
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0.  A.  must  liave  a  limited  time,  and  a  reasonable  time,  and  that  reason- 
1884  able  time  must  be  given  to  bim  by  the  order  in  writing,  and 
Baelow    therefore  it  did  appear  to  me  at  one  time  to  be  a  very  forcible 

Kensington  observation  that  he  had  not  had  a  reasonable  time  given  by  this 
Vestby.    order  in  writing.    Let  us  see  how  that  matter  stands.    It  would 

Lindiey,L.j.  not,  I  apprehend,  be  competent  for  the  Court  to  differ  from  the 
magistrate  as  to  whether  a  given  time  was  or  was  not  a  reasonable 
time,  unless  it  could  be  shewn  that  it  was  not  under  the  circum- 
stances a  reasonable  time.  Now,  with  regard  to  the  circumstances 
of  this  case  it  is  not  right  to  say  that  the  time  limited  in  this 
order  was  not  reasonable.  On  the  contrary,  I  think  it  was  reason- 
able. The  facts  are  peculiar,  and  are  as  follows :  In  the  first 
place  there  is  nothing  in  the  Act  of  Parliament  which  says  any- 
thing at  all  about  service  of  the  order.  The  actual  working  of 
the  order  may  be  ascertained  from  Jems' s  Act  (1),  and  by  that 
no  service  of  the  order  in  writing  is  required.  The  method  in 
JemVs  Act  is  this:  There  is  to  be  a  summons  in  writing,  and 
then  whenever  required  the  order  is  to  be  drawn  up  in  the  proper 
form,  and  there  is  no  provision  in  Jervis's  Act  for  serving  any- 
thing in  writing  except  under  sect.  17,  where  service  is  required 
of  a  mandatory  order  for  the  purpose  of  committing  a  man  to 
prison;  so  that  when  we  have  pressed  upon  us  the  argument 
that  the  order  has  not  been  served,  the  answer  is  that  the  Act  of 
Parliament  does  not  require  it.  What  we  have  in  substance  is 
this:  Mr.  Elsdon  was  sunjmoned  before  the  magistrate  on  the 
14th  of  November,  there  were  several  adjournments,  and  on  the 
29th  of  November  the  case  came  on,  and  on  the  24th  of  January 
the  order  was  actually  made.  It  gave  the  builder  eight  weeks 
within  which  to  pull  the  house  down;  but  the  order  was  not 
formally  put  into  writing  or  served  until  the  eight  weeks  were 
nearly  out.  Elsdon  says  in  his  examination  that  he  received  the 
summons,  that  he  attended  it,  that  he  was  present  at  all  the 
adjournments,  that  he  was  present  when  the  final  order  was  pro- 
nounced, and  that  he  knew  all  about  it,  and  made  inquiries  about 
it,  and  we  know  by  his  proceedings,  and  by  the  proceedings  of 
the  present  Plaintiff,  who  is  the  mortgagee,  that  there  never  was 
(1)  11  &  12  Vict.  c.  43. 
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any  controversy  about  the  time  not  being  a  reasonable  time.  The      0.  A. 
controversy  was  on  a  different  question  altogether.    The  con-  1884 
troversy  was  whether  the  magistrate  had  jurisdiction  to  make  the  Baklow 
order.    I  think  the  magistrate  was  entitled  to  say,  having  regard  ^ENsiNGTOii 
to  what  has  taken  place,  that  eight  weeks  from  the  24th  of  Vestry. 
January  was  a  reasonable  time.    I  observe  that  the  Plaintiff  in  Lmdiey,  l.j. 
his  pleadings  does  not  controvert  that.    His  objection  goes  to 
the  substance  of  the  thing — that  this  offending  portion  of  the 
house  is  not  in  Be  Vere  Gardens^  and  that  the  magistrate  had  no 
jurisdiction  at  all.    It  appears  to  me  that  the  objection  started 
by  Mr.  Marten  in  respect  of  this  order  of  the  magistrate  is  un- 
tenable, and  although  I  quite  agree  that  we  ought  to  look  very 
carefully  at  the  Act  to  see  that  this  power  of  ordering  a  house  to 
be  pulled  down  is  not  abused,  I  have  come  to  the  conclusion 
that  the  order  of  the  magistrate  was  right,  that  he  had  jurisdic- 
tion to  do  what  he  did,  and  that  there  is  no  ground  whatever  for 
restraining  the  vestry  from  acting  upon  it. 

I  propose,  therefore,  in  order  to  make  it  quite  clear  what  the 
decision  of  the  Court  is,  to  declare  that  so  much  of  the  house 
in  the  pleadings  mentioned  as  projects  beyond  the  general  line 
of  buildings  in  De  Vere  Gardens,  as  decided  by  Mr.  VuUiamy 
in  his  certificate  of  the  18th  of  October,  1881,  is  situate  in  Be 
Vere  Gardens,  and  was  erected  therein  beyond  such  general  line 
of  buildings  without  the  consent  in  writing  of  the  Metropolitan 
Board  of  Works;  and  then  discharge  the  order  of  the  Vice- 
Chancellor  with  costs,  both  here  and  below. 

I  quite  agree  that  this  order  should  not  be  drawn  up  for  six 
weeks,  so  that  the  parties  may  come  to  some  arrangement  if  they 
can.  It  is  quite  possible  that  some  arrangement  may  be  made 
by  the  builder  and  the  Board  of  Works  under  sect.  76,  which 
may  resiilt  in  some  kind  of  amicable  settlement  being  made. 
However,  that  is  for  them  to  consider. 

Baggallay,  l.j.  : — 

I  have  had  an  opportunity  of  considering  the  circumstances  of 
this  case  very  fully  with  my  colleagues,  and  I  entirely  agree  in 
the  views  that  have  been  so  fully  expressed  by  them ;  but  being 
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C.  A,      myself  a  ratepayer  of  Kensington  parish  I  preferred  and  thought 
1884      it  right  that  those  views  should  be  expressed  by  them,  and  that  I 
Barlow 

should  simply  express  my  concurrence  in  them  without  going 
into  details. 


V. 

Kensington 
Vestry. 


Solicitors :  Last  &  Sons  ;  Fontifex,  Hewitfj  &  Pitt. 

M.  W. 


July  15. 


C.  A.  In  re  COMPTON. 

NOETON  V.  COMPTOK 

[1882   C.  922.] 

Practice — Appeal — Admission  of  Fresh  Evidence — Claim  in  Administration 
Action — Order ^  whether  interlocutory  or  final — Rules  of  Supreme  Court, 
1883 — Order  lyiii.,  rr,  4,  15. 

Although  an  order  made  on  a  summons  by  a  creditor  in  an  administra- 
tion action  is  considered  as  if  interlocutory  for  the  purpose  of  determining 
the  time  within  which  an  appeal  must  be  brought,  for  other  purposes  it  is 
a  final  order,  and  therefore  fresh  evidence  cannot  be  given  on  the  appeal 
without  the  special  leave  of  the  Court. 

In  this  case  an  order  was  made  by  Mr.  Justice  Fear  son  on  an 
adjourned  summons  rejecting  the  claim  of  a  creditor  on  the  estate 
of  a  testator  which  was  being  administered  in  the  action.  The 
order  was  made  on  the  7th  of  July,  1883  ;  the  appeal  was  brought 
within  three  weeks,  but  was  set  down  in  the  general  list  of  final 
appeals. 

Cozens-Hardy,  Q.C.,  and  Bardswell,  for  the  Appellant,  proposed 
to  read  an  affidavit  which  had  been  filed  since  the  hearing  in 
the  Court  below. 

Metliold,  for  the  Eespondent : — 

We  object  to  the  reading  of  the  affidavit  on  the  ground  that 
although  the  order  is  treated  as  an  interlocutory  order  within 
Order  LViii.,  rule  15,  which  settled  the  time  within  which  an 
appeal  must  be  brought,  yet  for  all  other  purposes  it  is  a  final 
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order,  and  fresh  evidence  cannot  be  admitted  without  special  C.  A. 
leave.  Order  lviii.,  rule  9,  puts  orders  in  winding-up  and  in  1884 
matters  not  being  actions  on  the  same  footing ;  that  is,  the  j„ 
appeal  must  be  brought  within  twenty-one  days,  but  it  does  not 
declare  them  to  be  interlocutory. 


Cozens-Rardy ,  Q.C.,  and  Bardswell : — 

The  order  is  interlocutory  for  all  purposes.  In  Pheysey  v. 
Pheysey  (1)  Lord  Justice  James,  in  deciding  that  an  appeal  from 
a  similar  action  to  the  present  must  be  presented  within  twenty- 
one  days,  said,  "  It  appears  to  me  that  this  was  pre-eminently  an 
interlocutory  order.  The  order  was  made  in  a  suit  instituted  for 
the  purpose  of  dealing  with  the  testator's  estate,  which  must  be 
cleared  from  all  claims  before  the  final  order  on  further  con- 
sideration can  be  made."  .  And  his  Lordship  also  said,  referring 
to  the  memorandum  of  the  10th  of  November,  1875  (2),  which 
directed  that  summonses  under  winding-up  orders  or  in  ad- 
ministration suits  should  be  heard  by  the  full  Court  of  Appeal, 
"  It  was  not  intended  by  that  memorandum  to  define  what  is 
an  interlocutory  order ;  but  having  regard  to  the  importance  of 
matters  continually  determined  on  interlocutory  appeals,  it  was 
thought,  as  a  matter  of  judicial  discretion,  that  it  was  right  for  three 
Judges  to  hear  the  appeals  from  orders  finally  determining  the 
rights  of  parties,  although,  strictly  speaking,  they  might  have 
been  heard  by  two  only."  According  to  that  judgment  this  is  an 
interlocutory  order,  although  it  is  heard  by  three  Judges,  and  we 
therefore  claim  the  right  to  read  fresh  evidence  under  Order 
LVIII.,  rule  4. ' 


COMPTOX. 

Norton 


COMPTON. 


Baggallay,  L.J. : — 

We  are  all  of  opinion  that  orders  on  summonses  in  administra- 
tion actions  are  in  the  nature  of  final  orders,  although,  in  order 
not  to  impede  the  administration  of  estates  the  appeal  must  be 
brought  within  the  same  time  as  is  limited  for  appeals  from 
interlocutory  orders.  The  affidavit  cannot  tlierefore  be  read 
without  special  leave. 

(1)  12  Ch.  D.  305,  .']0i!,  nOT.  (2)  1  Ch.  D.  11. 

Vol.  XXVII.  2D  1 

\ 


394 


CHANCERY  DIVISION.  [VOL.  XXVII. 


Cotton,  L.J. : — 

The  question  turns  on  Order  LViii.,  rule  4.  In  reading  the 
clause  permitting  further  evidence  on  appeals  from  interlocutory 
orders  we  must  read  it  in  connection  with  the  alternative  clause 
following  it,  which  says  that  "upon  appeals  from  a  judgment 
after  trial  or  hearing  of  any  cause  or  matter  upon  the  merits 
such  further  evidence  shall  be  admitted  on  special  grounds  only." 
That  clause  is  quite  wide  enough  to  include  a  claim  by  a  creditor 
in  an  administration  action.  Though  it  is  in  form  interlocutory, 
it  is  a  final  decision  of  the  claim  on  the  merits. 

LiNDLEY,  L.J. : — 

I  quite  agree.  I  look  on  a  summons  such  as  this  as  an  action 
under  another  form.    The  objection  must  be  allowed. 

Solicitors :  Letts  Brothers  ;  Carr  &  Co. 

M.  W. 


0.  A.  In  re  ADAMS  AND  THE  KENSINGTON  VESTEY. 

[1883    A.  625.]: 

Lease — Option  to  purchase  Fee  Simple — Nature  of  Interest  conferred  on  Lessee — 
Beal  and  Personal  Bepresentatives — -Will — Construction — Precatory  Trust. 

A  lease  of  land  contained  a  covenant  by  the  lessor  with  the  lessee,  his 
executors,  administrators^  and  assigns,  that  if  the  lessee,  his  executors, 
administrators,  or  assigns,  should  at  any  time  thereafter  be  desirous  of 
purchasing  the  fee  simple  of  the  demised  land,  and  should  give  notice  in 
writing  to  the  lessor,  his  heirs  or  assigns,  then  the  lessor,  his  heirs  or 
assigns,  would  accept  £1200  for  the  purchase  of  the  fee  simple,  and  on 
the  receipt  thereof  would  convey  the  fee  simple  to  the  lessee,  his  heirs  or 
assigns,  or  as  he  or  they  should  direct.  The  lessee  died  intestate,  and 
nearly  twenty  years  after  his  death,  but  before  the  expiration  of  the  term, 
his  heir,  who  was  also  administrator  of  his  personal  estate,  called  on  the 
devisee  of  the  lessor  to  convey  the  fee  simple  to  him  in  accordance  with 
the  covenant,  and  a  conveyance  was  executed  accordingly.  The  heir  after- 
wards contracted  to  sell  part  of  the  property  thus  conveyed  to  him  : — 

Held  (affirming  the  decision  of  Pearson,  J.),  that,  on  the  true  construc- 
tion of  the  covenant  the  option  to  purchase  was  attached  to  the  lease  and 
passed  with  it ;  that  it  consequently  passed  as  part  of  the  lessee's  personal 
estate  to  the  administrator,  and  that  the  administrator  could  not  make  a 
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good  title  to  the  purchaser  unless  the  next  of  km  of  the  lessee  concurred  in  q. 

the  sale.  ,  . 

1 QQ4. 

Green  v.  Low  (1)  distinguished. 

A  testator  gave  all  his  real  and  personal  estate  unto  and  to  the  absolute       In  re 
use  of  his  wife,  her  heirs,  executors,  administrators,  and  assigns,  "  in  full  Ada3is 

AND  THE 

confidence  that  she  would  do  what  v/as  right  as  to  the  disposal  thereof  Kensington 
between  his  children,  either  in  her  lifetime  or  by  will  after  her  decease": —  Vestry. 

Held  (affirming  the  decision  of  Pearson,  J.),  that  under  these  words  the 
widow  took  an  absolute  interest  in  the  property,  unfettered  by  any  trust 
in  favour  of  the  children. 


T 


HIS  was  an  appeal  from  an  order  of  Mr.  Justice  Fear  son  (2). 
The  matter  came  before  the  Court  on  a  summons  under  the 
Vendor  and  Purchaser  Act,  1874. 

On  the  25th  of  November,  1882,  an  agreement  was  entered  into 
between  Charles  Adams  and  the  vestry  of  the  parish  of  St.  Mary 
Abbotts,  Kensington,  for  the  sale  by  Adams  to  the  vestry  of  a  piece 
of  land  situated  at  Notting  Hill,  for  which  the  vestry  had  given 
notice  to  treat  under  the  Act  57  Geo.  3,  c.  xxix. 

The  abstract  of  the  vendor's  title  commenced  with  a  lease 
dated  the  30th  of  September,  1819,  by  which  John  Smith  demised 
some  property  at  Notting  Hill  (which  included  the  land  agreed  to 
be  sold  to  the  vestry)  to  Balph  Adams  for  the  term  of  sixty  years 
from  the  24th  of  June,  1819,  at  the  annual  rent  of  £60.  The 
lease  contained  a  covenant  by  /.  Smith  for  himself,  his  heirs, 
executors,  and  administrators,  with  Balph  Adams,  his  executors, 
administrators,  and  assigns,  "  that  if  the  said  Balph  Adams,  his. 
executors,  administrators,  or  assigns,  shall  at  any  time  or  times 
hereafter  be  minded  or  desirous  of  purchasingN;he  fee  simple  and 
inheritance  of  the  said  piece  or  parcel  of  land  and  premises; 
hereby  demised,  and  of  such  desire  shall  give  notice  to  the  said 
J.  Smith,  his  heirs  or  assigns,  then  he  the  said  /.  Smith,  his  heirs 
or  assigns,  shall  and  will  within  one  calendar  month  next  after 
the  receipt  of  such  notice  at  his  own  expense  make  out  a  title  to 
the  said  piece  of  land  and  premises,  and  also  accept  and  talve  the 
sum  of  £1200  in  full  for  tlio  purchase  of  the  said  fee  simple  and 
inheritance,  and  on  receipt  thereof  shall  and  will  at  the  costs  and 
charges  of  the  said  Balph  Adams,  his  executors  or  ndministrators, 
convey  the  said  fee  simple  and  inheritance,  free  IVoiu  incumbrances, 

(1)  22  Boav.  G25.  (2)  2-1  Ch.  D.  199. 

2  7;  2  1 
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C.  A.  to  the  said  Balph  Adams,  his  heirs  and  assigns,  or  as  he  or  they 
1884      shall  direct  or  appoint." 

Balph  Adams  died  intestate  on  the  14th  of  January,  1858, 
AND^raE    l^^'^i^g  Balph  Adams  the  younger,  his  eldest  son,  Charles  Adams 


Kensington  (the  vendor),  his  second  son,  and  nine  other  children,  and  his 
—  '  widow  him  surviving.  Balph  Adams,  the  younger,  died  in  March, 
1866,  intestate,  and  without  having  been  married,  leaving  his 
brother  Charles  Adams  his  heir-at-law  and  also  heir-at-law  to 
Balph  Adams  the  father.  Letters  of  administration  to  the  estate 
of  Balph  Adams  the  father  were  on  the  17th  of  August,  1876, 
granted  to  Charles  Adams. 

The  reversion  in  fee  of  the  property  comprised  in  the  lease  of 
1819  became  vested,  subject  to  that  lease,  in  George  Smith.  He 
died  on  the  20th  of  February,  1861,  having  on  the  same  day 
executed  a  will  in  the  following  terms  :  "  I  give,  devise,  and 
bequeath  all  my  real  and  personal  estate  and  effects  whatsoever 
and  wheresoever  unto  and  to  the  absolute  use  of  my  wife, 
Harriet  Smith,  her  heirs,  executors,  administrators,  and  assigns, 
in  full  confidence  that  she  will  do  what  is  right  as  to  the  disposal 
thereof  between  my  children,  either  in  her  lifetime  or  by  will 
after  her  decease."  The  testator  appointed  his  sons  G.  H.  Smith 
and  S.  S.  Smith  his  executors,  who  proved  his  will  on  the  4th  of 
April,  1861. 

In  1877  Charles  Adams  gave  notice  to  Harriet  Smith,  the 
widow  of  George  Smith,  of  his  decision  to  exercise  the  option  of 
purchasing  the  property  comprised  in  the  lease  of  the  30th  of 
September,  1819,  in  accordance  with  the  covenant  therein  con- 
tained, and  on  the  6th  of  July,  1877,  Harriet  Smith,  in  considera- 
tion of  £1200  paid  to  her  by  Charles  Adams,  granted  the  property 
comprised  in  the  lease  to  Charles  Adams  in  fee,  subject  to  the 
benefit  of  the  lease.  The  £1200  was  paid  by  Charles  Adams  out 
of  his  own  money. 

Under  these'  circumstances  the  vestry  took  two  objections  to 
the  title  shewn  by  Charles  Adams : — 

1.  That  the  next  of  kin  of  Balph  Adams  the  father  or  their 
representatives  were  the  persons  entitled  to  the  benefits  of  the 
option  to  purchase,  and  that  a  good  title  could  not  be  made  with- 
out their  concurrence  in  the  conveyance.    2.  That  under  the  will 
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of  George  Smith  his  widow  did  not  take  an  absolute  interest  in 
tlie  property  devised  to  her,  but  took  it  subject  to  a  precatory 
trust  for  the  benefit  of  the  children  of  George  Smith,  and  that  the 
concurrence  of  these  children  must  be  obtained. 


0.  A. 

1884 


In  re 
Adams 

AND  THE 

On  a  summons  beins^  taken  out  under  the  Vendor  and  Fur-  Kensingtok 

.   .                                                  .  Vestry, 
chaser  Act  to  obtain  the  opinion  of  the  Court  on  these  points,   

Mr.  Justice  Fear  son  held  (1)  that  the  option  to  purchase  the 

inheritance  was  attached  to  the  lease  and  formed  part  of  the 

lessee's  personal  estate,  and  therefore  that  J.  Smith  could  not  make 

a  good  title  without  the  concurrence  of  the  next  of  kin  of  the 

lessee ;  and  (2)  that  the  widow  of  6r.  Smith  took  an  absolute 

interest  in  the  property  devised  to  her  unfettered  by  any  trust 

in  favour  of  the  children  :  and  he  made  an  order  accordingly. 

The  vendor  appealed  against  the  first  part  of  the  order  and  the 

vestry  gave  cross  notice  of  appeal  against  the  second. 


F.  Foivnall,  for  the  A'endor,  on  the  first  appeal : — ■ 

The  covenant  to  convey  the  inheritance  was  quite  unconnected 
with  the  lease.  It  was  a  real  covenant  which  descended  to  the 
heir.  It  was  an  immediate  equitable  interest  in  Balph  Adams  and 
his  heirs,  and  was  in  the  nature  of  real  estate.  The  executor  of 
the  lessee  could  not  sell  the  option  with  the  lease  :  Daniels  v. 
Davison  (1)  ;  Kingdon  v.  Nottle  (2)  ;  Lawes  v.  Bennett  (3)  ;  London 
and  South  Western  BaiUvay  Company  v.  Gomm  (4) ;  Green  v. 
Low  (5) ;  Sheppard's  Touchstone  (6)  ;  Winte^Y.  D'Evreux  (7) ; 
Dart's  Vendors  and  Purchasers  (8)  ;  Edivards  v.  West  (9)  ;  Bayner 
v.  Freston  (10).  Whoever  purchases  the  freehold  in  exercise  of 
such  an  option  does  so  as  trustee  for  the  heir-at-law  of  the  lessee  : 
Bandall  v.  Bussell  (11) ;  Hardman  v.  Johnson  (12). 

Smart,  for  the  vestry,  was  not  called  on. 


(1)  IG  Ves.  249,  253. 

(2)  1  M.  &  S.  355. 

(3)  1  Cox,  1G7. 

(4)  20  Cli.  I).  502,  5S0. 

(5)  22  Beav.  (;25. 

(6)  7t.h  Ed.  vol.  i.  p.  17. 


0) 

(10) 

(11) 
(12) 


3  P.  Wms.  180, 11. 
5th  Ed.  vol.  i.  p.  : 
7  Ch.  D.  858. 
18  Ch.  D.  1. 
3  Mer.  190. 
Ibid.  317. 
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0.  A.      Baggallay,  L.J. : — 

The  question  on  this  first  appeal  comes  before  us  upon  a  state- 
^  re      ment  of  facts  giving,  as  it  appears  to  me,  all  the  information  we 
AND  THE    require,  and  perhaps  all  that  we  are  entitled  to  require,  for  the 
"^^^TRY.^^  disposal  of  this  case ;  and  I  am  bound  to  say  that  it  appears  to  me 
~       that  it  is  a  question  which  really  turns  upon  the  terms  of  the 
lease  of  1819,  and  that  the  cases  to  which  Mr.  Fownall  has  referred, 
although  they  bear  upon  a  very  important  branch  of  the  law,  will 
not  aid  us  in  the  decision  of  the  case  with  which  we  are  now 
dealing. 

The  lease,  which  was  dated  the  30th  of  September,  1819,  was  a 
lease  for  sixty  years  from  the  month  of  June  in  that  year,  and  was 
between  Mr.  John  Smith,  the  lessor,  and  Mr.  Bal^h  Adams,  the 
lessee.  It  was  in  respect  of  certain  property  situate  at  Notting 
Hill,  There  was  contained  in  that  lease  a  covenant  entered  into 
by  Mr.  John  Smith  for  himself,  his  heirs,  executors,  and  admin- 
istrators, with  Balph  Adams,  his  executors,  administrators,  and 
assigns,  in  the  ordinary  form  of  a  covenant  in  a  lease  of  this 
description ;  and  it  went  on  as  follows  after  various  other  cove- 
nants : — [His  Lordship  read  the  covenant  and  continued : — ]  The 
reversion  in  fee  of  the  property  which  was  made  the  subject  of 
the  lease  became  vested  in  a  Mr.  George  Smith,  who  died  in  1861. 
It  is  not  necessary  to  trace  his  title.  In  1861  he  made  his  will, 
and  by  that  will  he  gave,  devised  and  bequeathed  all  his  real  and 
personal  estate  and  effects  whatsoever  and  wheresoever  unto  and 
to  the  absolute  use  of  his  dear  wife  Harriet  Smith,  her  executors, 
administrators  and  assigns,  "  in  full  confidence  that  she  will  do 
what  is  right  as  to  the  disposal  thereof  between  his  children,  either 
in  her  lifetime  or  by  will  after  her  decease,"  and  he  appoints  his 
two  sons  executors.  Upon  that  gift  in  the  will  of  George  Smith 
the  second  question  arises,  which  forms  the  subject  of  the  second 
appeal,  as  to  whether,  there  being  a  universal  devise  and  bequest 
to  Mrs.  Smith,  a  trust  was  created  in  favour  of  the  children 
having  regard  to  the  terms  of  the  will.  As  to  that  I  say  nothing 
now,  because  we  have  not  yet  heard  the  argument.  George  Smith 
died  in  February,  1861,  shortly  after  the  date  of  his  will,  leaving 
his  wife  and  certain  children  him  surviving,  and  the  will  was 
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proved.  Then  Balfli  Adams  died  intestate  on  the  14th  of  January,  c.  A. 

1858,  leaving  Balpli  Adams,  his  eldest  son,  Charles  Adams,  the  1884 
vendor,  his  second  son,  and  nine  other  children,  and  also  a  wife  him 

surviving:.    Balph  Adams  the  son  died  in  March,  1866,  unmarried  Adams 

i=>  1  '  '      ^  AND  THE 

and  intestate,  leaving  Charles  Adams,  the  vendor,  his  heir-at-law,  Kensington 

and  as  such  heir-at-law  of  Balph  Adams  the  father,  and  letters  of   

administration  to  the  estate  of  the  said  Balph  Adams  the  father  ^^^^^^ 
were  on  the  17th  of  August,  1876,  granted  to  Charles  Adams  the 
vendor.  So  that  now  we  have  George  Smith,  the  original  testator, 
dead,  all  his  real  and  personal  property  bequeathed  to  his  wife,  and 
we  have  Balph  Adams  the  father  dead,  and  in  the  events  which 
have  happened  his  second  son,  Charles  Adams,  is  his  heir-at-law 
and  also  his  administrator,  Balph  Adams  having  died  intestate. 

Now  I  think  that  Lawes  v.  Bennett  (1)  decided  that,  where 
there  is  a  contract  giving  an  option  of  purchase  of  real  estate 
and  the  option  is  not  exercised  till  after  the  death  of  the  person 
who  created  the  option,  nevertheless  the  proceeds  of  the  sale  go 
as  part  of  his  personal  estate  and  not  as  part  of  his  real  estate. 
The  effect  of  that  would  be,  as  applied  to  the  case  with  which  we 
are  now  dealing,  that  the  £1200  of  purchase-money  would  form 
part  of  the  personal  estate  of  George  Smith  who  died  and  not 
part  of  his  real  estate,  and  upon  this  principle,  that  he,  being  a 
party  who  created  an  option,  the  contract,  as  it  were,  would  have 
a  retrospective  action  and  would  relate  back  to  the  time  when  he 
created  the  option,  and  that  therefore  it  would  go,  although  not 
paid  till  after  his  death,  as  part  of  his  persoB^l  estate  and  not  as 
part  of  his  real  estate.  In  the  events  which  have  haj)pened  that 
would  be  immaterial;  that  I  take  to  be  the  real  effect  of  the 
decision  in  Lawes  v.  Bennett, 

Then,  of  course,  there  would  be  a  difference  as  regards  the 
effect  of  the  exercise  of  the  option  of  Balph  Adams  after  the 
death  of  his  father.  There,  although  the  option  was  created  iu 
the  lifetime  of  his  father,  the  option  was  not  exercised  till  after 
the  death  of  liis  father,  and  therefore,  according  to  the  view  which 
I  take  of  it,  there  would  be  no  retrospective  action  whatever ;  it 
would  only  be  a  binding  contract,  as  it  appears  to  me,  when  the 
option  is  exercised,  and  that  is  the  period  to  which  we  should 

(1)  1  Cox,  167. 
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C.  A.  have  to  look.    In  Edwards  v.  West  (1),  which  was  before  Mr, 

1884  Justice  Fry,  it  was  attempted  to  extend  the  principle  of  Lawes 

^JJ^g  V.  Bennett  (2)  to  the  person  exercising  the  option,  Lawes  v..  Ben- 

andIthe  ^^^^  ^^"^^  having  decided  as  regards  the  party  giving  the  option. 

Kensington  The  view  which  I  take  was  supported  by  Mr.  Justice  Fry. 

Vestky.  i  X  J  ^ 

. —  "  After  the  death  of  Baljph  Adams  the  option  was  exercised,  and 
Baggaiiay,  L.J.  j  ^.j^j  ^^-^^  ^-^^  which  the  optiou  was  exercised  from  the 

recital  contained  in  the  deed  which  conveyed  the  property  in 
consequence  of  the  option  having  been  so  exercised.  That  in- 
denture was  dated  the  6th  of  July,  1877,  and  made  between 
Harriet  Smith  of  the  one  part,  and  Charles  Adams,  the  vendor, 
of  the  other  part.  It  recites  that  Charles  Adams  was  heir-at-law 
and  legal  personal  representative  of  Balph  Adams,  deceased,  and 
was  the  person  then  entitled  to  exercise  the  option  to  purchase 
the  said  fee  simple  and  inheritance,  and  recites  that  Charles 
Adams  had  in  pursuance  of  the  said  covenant  for  sale  therein- 
before mentioned  given  to  Harriet  Smith  a  notice  in  writing  that 
he  was  desirous  of  purchasing  the  fee  simple  and  inheritance  of 
the  said  pieces  of  land  for  the  said  sum  of  £1200 ;  and  then  it 
goes  on  to  convey  them  to  him,  his  heirs  and  assigns,  in  con- 
sideration of  the  £1200  so  paid  to  Mrs.  Smith. 

The  question  arises  here  because  the  vestry  of  St.  Mary  Abbotts, 
Kensington,  have  entered  into  a  contract  to  purchase  this  property 
from  Mr.  Adams,  and  the  question  is  raised  whether  Mr.  Charles 
Adams  can  make  a  good  title  to  the  property  by  himself.  It  is 
said  that  if  he  was  entitled  to  make  a  purchase  for  his  own  benefit 
alone,  he  alone  could  make  a  good  title  to  the  property  in  convey- 
ing to  the  vestry.  The  objection  raised  by  the  vestry  is :  They 
say,  "  No,  you  are  not  the  person  who  is  entitled  to  take  the 
property  as  for  your  own  benefit ;  you  could  only  exercise  that 
option  as  the  administrator  of  your  father,  who  died  intestate. 
As  administrator  of  y  our  father  you  had  to  deal  with  his  personal 
estate  for  the  benefit  of  all  his  next  of  kin ;  you  had  no  powers 
of  sale,  and  therefore  it  is  necessary  that  your  eestuis  que  trust, 
those  for  whom  you  are  acting,  should  join  in  the  convey- 
ance." Is  that  contest  on  the  part  of  the  vestry  correct  ?  I 
think  it  is.  As  I  said  before,  I  do  not  think  this  turns  upon  any 
(1)  7  Ch.  D.  858.  (2)  1  Cox,  167. 
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effect  to  be  given  to,  or  upon  the  application  of,  any  principles  0.  A. 

enunciated  in  the  main  authority  to  which  reference  has  been  1884 

made.    It  turns  simply  upon  the  terms  of  the  contract,  and  the  in 
contract  depends  upon  the  terms  of  the  covenant  contained  in 


re 

Adams 

AND  THE 


the  original  lease.    It  provides  that  if  Adams,  his  executors,  Kensington 

Vestry. 


administrators,  or  assigns,  should  be  minded  and  desirous  of  pur- 
chasing, he  or  they  should  give  notice.  Of  course,  it  being  a 
leasehold  property,  in  the  absence  of  any  notice  being  given 
converting  it  into  freehold  in  the  lifetime  of  Balph  Adams,  the 
property  would  descend  to  his  executor  if  he  appointed  one,  or  to 
his  administrator  if  he  did  not  appoint  one,  as  part  of  his  personal 
estate.  Balph  Adams  having  died  intestate,  and  without  having 
given  any  notice  in  his  lifetime,  it  can  hardly  be  disputed  that 
his  leasehold  property  passed  to  his  administrator  upon  his  taking 
out  administration.  Then  the  option  which  is  now  to  be  exer- 
cised, not  having  been  exercised  by  Balph  Adams  in  his  lifetime, 
the  person  who  is  to  exercise  it  after  his  death  is  his  adminis- 
trator, and  no  one  else.  No  doubt  we  have  to  bear  in  mind  that 
the  administrator,  who  had  to  exercise  the  option,  wasf  also  his  heir- 
at-law  ;  but  as  heir-at-law  of  his  father  he  had  no  right  whatever 
to  exercise  the  option  in  any  way.  It  was  in  his  capacity  as 
administrator,  and  subject  to  the  equities  and  duties  which  his 
position  as  administrator  imposed  upon  him,  and  in  that  capacity 
only,  that  he  could  exercise  the  option.  Of  course  if  the  option 
was  exercised  by  Balph  in  his  lifetime,  he  was  exercising  it  for 
his  own  benefit;  but  can  it  be  supposed?\hat  his  executor  or 
administrator  after  his  death  would  be  minded  and  desirous  of 
exercising  that  option  if  it  was  not  for  the  benefit  of  those  whom 
he  represented  in  his  capacity  of  administrator,  or  that  he  would 
be  desirous  of  exercising  it  for  the  benefit  of  another  person, 
namely,  the  heir-at-law  of  the  testator  ?  In  that  view  of  the  case 
it  appears  to  me,  first  of  all,  that  the  right  of  option,  as  one  of 
the  provisions  contained  in  the  lease,  passed  with  the  leasehold 
estate  to  the  administrator  upon  his  taking  out  administration  to 
the  deceased  intestate,  and  that  he  alone  was  capable  of  exercising 
that  option. 

That  appears  to  me  to  decide  the  question.  I  decide  it  entirely 
upon  the  terms  of  that  particular  covenant.    It  was  only  in  the 
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C.  A.  capacity  of  administrator  of  the  deceased  intestate  that  Baliih 

1884  Adams  had  the  right  to  exercise  this  option  and  to  call  for  a 

^JJ^g  conveyance  of  the  freehold  estate,  and  inasmuch  as  he  exercised 

Adams  option  and  called  for  a  conveyance  of  the  freehold  estate  as 

AND  THE  J 

Kensington  the  holder  of  the  leasehold  interest,  so  the  benefit  to  be  derived 
Vestey. 

from  any  exercise  of  that  option  by  him  in  his  capacity  of  ad- 
ministrator must  be  for  the  benefit  of  the  same  parties  as  those 
for  whom  he  held  the  leasehold  interest.  On  these  grounds  it 
appears  to  me  that  Mr.  Justice  Pearson  has  arrived  at  the  right 
conclusion,  and  that  this  appeal  must  be  dismissed. 

Cotton,  L.J. : — 

I  am  of  the  same  opinion.  The  case  was  very  fully  and  ably 
argued  by  Mr.  Pownall,  but  I  quite  agree  with  Lord  Justice 
Baggallay  that  in  this  case  it  must  depend  upon  the  terms  of 
the  contract.  The  contract  is  one  entered  into  with  the  lessee, 
his  executors,  administrators,  and  assigns,  and  before  I  go  further 
I  agree  that  this  covenant  would  be  one  the  benefit  of  which 
would  pass  with  the  assignment  of  the  lease,  because  it  is  a 
covenant  with  the  lessee,  if  he,  his  executors,  administrators,  or 
assigns  shall  give  a  certain  notice,  that  the  lessor  would  convey. 
The  "assigns  "  there  must  mean  the  assigns  of  the  lease,  and  it 
is  entirely  different  from  the  case  which  was  referred  to  by  Mr. 
Pownall  of  Green  v.  Low  (1),  where  there  being  not  a  lease,  but 
an  agreement  for  a  lease,  there  was  superadded  to  that  an  inde- 
pendent contract  that  if  the  person  who  had  the  right  to  get  a 
lease  gave  notice,  then  the  lessor,  the  owner  of  the  estate,  would 
sell  it  to  him  ;  and  the  Master  of  the  EoUs  held  that  though  the 
right  to  the  lease  was  gone,  there  was  an  independent  agreement 
to  grant  the  fee  if  demanded  within  a  certain  time.  What  the 
Master  of  the  Eolls  said  shews  that  this  must  depend  upon  the 
particular  form"  of  the  contract  in  each  case,  and  must  depend  upon 
the  true  construction  of  it.  The  Master  of  the  Eolls  said  that, 
upon  the  true  construction  of  the  contract,  the  right  to  pur- 
chase was  independent  of  the  right  to  a  lease,  and  he  decreed  the 
specific  performance  of  the  agreement  to  sell.  That  is  entirely 
different  from  this  case,  where  the  option  given  is  to  the  lessee, 

(1)  22  Beav.  625. 


YOL.  XXYII.] 


CHANCEEY  DIYISION. 


403 


his  executors,  administrators,  and  assigns.    There  the  Master  of      C.  A, 
the  KoUs  recognised  the  principle,  which,  of  course,  could  not  1884 
be  disputed,  that  in  such  a  case  the  true  effect  of  the  contract 
must  depend  upon  the  construction  of  the  particular  document.  ^^"^^ 
Now  what  is  there  here  ?    If  Adams  had  during  his  lifetime  Kensington 

exercised  the  option,  undoubtedly  his  heir  would  have  had  the   

benefit,  because  he  made  himself  the  owner  of  the  inheritance  by 
exercising  the  option.  But  he  did  not.  Then  the  contract  goes 
on,  that  if  he  does  not  execute  it  his  executors,  administrators,  or 
assigns  may  execute  it.  They  may  by  giving  notice  give  them- 
selves a  right  to  have  this  estate  on  payment  of  £1200.  Now,  it 
is  very  true  that  here  the  person  who  gave  the  notice  was  not 
only  administrator,  but  was  also  the  heir-at-law.  He  was  not  the 
assign  of  the  leasehold  interest,  he  was  simply  exercising  that 
option,  having  regard  to  the  terms  of  the  contract  under  which 
he  was  giving  it,  as  administrator,  not  as  heir-at-law ;  and  theie- 
fore  prima  facie  giving  it  as  administrator,  though  he  happened 
also  to  be  heir-at-law,  he  would  acquire  what  he  got  by  virtue  of 
the  notice  in  the  character  in  which  he  was  entitled  to  give,  and 
did  give,  the  notice.  Then  it  was  said  that  the  contract  goes  on 
that  if  the  notice  is  given,  then  the  owner  of  the  inheritance  will 
convey  the  fee  simple  of  the  inheritance  free  from  incumbrances 
"  to  the  said  Balph  Adams,  his  heirs  and  assigns."  Undoubtedly, 
as  I  have  already  said,  if  Adams  had  exercised  this  option  then 
the  heir-at-law  w^ould  have  been  entitled  to  the  estate  made 
equitably  that  of  Adams  by  exercising  the  option.  But  it  w^as  said 
that  it  was  to  be  conveyed  to  the  heirs  and  assigns.  This  contem- 
plated really  an  exercise  of  the  option  by  BalpJi  Adams,  and  then 
a  conveyance  to  Balph  Adams  and  his  heirs  and  assigns  ;  it  does 
not  in  terms  apply  to  the  event  which  has  happened,  the  exercise 
of  the  option,  not  by  Balph  Adams,  but  by  the  administrator,  and 
the  only  way  of  giving  effect  to  this,  though  it  is  not  done  in 
terms,  is  by  conveying  the  fee  simple  and  inheritance.  But  that 
will  not  determine  wlio  is  entitled  to  the  beneficial  enjoyment  of 
it.  The  administrator,  by  virtue  of  a  notice  which  he  gives  in 
his  character  of  administrator,  gets  a  right  to  the  fee  simple,  and 
of  course  the  conveyance  must  be  to  him,  and  to  his  heirs  and 
assigns,  but  he  nevertheless  will  liold  for  the  benefit  of  those 
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C.  A.      who  are  entitled  to  the  personal  estate,  and  therefore,  in  my 
1884       opinion,  the  decision  of  Mr.  Justice  Pearson  in  this  case  was 
right. 

Adams        j  hsive  not  thou2:ht  it  necessary  to  refer  to  any  of  the  cases 

AND  THE  ^  . 

Kensington  except  that  one  which  turned  on  the  particular  form  of  the  con- 
  '    tract,  because  they  really  do  not  apply,  and  of  course  there  is  a 

Cotton.  L.J,  ^^^y  different  principle  applicable  where  there  is  a  contract 
entered  into  with  a  person  who  is  the  owner  of  the  inheritance, 
who  is  entitled  to  take  the  benefit  of  that  contract,  from  a  case 
like  this,  where  there  is  an  option  given  to  a  lessee,  and  if  he 
does  not  exercise  the  option  then  to  his  executors,  administrators, 
and  assigns.  The  "assigns"  must  mean  the  assigns  of  the 
leasehold  interest.  The  executors  and  administrators  are  pointed 
out  as  the  persons  who  hold  that  position,  and  then,  although  the 
heir  does  happen  to  be  the  administrator,  his  position  is  divisible ; 
he  exercises  the  option  as  administrator  with  all  the  consequences 
which  affect  him. 


LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  It  appears  to  me  that  we  must  deal 
with  the  question  in  this  case  with  reference  to  the  peculiar 
language  of  the  covenant  which  is  before  us.  Everything  turns 
upon  the  language  of  the  covenant,  and  I  do  not  see  how  our 
decision  in  this  case  would  be  of  the  slightest  use  to  anybody 
else  any  more  than  the  decisions  in  the  previous  cases  are  of  the 
slightest  use  to  us  in  construing  this  covenant.  The  covenant  is 
made  by  Smith,  the  lessor,  with  Adams,  his  executors,  adminis- 
trators, and  assigns,  and  so  on.  Now  I  apprehend  "assigns" 
there  must  mean  the  assigns  of  the  lease ;  the  context,  I  think, 
shews  that.  In  the  event  which  has  happened  there  have  been 
no  assigns,  and  we  may  leave  that  out.  If  he  did  not  exercise 
the  option,  his  administrator  could.  The  covenant  is  that,  if  he, 
his  executors,  administrators,  or  assigns,  shall  at  any  time  be 
minded  or  desirous  of  purchasing  the  fee  simple,  and  of  such 
desire  shall  give  notice  to  Smith,  his  heirs  or  assigns,  then 
he.  Smith,  his  heirs  or  assigns,  will,  within  a  month  next  after 
the  receipt  of  such  notice,  at  his  own  expense  make  out' a  title 
to  the  land,  and  accept  and  take  £1200  in  full  for  the  purchase 
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of  the  fee  simple  and  inheritance.    Now  stopping  there,  there      C.  A. 
is  nothing  at  all  which  gives  the  heir  any  right  whatever.    The  1884 
right  is  given  to  the  lessee,  his  executors,  administrators,  and      in  re 
assigns,  and  it  is  given  to  them  in  language  which  is  very  a'nd^t^ 
peculiar.    It  is  "  if  they  be  minded  and  desirous  of  buying  the  ^^^g^^^^^ 
fee  simple,"  not  "  if  the  heir-at-law  is."    I  cannot  possibly  con- 
strue this  as  meaning  that  the  heir  is  to  set  them  in  motion,  and 
that  the  heir  is  to  be  minded  and  desirous  of  buying  ;  I  cannot 
construe  the  covenant  in  that  way  at  all.    They  are  to  be  minded, 
and  they  are  to  say  whether  they  will  have  it  or  not.    Then  it 
does  not  say  by  whom  the  £1200  is  to  be  found;  but  upon 
receiving  that,  then  the  lessor  agrees  to  convey  the  fee  simple  of 
this  property  at  the  costs  and  charges  of  Adams,  his  executors  or 
administrators,  so  that  they  are  to  pay  for  it.   If  they  are  minded 
to  give  the  notice  they  are  to  give  it.    They  are  to  pay  for  the 
expense  of  the  conveyance.    It  does  not  say  in  so  many  words 
that  they  are  to  pay  the  purchase-money,  but  it  is  upon  receipt 
of  the  purchase-money  that  the  vendor  agrees  to  convey  the  fee 
simple.    So  far  it  is  perfectly  intelligible. 

Now  come  the  words  which  alone  are  embarrassing,  because 
the  covenant  goes  on  in  this  way,  "  On  receipt  thereof,  shall 
and  will  at  the  costs  and  charges  of  the  said  Balph  Adams, 
his  executors  and  administrators,  convey  the  said  fee  simple  and 
inheritance  free  from  incumbrance  to  the  said  Balph  Adams,  his 
heirs  and  assigns,  or  as  he  or  they  shall  direct  or  appoint."  That 
is  the  very  first  time  that  the  word  "  heirs  "  occurs.  Is  that 
alluding  to  any  connection  with  the  purchaser  ?  It  is  not  heirs 
"  or  "  assigns.  It  is,  convey  the  fee  simple  to  Adams,  his  heirs 
"  and  "  assigns,  that  is,  to  Adams  in  fee — not  providing,  as  I 
understand,  for  the  event  which  has  happened  of  the  notice  being 
given  by  the  administrator  or  executor — and  requiring  the  con- 
veyance of  the  fee  to  be  made  to  him  or  them.  That  is  omitted. 
It  is  an  imperfect  expression.  It  does  not  exhaust  all  possible 
cases,  and  it  is  simply  because  the  word  "  heirs  "  is  tliere  intro- 
duced that  this  heir  says  that,  contrary  to  the  true  construction 
"  of  this  covenant,  he  is  entitled  to  buy  and  to  keep  the  fee  him- 
self. It  appears  to  me  to  be  quite  contrary  to  the  language  of 
this  covenant.    That  disposes  of  this  particular  objection. 
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^-  Smart,  for  the  Kensmgton  Yestry  on  the  second  appeal : — 

1884  •      •  •  • 

The  devise  in  G.  Smith's  will  did  not  give  an  absolute  interest 
Adams'  widow,  but  created  a  precatory  trust  for  his  children. 

AND  THE  Words  of  recommendation  are  sufficient  to  create  a  trust  unless 
Vestky.  '  there  are  clear  words  shewing  an  intention  that  the  devisee  should 
have  absolute  enjoyment  of  the  property.  Here  the  words  im- 
porting enjoyment  of  the  property  are  sufficiently  met  by  giving 
her  a  life  interest  only:  Jar  man  on  Wills  (1);  Briggs  v. 
Penny  (2) ;  Wood  v.  Cox  (3)  ;  Wace  v.  Mallard  (4)  ;  Well  v. 
Wools  (5) ;  Gidly  v.  Gregoe  (6)  ;  F aimer  v.  Simmonds  (7)  ;  Shovel- 
ton  V.  Shovelton  (8)  ;  Irvine  v.  Sullivan  (9)  ;  Gurnich  v.  Tucher  (10) ; 
Le  Mar  chant  v.  Le  Mar  chant  (11) ;  In  re  Hutchinson  and  Ten- 
ant  (12)  ;  Lamhe  v.  Eames  (13). 

[Cotton,  L.  J.,  referred  to  Lord  Banelagh  v.  Melton  (14).] 
F,  Fownall,  for  the  vendor,  was  not  called  on. 

Baggallay,  L.J. : — 

The  question  involved  in  this  appeal  is  whether,  having  regard 
to  the  trusts  of  the  will  of  George  Smith,  a  trust  is  created  in  favour 
of  the  children  of  the  testator. 

The  will  is  a  very  short  will,  and  is  as  follows  :  "  I  give,  devise, 
and  bequeath  all  my  real  and  personal  estate  and  effects  whatever 
and  wheresoever  unto  and  to  the  absolute  use  of  my  dear  wife 
Harriet  Smith,  her  heirs,  executors,  administrators,  and  assigns,  in 
full  confidence  that  she  will  do  what  is  right  as  to  the  disposal 
thereof  between  my  children,  either  in  her  lifetime  or  by  will 
after  her  decease." 

I  think  if  it  was  not  for  authority,  or  alleged  authority,  no  one 
would  have  any  difficulty  in  construing  this  will  according  to 
what  would  appear  to  be  the  plain  and  evident  intention  of  the 
testator.    The  observations  of  the  Master  of  the  EoUs  in  In  re 

(1)  4tli  Ed.  vol.  i.  pp.  385,  388.  (8)  32  Beav.  143. 

(2)  3  Mac.  &  G.  546.  (9)  Law  Eep.  8  Eq.  673. 

(3)  2  My.  &  Cr.  684.  (10)  Ibid.  17  Eq.  320. 

(4)  21  L.  J.  (Ch.)  355.  (11)  Ibid.  18  Eq.  414. 

(5)  2  Sim.  (N.S.)  267.  (12)  8  Ch.  D.  540. 

(6)  24  Beav.  185.  (13)  Law  Rep.  6  Ch.  597. 

(7)  2  Drew.  221.  (14)  2  Dr.  &  Sm.  278. 
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Mutchinson  and  Tenant  (1)  appear  to  me  to  apply  as  clearly  to  the  0.  xV. 

form  of  devise  and  bequest  in  this  case  as  to  that  which  was  before  1884 

him.    Keferring  to  the  words  which  are  alleged  to  imply  a  pre-  in 
catory  trust,  he  says,  "  In  my  opinion  these  words,  standing  by 

themselves,  independently  of  authority,  are  not  intended  to  impose  Kensington 

V  ESTRY. 

any  obligation  on  the  widow.  They  are  merely  an  expression  of 
the  testator's  wishes  and  belief  as  distinguished  from  a  direction 
amounting  to  an  obligation.  His  widow  is  to  have  power  to  give 
the  property  to  any  one  she  may  think  fit :  she  is  to  be  complete 
owner  of  the  property,  but  he  expects  her  to  dispose  of  it  among 
his  family,  that  is,  his  children.  There  is  no  occasion  to  tell  her 
that  she  is  to  provide  for  herself,  there  being  already  a  prior 
absolute  gift  to  her.  If  you  make  the  power  override  the 
absolute  gift,  the  wife  gets  nothing,  for  you  could  then  only  give 
her  an  interest  by  inserting  in  the  power  something  which  is  not 
there,  namely,  the  word  '  wife.'  If  you  do  not  put  in  that  word, 
you  make  her  a  trustee  for  the  testator's  family,  that  is,  his 
children  only ;  for  there  is  no  reported  case  in  which  the  word 
'  family,'  when  used  by  a  married  man,  has  been  held  to  include 
his  wife  as  well  as  his  children."  Those  words  appear  to  me  to 
be  as  fully  applicable  to  the  will  which  is  now  under  consideration 
as  that  which  was  then  under  consideration.  There  can  be  no 
doubt,  as  stated  by  Mr.  Justice  Pearson  when  this  case  was  before 
him,  that  there  is  some  conflict  between  modern  authorities  on 
subjects  of  this  kind  and  the  older  authorities,  and  the  question 
arises  in  a  case  of  this  kind  which  authorities  ought  to  be  followed. 
In  this  case  many  of  the  older  authorities  had  been  cited  before 
him,  as  they  have  been  cited  before  us  to-day,  and  he  came  to  the 
conclusion  that  the  'principle  enunciated  by  Lord  Justice  James 
and  Lord  Justice  Mellish  in  the  case  of  Lamhe  v.  Eanies  (2)  is 
applicable  to  the  case  under  consideration.  Now,  I^ord  Justice 
James,  in  the  course  of  his  judgment  in  the  case  of  Lamhe  v.  Eames, 
made  an  observation  in  which  I  thoroughly  and  entirely  concur, 
Now  the  question  is,  whether  those  words  create  any  trust  affect- 
ing the  property  ;  and  in  hearing  case  after  case  cited,  I  could  not 
help  feeling  that  the  officious  kindness  of  the  Court  of  Chancery 
in  interposing  trusts  where  in  many  cases  the  father  of  the  family 

(1)  8  Ch.  D.  510,  542.  (2)  Law  Hop.  G  Ch.  597,  500. 

\ 


408 


CHANCEEY  DIVISION. 


[VOL.  XXVII. 


C.  A.      never  meant  to  create  trusts,  must  have  been  a  very  cruel  kind- 
1884      ness  indeed.    I  am  satisfied  that  the  testator  in  this  case  would 
jnre      have  been  shocked  to  think  that  any  person  calling  himself  a 
AND^raE  friend  could  file  a  bill  in  this  Court,  and,  under  pretence  of 

Kensington  benefiting  the  children,  have  taken  the  administration  of  the 

  estate  from  the  wife.    I  am  satisfied  that  no  such  trust  was  in- 

Baggaiiay,  L.J.  ^^^^^^^  ^-j^Sit  it  would  bc  Sb  violatiou  of  the  clearest  and 
plainest  wishes  of  the  testator  if  we  decided  otherwise."  Now  a 
somewhat  curious  circumstance  in  this  case  is  that  we  are  actually 
called  upon  to  construe  this  will  of  Mr.  George  Smith  in  the 
absence  of  the  parties  on  both  sides  who  may  be  interested  in 
having  this  construction  decided.  We  have  neither  the  wife  nor 
the  children  here,  but  the  wife  having  sold  the  property  in  the 
capacity,  or  assumed  capacity,  of  being  able  to  sell,  the  purchaser 
from  her  has  assigned  the  property  to  another  purchaser,  and  that 
purchaser  says  that  he  has  not  got  a  good  title.  Under  those 
circumstances  we  have  neither  the  wife  nor  the  children  here  to 
argue  the  question  of  construction.  Fully  concurring,  as  I  do,  with 
the  observations  of  the  learned  Judges  in  Lambe  v.  Eames  (1), 
I  agree  with  Mr.  Justice  Pearson,  and  I  think  he  was  right  in 
considering  that  the  principles  enunciated  in  that  case  were 
applicable  to  that  which  we  are  now  considering,  nor  have  we 
found  anything  in  the  authorities  that  would  militate  against  this 
decision,  which  would  clearly  come  within  the  particular  words 
of  the  will  which  Mr.  Justice  Pearson  had  to  construe.  At  the 
same  time,  I  agree  with  what  Mr.  Justice  Pearson  said,  that  there 
being  a  different  view  adopted  by  Courts  of  Equity  in  more 
recent  years  from  what  was  adopted  some  years  ago  as  regards 
what  were  called  precatory  trusts,  it  has  long  been  decided  that 
those  views  are  not  to  be  extended,  and  I  think  we  should  be 
extending  them  if  we  were  to  apply  them  to  the  case  now  under 
consideration.- 

I  think  the  conclusion  at  which  Mr.  Justice  Pearson  has  arrived 
is  the  true  view. 

Cotton,  L.J. : — 

I  am  of  the  same  opinion.    The  question  before  us  is  whether, 
upon  the  true  construction  of  the  will  of  George  Smith,  he  imposed 
(1)  Law  Rep.  6  Ch.  597. 
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upon  his  wife  Harriet  a  trust.  Now  just  let  us  look  at  it,  in  the  C.  A. 
first  instance,  alone,  and  see  what  we  can  spell  out  of  it,  and  see  1884 
what  was  expressed  by  the  will.    Heading  that  will,  and  I  will  ,.g 

not  repeat  it,  because  it  has  been  already  read,  it  seems  to  me  ^"^^"^^S: 

perfectly  clear  what  the  testator  intended.    He  leaves  his  wife  Kensington 

"Vestry 

his  property  absolutely,  but  what  was  in  his  mind  was  this :  "  I   

am  the  head  of  the  family,  and  it  is  laid  upon  me  to  provide  — L ' 
properly  for  the  members  of  my  family — my  children :  my 
widow  will  succeed  me  when  I  die,  and  I  wish  to  put  her  in 
the  position  I  occupied  as  the  person  who  is  to  provide  for  my 
children."  Not  that  he  entails  upon  her  any  trust  so  as  to  bind 
her,  but  he  simply  says,  in  giving  her  this,  I  express  to  her, 
and  call  to  her  attention,  the  moral  obligation  which  I  myself 
had  and  which  I  feel  that  she  is  going  to  discharge.  The 
motive  of  the  gift  is,  in  my  opinion,  not  a  trust  imposed  upon 
her  by  the  gift  in  the  will.  He  leaves  the  property  to  her ;  he 
knows  that  she  will  do  what  is  right,  and  carry  out  the  moral 
obligation  which  he  thought  lay  on  him,  and  on  her  if  she 
survived  him,  to  provide  for  the  children.  But  it  is  said  that 
the  testator  would  be  very  much  astonished  if  he  found  that  he 
had  given  his  wife  power  to  leave  the  property  away.  That  is 
a  proposition  which  I  should  express  in  a  different  way.  He 
would  be  much  surprised  if  the  wife  to  whom  he  had  left  his 
property  absolutely  should  so  act  as  not  to  provide  for  the  chil- 
dren, that  is  to  say,  not  to  do  what  is  right.  That  is  a  very 
different  thing.  He  would  have  said :  "  I  expected  that  she 
would  do  what  was  right,  and  therefore  I  left  it  to  her  abso- 
lutely. I  find  she  has  not  done  what  I  think  is  right,  but  I 
cannot  help  it,  I  am  very  sorry  that  she  has  done  so."  That 
would  be  the  surprise,  I  think,  that  he  would  express,  and  feel, 
if  he  could  do  either,  if  the  wife  did  what  was  unreasonable  as 
regards  the  children. 

But,  then,  it  is  said  there  is  authority  against  that,  and  I  am 
in  no  way  disposed,  if  there  be  any  definite  canon  or  rule  of  con- 
struction established,  to  depart  from  that^  because  that  must 
introduce  great  uncertainty.  But  undoubtedly,  to  my  mind,  in 
the  later  cases,  especially  Lamhe  v.  Fames  (1)  and  In  re  Hutchinson 

(1)  Law  Hep.  G  Oh.  597. 
Vol.  XXVII.  12  A'  1 
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0.  A.      and  Tenant  (1),  both  the  Court  of  Appeal  and  the  late  Master 
1884       of  the  Eolls  shewed  a  desire  really  to  find  out  what,  upon  the 
ye      true  construction,  was  the  meaning  of  the  testator,  rather  than 
to  lay  hold  of  certain  words  which  in  other  wills  had  been  held 

AND  THE  *' 

Kensington  to  create  a  trust,  althou2:h  on  the  will  before  them  they  were 
Vestry.  -  n   i    ^  •  •  ... 

  satisfied  that  that  was  not  the  intention.   I  have  no  hesitation  m 

— -  '  saying  myself,  that  I  think  some  of  the  older  authorities  went  a 
great  deal  too  far  in  holding  that  some  particular  words  appearing 
in  a  will  were  sufficient  to  create  a  trust.  Undoubtedly  con- 
fidence, if  the  rest  of  the  context  shews  that  a  trust  is  intended, 
may  make  a  trust,  but  what  we  have  to  look  at  is  the  whole  of  the 
will  which  we  have  to  construe,  and  if  the  confidence  is  that  she 
will  do  what  is  right  as  regards  the  disposal  of  the  property,  I 
cannot  say  that  that  is,  on  the  true  construction  of  the  will,  a 
trust  imposed  upon  her.  Having  regard  to  the  later  decisions, 
we  must  not  extend  the  old  cases  in  any  way,  or  rely  upon  the 
mere  use  of  any  particular  words,  but,  considering  all  the  words 
which  are  used,  we  have  to  see  what  is  their  true  effect,  and  what 
was  the  intention  of  the  testator  as  expressed  in  his  will.  In  my 
opinion,  here  he  has  expressed  his  will  in  such  a  way  as  not  to 
shew  an  intention  of  imposing  a  trust  on  the  wife,  but  on  the 
contrary,  in  my  opinion,  he  has  shewn  an  intention  to  leave  the 
property,  as  he  says  he  does,  to  her  absolutely. 

LiNDLEY,  L  J. : — 

I  am  entirely  of  the  same  opinion.  If  we  look  at  the  will 
with  the  desire  to  understand  it  and  see  what  it  is  the  testator 
has  expressed  to  be  his  intention,  I  cannot  come  to  any  other 
conclusion  than  that  he  intended  to  leave  this  property  to  his 
wife. 

It  is  very  true  that  he  goes  on  to  say  (in  terms  which,  having 
regard  to  the  cases,  he  had  better  not  have  said),  that  he  trusted 
her  to  do  what  was  right  as  to  the  disposal  of  his  property  between 
his  children.  It  is  clear  that  every  man  trusts  his  wife  to  do 
what  is  right  if  he  leaves  all  his  property  to  her ;  bat  this  testator 
has  been  unfortunate  enough  to  say  so,  and  we  have  to  construe 
his  will  because  it  is  contended  that  he  says  so  in  such  a  way 

(1)  8  Ch.  D.  540. 
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as  to  turn  his  wife  into  a  trustee  for  the  children.    I  quite  agree  0.  A. 

that  some  cases  have  gone  yery  far  and  have  imposed  upon  words  1884 
a  meaning  beyond  what  they  bear  if  looked  at  alone,  apart  from 

the  authorities.    I  am  glad  to  see  that  Lord  Justice  James  had  A^jD^raB 

the  courage  to  stem  the  tide,  and  I  find,  in  the  last  case  I  know  Kensingtok 

.  .  VESTKY. 

of  before  the  Privy  Council,  they  have  taken  the  same  view.  It   

Lindley,  L.J, 

is  the  case  of  the  Mmsoorie  JBanJc  v.  Baynor  (1),  in  which  a  man   

gave  his  widow  the  whole  of  his  real  and  personal  property, 
feeling  confident  that  she  would  act  justly  to  their  children  and 
divide  the  same  whenever  occasion  required  it  of  her.  The  words 
there  are  not  quite  the  same  as  here,  but  what  the  Privy  Council 
said  there  was  this :  "  Passing  to  the  merits  of  the  case,  their  Lord- 
ships are  of  opinion  that  the  current  of  decisions  now  prevalent 
for  many  years  in  the  Court  of  Chancery  shews  that  the  doctrine 
of  precatory  trusts  is  not  to  be  extended."  I  am  very  glad  to 
see  that  the  current  is  changed,  and  that  beneficiaries  .are  not 
to  be  made  trustees  unless  intended  to  be  so  by  the  testator. 
We  cannot  find  that  intention  here,  and  the  appeal  must  be  dis- 
missed. 

Solicitors :  Lucas  &  Sons  ;  Fontifex,  Hewitt,  &  Pitt. 

M.  W. 


In  re  BOWN.  C.  A. 

O'HALLOEAN  v.  KING.  Tsss 

[1882    B.  4293.] 


KAY,  J. 
July  17, 18, 25. 

Married  Woman — Bequest  to  Separate  Use — Restraint  on  Alieuation — Income-        c.  A. 

bearing  Fund.  1SS4: 


Where  a  testator  makes  a  bequest  to  a  married  woman  for  her  separate 
use  absolutely,  and  follows  it  by  a  clause  restraining  her  from  anticipation, 
the  question  whether  the  restraint  on  anticipation  is  cflectual  does  not 
depend  on  the  question  whether  it  is  a  gift  of  an  income-boaring  fund  or  of  a 
sum  of  cash,  but  wliether  the  testator  has  or  has  not  shewn  an  intention 
that  the  trustees  sliould  keep  the  investment  and  pay  the  income  to  the 
married  woman. 

A  testatrix  directed  her  trustees  to  raise  antl  invest  a  sum  of  £4500, 


(1)  7  App.  Cas.  321,  ;!30. 
2  /i-  2 
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BowN. 
O'Halloran 


C.  A.  and  to  pay  the  income  to  B.  during  her  life,  and  after  her  death  to  hold 

two  shares  in  trust  for  two  of  her  nieces  for  life,  and  then  for  their 
children,  and  as  to  one  other  share  to  pay  it  to  the  daughters  of  a  deceased 
In  re  niece,  and  as  to  the  remaining  share  to  pay  it  to  H.,  a  married  woman,  for 

her  separate  use  without  power  to  anticipate  the  same,  and  her  receipt 
alone  to  be  a  sufficient  discharge. 
King.  Held  (reversing  the  decision  of  Kay,  J.),  on  the  construction  of  the 

— —  will,  that  on  the  death  of  B.,  H.  was  entitled  to  receive  the  capital  of  her 

share,  notwithstanding  the  restraint  on  anticipation. 

In  re  Ellis''  Trusts  (1)  distinguished.  In  re  Clarkeh  Trusts  (2)  questioned. 
In  re  Croughton' s  Trusts  (3)  followed. 

Special  case. 

Susan  Bown  by  her  will,  dated  the  16th  of  September,  1875, 

gave  all  her  real  and  residuary  personal  estate  to  trustees  upon 

trust  to  sell  and  convert,  and  after  payment  of  her  debts  to 

raise  thereout  the  sum  of  £4500,  and  to  invest  the  same  in  or 

upon  certain  securities  therein  mentioned,  with  power  to  vary 

the  investments  and  to  stand  possessed  of  the  stocks,  funds 

and  securities  constituting  such  investments,  and  the  annual 

income  arising  therefrom,  upon  trust  for  Boherf  Bown  for  life, 

and  after  his  decease,  as  to  £1000  part  of  such  investments 

and  the  future  annual  income  thereof,  in  trust  to  pay  the  same 

annual  income  to  her  niece  Elizabeth  Peren  for  and  during  the 

term  of  her  natural  life,  and  from  and  after  her  decease  to  stand 

possessed  of  the  said  sum  of  £1000  and  the  investments  in  or 

upon  which  the  same  might  be  invested  and  the  future  annual 

income  thereof  in  trust  for  and  to  pay  and  divide  the  same 

unto  and  between  such  of  the  daughters  of  the  said  Elizabeth 

Peren  as  were  therein  mentioned ;  and  from  and  after  such  decease 

as  aforesaid  of  the  said  Bobert  Bown,  as  to  £1000  other  part  of  the 

said  trust  fund  of  £4500  and  the  future  annual  income  thereof, 

in  trust  for  and  to  pay  the  same  annual  income  to  her  niece 

Martha  Adams  for  and  during  the  term  of  her  natural  life,  and 

from  and  after  'the  decease  of  the  said  Martha  Adams  to  stand 

possessed  of  the  said  sum  of  £1000  and  the  investments  in  or 

upon  which  the  same  might  be  invested  and  the  future  annual 

income  thereof,  in  trust  for  and  to  pay  and  divide  the  same 

unto  and  between  such  of  the  children  of  her  niece  Martha 

(1)  Law  Eep.  17  Eq.  409.  (2)  21  Ch.  D.  7^8. 

(3)  8  Ch.  D.  460. 
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Admns  as  were  therein  mentioned ;  and  from  and  after  such  0.  A. 
decease  as  aforesaid  of  the  said  Eobert  Boivn,  as  to  £1000  other  1884 
part  of  the  said  trust  fund  of  £4500,  to  stand  possessed  thereof 
in  trust  for  and  to  pay  and  divide  the  same  unto  and  between 
such  of  the  daughters  of  her  late  niece  / essie  Hayes  as  were  therein 
mentioned ;  and  from  and  after  such  decease  as  aforesaid  of  the 
said  Bohert  Bown,  as  to  £1500  remaining  part  of  the  said  trust 
fund  of  £4500,  in  trust  for  and  to  pay  the  same  to  her  niece 
Bessie  O'Halloran  for  her  sole  and  separate  use,  and  in  the  event 
of  the  death  of  the  said  Bessie  O'Halloran  in  her  lifetime  the 
testatrix  directed  her  said  trustees  to  stand  possessed  of  the  last 
mentioned  sum  of  £1500,  in  trust  for  and  to  pay  and  divide 
the  same  unto  and  between  such  of  the  children  of  the  said 
Bessie  O'Halloran  living  at  her  decease  as  should  as  to  sons 
attain  the  age  of  twenty-one  years,  or  as  to  daughters  should 
attain  that  age  or  marry,  and  if  more  than  one  in  equal  shares. 
And  the  testatrix  declared  that  "  the  interest  which  any  female 
may  take  under  this  my  will,  shall  be  for  her  sole  and  separate 
use,  independent  of  the  debts,  control  or  engagements  of  any 
husband  with  whom  she  may  be  now  and  hereafter  be  inter- 
married and  without  power  to  anticipate  the  same,  and  for  which 
her  receipt  alone  shall  be  a  sufficient  discharge." 
The  testatrix  died  in  1881. 

Bessie  O'HaUoran  was  married  in  1870  to  the  Plaintiff  C. 
O'Halloran. 

Bohert  Bown  died  in  1882,  before  the  legacy  of  £4500  had 
been  raised  or  invested. 

The  Defendants,  the  trustees,  had  invested  the  sum  of  £1500 
to  answer  the  legacy  of  £1500. 

The  Plaintiffs,  Mr.  and  Mrs.  O'Halloran,  claimed  to  have  the 
capital  as  well  as  the  interest  of  the  said  legacy  of  £1500  paid 
to  the  duly  authorized  agent  of  the  Plaintiff  Bessie  O'Halloran 
at  once,  or  as  soon  as  the  moneys  secured  on  the  said  mortgage 
and  further  charge  can  be  called  in. 

A  special  case  was  authorized  under  Order  xxxiv.,  in  which 
the  opinion  of  the  Court  was  asked  whether  I^Irs.  O'Eallomu  was 
entitled  to  have  the  capital  paid  to  her  or  to  her  a<>-ent. 

The  special  case  came  on  for  hearing  before  IMr.  Justice  Kaif 
on  the  17th  of  July,  188o.  ^ 
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C.  A.         Seward  Brice,  for  the  Plaintiffs  : — 

This  is  not  a  gift  of  an  income-producing  fund  as  in  Li  re 
In  re  Ellis'  Trusts  (1),  but  an  absolute  gift  of  £1500  in  money,  to  be 
paid  to  Bessie  O'Halloran  for  her  separate  use  and  without  any 
directions  for  investment,  and  this  being  so,  although  the  legatee 
is  a  married  woman,  and  there  is  a  restraint  on  anticipation,  she 
is  entitled  to  have  the  legacy  paid  over  to  her  upon  her  separate 
receipt  In  re  Groughton's  Trusts  (2)  ;  In  re  Clarke's  Trusts  (3) ; 
Be  Syhes'  Trusts  (4). 

At  the  conclusion  of  Mr.  Seward  Brice' s  argument,  Mr.  Justice 
Kay,  addressing  Mr.  P.  S.  Gregory  who  appeared  for  the  Defen- 
dants, said  I  will  look  into  the  cases,  and  let  you  know  if  I  desire 
to  hear  you. 

1883.  July  25.  Kay,  J.,  after  stating  the  facts  as  set  forth 
above,  said: — 

I  reserved  judgment  that  I  might  consider  some  recent  cases 
that  were  cited.  It  was  argued  that  where  a  fund  given  absolutely 
to  a  married  woman  is  not  an  income-bearing  fund  the  Court 
will  order  it  to  be  paid  to  her,  notwithstanding  that  she  is  re- 
strained from  anticipation,  but  that  it  is  otherwise  where  the  fund 
produces  income,  or  where  the  restriction  is  expressed  to  be  not 
merely  of  anticipation,  but  of  alienation. 

On  principle  I  can  see  no  reason  for  this  distinction.  A  clause 
restraining  anticipation  is  construed  as  meaning  that  the  married 
woman  shall  not  assign  her  interest ;  whether  the  words  are  with- 
out any  power  of  "  alienation  "  or  of  "  anticipation,"  the  effect  is 
the  same.  Why  should  this  clause  be  operative  only  if  the  fund 
produces  income  ?  If  it  did  produce  income  the  only  mode  in 
which  the  income  could  be  anticipated  would  be  by  assigning  or 
charging  the  future  payments  of  it.  An  assignment  of  all  the 
future  income  would  be  an  assignment  of  the  capital.  But 
the  main  consideration  is  that  the  restraint  upon  anticipation 
annexed  to  the  separate  estate  of  a  married  woman,  however 
expressed,  has  always  been  held  to  be  a  limitation  of  her  power 
of  alienation  for  the  purpose  of  protecting  her  interest  more 

(1)  Law  Eep.  17  Eq.  409.  (3)  21  Cli.  D.  748. 

(2)  8  Ch.  D.  460.  (4)  2  J.  &  H.  415. 
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effectually  against  the  possible  injfluence  of  her  husband.  Suppose      |C.  A. 
a  fund  thus  restricted  to  be  paid  into  Court  as  cash,  would  it  not  1884 
be  the  duty  of  the  Court  to  direct  it  to  be  invested,  and  to  order  j,^ 
the  income  to  be  paid  to  the  married  woman  ?    If  so,  this  would    ^  Sowx. 
be  the  duty  of  the  trustee,  and  if  there  be  none  other,  the  husband 
is  trustee  for  a  wife  who  has  separate  property.    In  this  way 
every  fund  to  which  a  married  woman  is  entitled  for  her  separate  i^^ay^. 
use  may  be  considered  an  income-bearing  fund. 

In  Baggett  v.  Meux  (1)  there  was  a  devise  of  real  estate  to,  and 
a  bequest  of  personal  estate  in  trust  for,  a  married  woman  abso- 
lutely with  a  direction  that  she  should  not  sell,  mortgage,  or  in- 
cumber the  property,  and  that  she  should  have  the  same  for  her 
separate  use.  The  word  "  anticipate  "  was  not  used.  The  husband 
and  wife  joined  in  a  beneficial  lease  to  Messrs.  Meux.  It  was 
held  by  Yice-Chancellor  Knight  Bruce  to  be  void  in  equity,  and 
this  was  affirmed  by  the  Lord  Chancellor,  who  said,  "  After  the 
case  of  TuUett  v.  Armstrong  (2)  there  can  be  no  doubt  about  the 
doctrine  of  this  Court  respecting  the  property  given  to  the 
separate  use  of  a  married  woman :  and  it  is  clear  that  that  doc- 
trine applies  as  much  to  an  estate  in  fee  as  to  a  life  estate.  The 
object  of  the  doctrine  was  to  give  a  married  woman  the  enjoy- 
ment of  property  independeiit  of  her  husband;  but  to  secure 
that  object  it  was  absolutely  necessary  to  restrain  her  during 
coverture  from  alienation.  The  reasoning  evidently  applies  to  a 
fee  as  much  as  to  a  life  estate,  to  real  property  as  much  as  to 
personal." 

In  Be  Syhes  Trusts  (3)  there  was  an  appointment  by  will  of  a 
share  of  stock  to  a  married  woman  for  her  separate  use,  and  so  that 
she  should  not  while  under  coverture  "  make  any  sale,  mortgage, 
charge,  or  incumbrance  of  or  upon  the  same,  or  of  the  annual 
income  thereof."  It  was  argued  in  that  case  that  a  restraint  on 
anticipation  has  no  application  to  a  gross  sum.  Lord  Hatlierleij 
held  that  a  written  promise  by  the  lady  to  pay  an  advance  was 
not  binding,  because  "  the  lady  liad  no  power  to  bind  herself  bv 
such  engagements,  and  any  debt  arising  out  of  the  transaction  is 
not  hers,  but  her  husband's.    To  allow  it  to  be  treated  as  her 

ri)  1  Coll.  1">8,  ariimic.l  1  rii.  (il^7,  l  :\ly.  c^;.-  Cr.  377. 

<528.  (;',)  2  ,1.     H.  415,  419. 
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C.  A.      debt,  slie  being  subject  to  a  restraint  on  anticipation,  would  be 

1884       entirely  to  overthrow  the  whole  protection  which  is  given  to 

Xn  re      married  women  by  Courts  of  Equity."  The  language  used  shews 

BowN.  ^^^^  Lordsiiip  jiot  recoernise  any  distinction  between  an- 
O'Halloran    ...  ,  .        ^  ^,  , 

ticipation  and  alienation.    In  that  case  there  had  been  some 

attempt  to  make  a  settlement  by  the  married  woman  of  the  funds, 
and  Lord  Eatherley  seems  to  have  doubted  whether  the  trusts  of 
that  settlement  might  not  have  attached,  and  directed  an  inquiry 
whether  they  had  been  formally  authorized  by  the  married 
woman.  The  Chief  Clerk  certified  that  the  trusts  were  not 
finally  authorized,  and  thereupon  Lord  Satherley  directed  that 
the  fund,  which  was  in  Court,  should  be  paid  out  to  the  married 
woman.  I  have  sent  for  the  Eegistrar's  book,  and  I  find  that 
the  order  was  in  form  an  order  for  the  sale  of  the  stock,  and  pay- 
ment of  the  proceeds  of  it  to  the  married  woman.  This  certainly 
was  not  upon  the  ground  that  it  was  not  an  income-bearing  fund, 
for  it  had  always  been  invested  in  consols,  and  no  such  point  was 
suggested  in  the  argument.  Nor  was  it  because  there  was  a 
restraint  of  anticipation  only  ;  the  restraint  was  not  of  anticipa- 
tion, but  of  alienation.  The  only  ground  mentioned  in  the 
argument  was  that  a  restraint  on  anticipation  has  no  applica- 
tion to  a  gross  sum,  Baggett  v.  Meux  (1)  not  being  referred  to. 
But  this  could  hardly  have  been  the  reason,  because  the  charge 
was  held  to  be  invalid,  expressly  on  account  of  the  restraint.  I 
cannot  understand  why,  if  the  restraint  upon  alienation  was 
binding  so  that  she  could  not  make  a  valid  charge  upon  the 
fund,  the  Court  could  order  it  to  be  paid  out  to  her.  The  two 
parts  of  the  judgment  seem  inconsistent. 

In  Be  Sarel  (2),  a  case  before  the  same  Judge,  where  the  words 
were,  so  as  that  the  same  shall  not  be  alienable,"  it  was  held 
that  the  Court  was  bound  to  retain  a  share  of  the  residue  be- 
queathed absolutely  to  the  married  woman,  which  had  been  paid 
into  Court  during  her  coverture,  and  only  pay  the  dividends  to  her. 
In  Be  GaskelVs  Trusts  (3),  again  before  the  same  Judge,  the  words 
being,  "  not  to  be  anticipated,  or  assigned  over,  or  precharged  in 
anyway,"  BeSyhes  Trusts  (4)  was  cited,  but  so  far  from  following 

(1)  1  Coll.  138,  affirmed  1  Ph.  627,  628.  (3)  11  Jur.  (N.S.)  7S0. 

(2)  10  Jur.  (N.S.)  876.  (4)  2  J.  &  H.  415. 
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it,  Lo^d  Hatherley  held,  on  the  authority  of  Baggett  v.  Meux  (1),  that      0.  A. 

the  property  could  not  be  dealt  with  during  the  coverture,  and  i884 

ordered  the  fund  to  be  retained  in  Court,  and  the  dividends  only 

paid.    His  Lordship  there  said  that  "  in  every  case  since  Baggett 

V.  Meux  and  Tullett  v.  Armstrong  (2)  the  Court  has  sought  to  alloran 

protect  the  wife  during  coverture." 

This  decision  is  absolutely  inconsistent  with  Be  SyJces'  Trusts  (3),  ^- 
and,  in  the  reports  which  I  have  seen  of  the  case  in  the  Ju/rist 
and  Law  Times,  which  are  the  only  reports  I  can  find,  although 
Be  Syhes'  Trusts  was  cited,  no  explanation  of  it  was  given  by 
Lord  Hatherley.  I  cannot  resist  the  conclusion  that  the  order  for 
payment  of  the  fund  to  the  married  woman  in  Be  SyJces'  Trusts 
was  made  inadvertently,  and  that  Lord  Hatherley,  on  further 
consideration  in  the  two  cases  I  have  last  mentioned,  declined  to 
follow  his  own  previous  decision. 

Certainly  these  authorities  afford  no  ground  for  the  argument 
that  there  is  a  distinction  between  anticipation  and  alienation, 
or  between  a  fund  bearing  income  and  a  sum  of  cash.  The  point 
was  not  raised  or  suggested  in  any  of  them,  nor,  so  far  as  I  am 
aware,  in  any  reported  case  except  those  I  am  about  to  mention. 

In  re  Ellis'  Trusts  (4),  where  there  was  a  legacy  to  a  married 
woman  of  £500  Consols  for  her  separate  use  without  power  of 
anticipation,  the  late  Master  of  the  Rolls,  after  referring  to  the 
judgment  of  Yice-Chancellor  Knight  Bruce  in  Baggett  v.  Meux 
as  a  clear  expression  of  his  opinion,  "  that,  so  far  as  restraint 
on  anticipation  is  concerned,  there  is  no  distinction  between 
capital  and  income,"  quotes  the  words  I  have  read  from  the  judg- 
ment of  the  Lord  Chancellor  in  the  same  case,  and  continues : — 
"  That  shews  that  the  Lord  Chancellor  thought  there  was  no 
distinction  between  real  and  personal  estate,  between  corpus  and 
income.  Though  I  find  no  direct  decision  on  the  point,  I  think 
there  is  sufficient  authority  to  enable  me  to  say  there  is  no  dis- 
tinction between  personal  estate  producing  income  and  real  estate 
producing  rent.  I  repeat  that  I  decide  nothing  as  to  the  effect 
of  a  clause  restraining  anticipation  where  no  income  is  produced." 

(1)  1  Cell.  l;{8,  alVirnuMl  1  I'll.  (iL>7,  (L>)  4  My.  c^:  C'r.  377. 

C28.  (:\)  2  J.     II.  415. 

(4)  Law  Krp.  17  Kq.  40'.),  113. 
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C.  A.  That  last  observation  refers  to  an  ingenious  argument  of  Mr. 
1884  Justice  North,  who  was  counsel  in  the  case,  that  a  clause  restrain- 
In  re  anticipation  only  could  not  have  any  effect  where  the  fund 

BowN.  produced  no  income,  because  there  would  be  no  income  to  anti- 
V.  cipate,  thus  distinguishing  the  effect  of  the  words  "  anticipation  " 
■^^*  and  "  alienation."  I  dissent  from  the  argument,  because  a  clause 
restraining  anticipation  has  always  been  held  to  mean  that  a 
married  woman  may  not  assign  such  interest  as  she  has.  The 
observations  of  the  Master  of  the  EoUs,  which  I  have  quoted, 
shew  that  he  considered  the  authorities  were  adverse  to  the  argu- 
ment before  him.  In  In  re  GroughtorCs  Trusts  (1),  where  the 
restraint  was  "  so  that  she  shall  not  have  power  to  deprive  herself 
of  the  benefit  thereof  by  sale,  mortgage,  charge,  or  otherwise  in  the 
way  of  anticipation,"  which  is  a  very  common  form  of  the  re- 
striction, and  shews  that  the  word  "  anticipation "  includes  a 
sale,  mortgage,  or  charge,  Yice-Chancellor  Bacon,  after  saying 
that  he  did  not  see  the  difference  between  anticipation  and  aliena- 
tion (in  which  I  entirely  agree),  ordered  the  fund,  which  was  in 
Court  in  the  shape  of  cash,  to  be  transferred  to  the  married 
woman,  relying,  as  it  would  seem,  upon  some  special  words 
giving  the  married  woman  a  power  to  give  receipts.  And  in 
In  re  Clarice's  Trusts  (2),  where  there  was  only  a  restraint  of 
anticipation,  a  part  of  the  fund  which  happened  to  be  in  the 
state  of  cash  was  ordered  to  be  paid  to  a  married  woman. 

With  the  greatest  respect  for  these  authorities,  I  think  they 
are  contrary  to  principle  and  to  the  decision  of  Baggett  v.  Meux  (3). 
I  might  determine  this  case  upon  the  narrow  ground  that  there  is 
not  any  sum  of  cash  uninvested.  But  I  prefer  to  rest  my  decision 
upon  the  broader  view,  that  it  was  decided  in  Baggett  v.  Meux  by 
the  Lord  Chancellor  that  a  restraint  upon  alienation  in  the  case 
of  property  given  to  a  married  woman  absolutely  for  her  separate 
use  is  effectual  to  prevent  her  from  disposing  of  it  during  the 
coverture,  and  that,  in  my  opinion,  this  rule  applies,  whether  the 
restraint  be  expressed  to  be  of  "anticipation"  or  "alienation," 
and  whether  the  fund  or  property  produces  income  or  not. 

Consequently  the  trustees  would  not  have  been  justified  in 

(1)  8  Ch.  D.  460.  (3)  1  Coll.  138,  affirmed  1  Pli.  627, 

(2)  21  Ch.  D.  748.  628. 
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paying  the  fund  over  to  the  married  woman,  and  the  Court  C.  A. 
cannot  properly  direct  them  to  do  so.  It  must  be  retained  and  1884 
the  income  paid  to  her  during  her  coverture.  j^i 


W.  W.  K. 


BOWN. 

O'Halloean 


King. 

From  this  judgment  the  Plaintiffs  appealed.  The  appeal  was  ~q^^ 
heard  on  the  22nd  of  July,  1884. 

Barber,  Q.C.,  and  Seward  Brice,  for  the  Appellants  : — 

'  Mrs.  O'HaUoran  is  entitled  to  receive  the  fund,  and  is  able  to 
give  a  good  discharge  for  it.  The  case  is  rested  by  the  Respondents 
on  the  ground  that  this  was  a  gift  of  an  income-bearing  fund, 
and  therefore  the  restraint  on  anticipation  must  have  effect  given 
to  it  on  the  authority  of  Li  re  Ellis'  Trusts  (1)  and  In  re  Clarhes 
Trusts  (2).  But  in  the  first-mentioned  case  the  gift  was  of  a  sum 
in  consols,  which  the  Master  of  the  Rolls  held  to  be  equivalent  to 
a  perpetual  annuity  and  not  in  the  nature  of  a  gross  sum  of  money, 
and  that  authority  did  not  really  support  the  decision  in  the  other  ^ 
case,  In  re  Clarice's  Trusts,  which  professed  to  follow  it.  Be  Syhes" 
Trusts  (3)  is  distinguishable.  In  that  case  the  fund  was  rever- 
sionary when  the  married  woman  attempted  to  charge  it.  Be 
Sarel  (4)  is  of  doubtful  authority.  In  re  Croughtons  Trusts  (5) 
is  distinctly  in  our  favour.  The  question  must  really  depend 
upon  the  intention  of  the  testator.  In  the  present  case  the 
testatrix  settled  three  of  the  shares  and  gave  the  other  two  abso- 
lutely, and  the  whole  gift  was  reversionary  till  the  death  of 
Bohert  Bown ;  so  that  the  clause  against  anticipation  may  have 
reasonable  effect  given  to  it  without  applying  it  to  Mrs.  0' Hallo- 
ran's  present  interest,  which  is  absolute,  and  has  now  fallen  into 
possession.  The  clause  giving  her  the  power  of  giving  receipts 
shews  that  the  testatrix  contemplated  the  fund  being  paid  to  her. 
The  word  "  interest "  in  the  clause  restraining  anticipation  may 
have  been  used  as  equivalent  to  "  income." 

P.  S.  Gregory,  for  the  trustees,  referred  to  In  re  Benton.  ((>). 

(1)  Law  Kcp.  17  luj.  JO'.).  (1)  4  N.  K.  O'Jl. 

(2)  21  Ch.  1).  748.  (5)  8  Ch.  L.  4G0. 
(a)  2  J.     II.  4ir,.                                   ((5)  19  Ch.  1).  277. 
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0.  A.      Baggallay,  L. J. : — 

I  am  of  opinion  that  this  appeal  must  succeed.   The  point  in 
In  re      dispute  has  never  been  brought  in  distinct  form  before  the  Court  of 
O'Hallokan  ^PP^^l  j  l^^s  been  discussed  on  several  occasions  in  the  other 

^^•^      Courts.    In  my  opinion  the  effect  of  the  restraint  on  anticipation 

  must  in  all  these  cases  depend  upon  the  intention  of  the  testator 

as  expressed  in  the  will.  The  testatrix  in  this  case  directs  a  sum 
of  £4500  to  be  raised,  and  the  annual  income  to  be  paid  to  Bohert 
Boivn  during  his  life.  Bohert  Bown  died  in  April,  1882.  The 
testatrix  then  goes  on  to  say  that  from  and  after  the  decease  of 
Bobert  Bown  the  trustees  shall  pay  the  annual  income  of  £1000, 
part  of  the  investments  of  the  sum  of  £4500,  to  her  niece 
Elizabeth  Peren  during  her  life,  and  after  her  death  shall  pay  and 
divide  the  said  sum  of  £1000  and  the  investments  thereof  and 
the  future  annual  income  thereof  unto  and  between  the  daughters 
of  Elizabeth  Peren,  Then  as  to  another  sum  of  £1000,  another 
part  of  the  trust  fund  of  £4500,  and  the  annual  income  thereof, 
the  trustees  are  to  pay  the  income  to  her  niece  Martha  Adams 
during  her  life,  and  after  her  death  to  pay  and  divide  the  same 
sum  of  £1000  and  the  investments  in  or  upon  which  the  same 
shall  be  invested,  and  the  future  annual  income  thereof,  unto  and 
between  the  children  of  Martha  Adams.  In  both  these  gifts  we 
find  mention  of  the  investments  and  the  future  annual  income  of 
the  fund.  Then  there  is  a  direction  that  as  to  £1000,  another 
part  of  the  said  trust  fund  of  £4500,  the  trustees  should  pay  and 
divide  the  same  unto  and  between  the  daughters  of  her  late 
niece  Jessie  Hayes.  Here  she  speaks  of  it  as  "  another  part  of  the 
said  trust  fund  of  £4500,"  and  there  is  no  mention  of  the  invest- 
ments or  of  the  future  annual  income.  Then  follows  the  par- 
ticular gift  in  question :  "  As  to  £1500,  remaining  part  of  the 
said  trust  fund  of  £4500,  in  trust  for  and  to  pay  the  same  to  my 
niece  Bessie  O'Halloran  for  her  sole  and  separate  use."  Here 
there  is  no  reference  to  the  income,  but  the  share  of  the  trust 
fund  is  given  as  a  distinct  sum  to  the  lady  for  her  separate  use. 
There  is  no  suggestion  in  the  will  of  anything  but  an  absolute 
gift  of  the  fund  to  her,  no  reference  to  her  enjoying  it  in  the 
form  of  annual  income.  Then  we  come  to  the  direction  that 
the  interest  which  any  female  might  take  under  the  will  should 
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be  for  her  sole  and  separate  use,  and  without  power  to  anticipate  C.  A, 
the  same,  and  that  her  receipt  alone  should  be  a  sufficient  dis-  1884 
charge.  The  trustees  felt  it  their  duty  to  refuse  to  pay  the  fund  re 
to  Mrs.  O'Halloran  without  the  sanction  of  the  Court,  and  they 
have  the  decision  of  Mr.  Justice  Kay  that  they  were  justified  in 
so  doing,  for  he  has  held  that  on  the  death  of  Robert  Bown, 
Mrs.  O'Halloran  was  not  entitled  to  have  the  capital  paid  to  her,  ^^ss^^^'-J 
and  that  she  could  not  give  a  good  discharge  for  it.  I  am  unable 
to  take  the  same  view.  I  think  the  lady  is  entitled  to  payment 
of  the  fund.  It  is  a  gift  of  a  sum  of  money,  part  of  a  rever- 
sionary fund,  not  the  gift  of  a  share  of  an  income-bearing  fund. 
In  taking  this  view  I  am  not  deciding  contrary  to  the  decision 
of  the  late  Master  of  the  KoUs  in  In  re  Ellis'  Trusts  (1).  He 
proceeded  on  the  ground  that  a  gift  of  a  sum  of  consols  was 
equivalent  to  a  gift  of  a  perpetual  annuity.  And  it  is  consistent 
with  the  decision  of  Yice-Chancellor  Bacon  in  In  re  Croughton's 
Trusts  (2),  where  the  gift  was  held  to  be  equivalent  to  a  gift  of 
a  sum  of  money.  With  respect  to  the  third  case,  In  re  Clarke's 
Trusts  (3),  I  am  unable  entirely  to  agree  with  it.  So  far  as 
giving  the  sum  of  cash  to  the  married  woman,  I  think  it  was 
right ;  but  I  cannot  agree  with  Lord  Justice  Fry  so  far  as  he 
decided  that  she  was  entitled  to  the  proceeds  of  the  sale  of  the 
stock  in  Court,  because,  although  formerly  an  income-bearing 
fund,  it  had  been  converted  into  cash.  It  cannot  make  any 
difference  that  a  sum  of  money  which  was  at  the  testator's  death 
invested  on  mortgage  has  been  converted  into  cash.  In  the 
present  case  we  have  a  gift  substantially  of  a  sum  of  cash,  although 
invested  at  the  time.  Therefore  I  think  that  the  period  having 
arrived  at  which  this  lady  is  to  become  entitled  to  the  fund,  she 
can  give  a  valid  receipt  for  it,  and  is  entitled  to  have  it  paid  to 
her. 

I  think  that  she  was  restrained  from  charging  the  fund  in  the 
interval  between  the  death  of  the  testatrix  and  ^the  death  of 
Bown.  During  that  period  the  restraint  on  anticipation  was 
applicable. 

(I)  Law  Ikp.  17  Kq.  409.  [  (2)  8  Ch.  D.  4G0. 

(8)  21  Cli.  D.  718. 
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0.  A.  I  also  wish  to  say  that  I  agree  with  the  decision  in  Be  SyJces' 
1884       Trusts  (1). 

In  re 

BowN.     Cotton,  L.J.  :— 

I  am  of  the  same  opinion.  It  has  long  been  settled  that  when 
money  is  given  to  a  woman  for  her  separate  use,  inasmuch  as  the 
separate  use  is  a  creature  of  equity,  she  may  be  restrained  from 
anticipating  the  income.  Baggett  v.  Meux  (2)  decided  that  this 
applied  not  only  to  a  life  interest  but  to  a  separate  interest  given 
to  a  married  woman  absolutely.  If  you  find  there  are  directions  in 
the  will  to  that  effect  they  are  effectual  against  anticipation.  In 
Baggett  v,  Meux  it  was  held  that  though  there  is  an  absolute  gift 
of  a  house  to  a  married  woman,  if  in  a  subsequent  part  of  the  will 
there  is  a  clear  direction  that  the  devisee  is  only  to  receive  the 
rents  from  time  to  time  during  her  coverture  and  not  by  way  of 
anticipation,  there  the  devisee  takes  the  house  absolutely,  but  is 
precluded  from  charging  the  income  by  anticipation  during 
her  coverture.  But  then  some  unfortunate  expressions  have  been 
used  by  Judges  making  this  distinction,  that  where  there  is  a 
gift  of  an  income-bearing  fund  the  restraint  on  anticipation  is 
effectual,  but  that  it  is  not  effectual  if  it  is  a  gift  of  a  sum  of  cash.  I 
think  that  distinction  is  erroneous.  According  to  the  judgment  of 
Mr.  Justice  Fry  in  In  re  darkens  Trusts  (3),  it  depends  on  the 
accident  whether  at  the  time  the  money  is  in  cash  or  is  invested. 
I  think  that  is  erroneous.  In  my  opinion,  the  question  depends 
upon  the  intention  of  the  testator  declared  in  his  will.  Has  he 
declared  an  intention  that  the  money  should  be  paid  to  her,  or 
that  the  income  should  be  paid  to  her  from  time  to  time  ?  It  is 
not  enough  that  it  should  be  an  income-bearing  fund,  but  the 
intention  of  the  testator  must  be  shewn  that  the  married  woman 
is  to  have  the  enjoyment  of  it  in  the  way  of  income.  In  that 
case  the  words  restraining  anticipation  must  have  their  effect 
given  to  them.  That  is  the  true  rule,  which  does  not  turn  on 
the  accident  as  to  how  the  money  is  invested  at  the  death  of 
the  testator,  or  at  any  other  time.    If  the  testator  shews  that 

(1)  2  J.  &  H.  415.  (2)  1  Ph.  627. 

(3)  21  Ch.  D.  748. 
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the  married  woman  is  to  enjoy  the  gift  not  as  a  mere  money  0.  A. 
fund,  but  as  an  annuity,  that  is  a  strong  intimation  of  his  inten-  1884 
tion  that  he  means  the  restraint  on  anticipation  to  apply  not  in  re 
only  to  the  income  but  also  to  the  capital.  In  the  present  case, 
therefore,  it  is  not  material  whether  the  gift  was  of  a  sum  of 
cash  or  of  a  share  of  an  invested  fund,  because  the  testatrix  gives 
it  to  the  trustees  upon  trust  to  pay  it  to  Mrs.  O'Halloran  abso- 
lutely. There  is  no  indication  of  an  intention  that  the  trustees 
should  retain  the  investments  in  their  hands  and  let  her  enjoy 
the  income,  but  they  are  to  pay  the  fund  to  her  for  her  sole  and 
separate  use,  and  her  receipt  is  to  be  a  sufficient  discharge. 

In  this  will,  having  regard  to  the  fact  that  it  is  a  reversionary 
gift,  the  words,  restraining  anticipation  may  have  full  effect 
given  to  them,  by  preventing  the  lady  from  charging  the  fund 
before  it  falls  into  possession.  But  now  that  the  time  has  come 
for  her  to  receive  it,  I  am  of  opinion  that  there  is  nothing  in  the 
restraint  against  anticipation  which  can  prevent  her  from  claim- 
ing payment  of  the  fund,  and  giving  a  good  discharge  for  it. 

I  think,  therefore,  that  the  appeal  must  be  allowed. 

LiNDLEY,  L.J. : — 

The  question  in  this  case  cannot  be  answered  simply  by  inquiring 
whether  the  fund  is  cash  or  an  income-bearing  fund,  and  by 
saying  that  if  it  is  the  latter  the  lady  cannot  have  the  capital. 
We  must  look  at  the  intention  of  the  testatrix,  whether  she  has 
indicated  an  intention  that  the  trustees  are  to  keep  the  fund 
and  pay  the  married  woman  the  income.  In  this  will  a  life 
interest  is  first  given  to  B,  Boivn,  and  then  the  testatrix  divides 
the  fund  into  four  parts ;  she  settles  two  of  them  and  does  not 
settle  the  other  two.  This  particular  fund  she  gives  to  Mrs. 
O'Halloran  for  her  separate  use,  in  words  in  which  a  clear  distinc- 
tion is  drawn  between  the  settled  and  unsettled  shares.  The 
clause  restraining  anticipation  is  applicable  to  the  shares  of  all 
the  married  women,  not  to  Mrs.  O'llalloran  alone.  lilr.  Brice 
suggested  tliat  the  interest  "  for  which  she  is  to  give  a  binding 
discharge  is  equivalent  to  "  income."  I  do  not  think  it  can  have 
that  meaning,  for  the  word  "  income  "  occurs  again  and  again  in 
•the  will  with  its  proper  signification.    "  Interest "  in  the  will 
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0.  A.      means  any  interest  which  she  may  take  in  the  fund.    Then  the 
1884      testatrix  says  it  is  to  be  paid  to  her  for  her  sole  and  separate  use. 
In  re      C!an  WO  find  in  that  expression  an  indication  of  an  intention  that 
^  BowN.     ijj^g  income  only  is  to  be  paid  to  her  ?    I  think  not.    I  do  not 
i,,        think  that  the  words  "her  receipt  alone  shall  be  a  sufficient 
discharge  "  carry  much  weight.    They  apply  to  whatever  she  is 
Lindiey.  L.J,  entitled  to  receive,  whether  it  be  capital  or  income.   But  I  decide 
upon  the  ground  that  I  cannot  find  any  intention  that  the  trustees 
are  to  keep  the  fund  and  pay  only  the  income  to  her.  Therefore, 
I  think  she  is  entitled  to  be  paid  the  capital  of  the  fund. 

Solicitors  :  F.  E.  Paynter ;  Blade  &  SJade. 

M.  W. 


c.  A.  BOSWELL  V.  COAKS. 

[1881   B.  363.] 

^3,^,^28^;^'  Vendor  and  Purchaser — Sale  under  the  Direction  of  the  Court — Misrepresentation 
June  12,  14,  hy  Purchaser — Suppresson  of  Facts  hy  Purchaser. 

16;  July  31. 

The  life  interest  of  U.  in  a  fund  of  about  £300,000  was  put  up  for  sale  in 
a  suit  for  the  administration  of  the  estate  of  a  testator  who  had  purchased 
it.  An  attempted  sale  by  auction  having  proved  abortive,  C,  a  solicitor, 
and  P.,  an  actuary,  stated  to  L.  &  Co.,  the  solicitors  who  conducted  the 
-  sale,  that  they  could  produce  evidence  as  to  the  life  of  II.  which  would 
induce  the  Court  to  accept  a  less  sum  than  the  supposed  value,  and  that 
they  were  prepared  to  make  an  offer  on  behalf  of  themselves  and  four 
others,  including  II.  The  negotiation  proceeded,  and  pending  the  settle- 
ment of  a  draft  contract,  B.  prepared  and  sent  to  L.  &  Co.,  to  be  laid  before 
the  Judge,  a  skeleton  case,"  which  stated  that  II.  had  been  examined  by 
three  specified  medical  men  on  behalf  of  the  three  insurance  offices  of 
which  they  were  the  respective  medical  examiners,  and  set  out  their  joint 
opinion  that  the  insurance  of  the  life  of  H.  was  very  hazardous,  and 
should  not  be  accepted  at  a  less  addition  than  fifteen  years  to  his  age,  and 
that  the  whole  premiums  should  be  paid  within  ten  years.  It  further  stated 
that  one  of  the  three  medical  men  had  informed  P.  that  he  should  advise  his 
office  to  decline  the  proposal — which  was  thereupon  withdrawn;  that  an- 
other of  the  offices  refused  to  insure ;  and  that  the  third  consented  to  insure 
for  £5000  at  a  £12  per  cent,  premium.  It  set  out  separate  opinions  of 
later  date  by  two  of  the  three  medical  men  which  were  at  least  as  unfavour- 
able as  the  joint  opinion,  and  concluded  with  the  statement  that  //.  had 
not  since  been  examined  on  behalf  of  any  life  office.  The- Judge  upon 
these  materials  took  the  opinions  of  actuaries,  and  when  their  reports 
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were  brought  before  him  B.  urged  upon  him  that  the  income  was  liable  to 
be  reduced  to  £9000  by  investment  in  Consols,  and  he  sanctioned  an 
agreement  for  purchase  at  £40,000,  which  was  about  the  value  of  the  life 
interest  if  the  income  was  taken  at  £9000  and  the  life  as  only  insurable  at 
ii  £12  per  cent,  premium.  The  sale  was  completed,  and  nine  years  after- 
wards an  action  was  brought  on  behalf  of  the  creditors  of  the  testator  to 
impeach  it.  It  appeared  that,  at  the  time  when  the  skeleton  case  was 
made  out,  C.  and  B.  had  in  their  hands  a  later  opinion  by  one  of  the 
above-mentioned  medical  officers  to  the  effect  that  a  £10  per  cent,  premium 
would  be  the  fair  one,  and  before  the  contract  was  approved  by  the  Judge 
several  Scotch  offices  had  agreed  to  grant,  at  premiums  of  £10  lis.  payable 
for  ten  years,  insurances  for  sums  sufficient  in  the  whole  to  cover  the 
purchase-money,  and  an  English  office  had  expressed  its  willingness  to 
grant  an  insurance  for  £4000  on  still  more  favourable  terms.  None  of 
these  facts  were  mentioned  in  the  skeleton  case  or  disclosed  to  the 
Judge : — 

Held  (reversing  the  judgment  of  Fry,  J.),  that  the  sale  must  be  set  aside, 
for  that  C,  and  B.  knew  that  the  materials  which  they  laid  before  the 
Judge  to  enable  him  ,to  form  his  opinion  whether  the  sale  should  be 
sanctioned  were  incomplete,  and  calculated  to  produce  the  false  impression 
that  the  life  could  only  be  insured  at  £12  per  cent.,  and  that  the  sanction 
of  the  Judge  must  therefore  be  regarded  as  obtained  by  fraud. 

A  person  desirous  of  buying  property  which  is  being  sold  under  the 
direction  of  the  Court  must  either  abstain  from  laying  any  information 
before  the  Court  in  order  to  obtain  its  approval,  or  he  must  lay  before  it  all 
the  information  he  possesses  which  is  material  to  enable  the  Court  to  form 
a  correct  opinion,  and  he  will  not  be  held  excused  from  so  doing  because  the 
Court  does  not  ask  for  further  information : — 

Held,  that  if  the  Scotch  insurances  were  known  to  L  &  Co.,  the  solicitors 
conducting  the  sale  (a  fact  which  the  Court  considered  not  proved),  the 
Defendants  could  not  successfully  contend  that  they  were  not  responsible 
for  the  failure  of  L.  &  Co.  to  mention  them  to  the  Judge,  for  that  it  was 
the  duty  of  B.,  who  took  an  active  personal  part  in  obtaining  the  sanction 
of  the  Judge,  and  who  had  reason  to  believe  that  the  Judge  did  not  know 
of  them,  to  see  that  he  was  informed  of  them. 

This  was  an  appeal  by  the  Plaintiffs  from  a  decision  of  Mr. 
Justice  Fry  dismissing  their  action,  which  sought  to  set  aside  a 
purchase  made  by  the  Defendants,  CoaJcs  and  Bumjon,  in  1872,  on 
behalf  of  themselves  and  four  others.  Bailey,  Watson,  Cadge,  and 
E.  K.  Harvey,  of  the  life  interest  of  E.  K.  Harvey  in  a  fund  of 
about  £300,000.  This  life  interest  had  been  purchased  by  Sir 
Bohert  Harvey,  deceased,  and  formed  part  of  his  estate,  which 
'was  insolvent  and  was  being  administered  by  the  Court  in  suits 
by  creditors.  The  sanction  of  the  Court  was  obtained  in  the 
administration  suits  to  a  sale  for  £40,000.  The  present  action 
Vol.  XXVII.  F  1 
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C.  A.  was  commenced  in  1881  to  impeach  that  sale,  on  the  ground 
1884  that  the  sanction  of  the  Court  had  been  obtained  by  misrepre- 
BoswELL  sentation  and  suppression  of  material  facts,  and  that  even  if 
there  was  not  such  suppression  or  misrepresentation  as  would 
avoid  the  sale  if  made  to  strangers,  the  facts  that  Cooks  was  the 
country  solicitor  of  the  executor  of  Sir  B.  Harvey,  that  another 
of  the  purchasers  was  trustee  in  the  bankruptcy  of  a  firm  in 
which  the  testator  had  been  a  partner,  and  another  was  a  member 
of  the  committee  of  inspection  in  that  bankruptcy,  placed  them 
in  a  fiduciary  position,  and  made  it  incumbent  upon  them  to 
disclose  to  the  Court  everything  material  that  was  within  their 
knowledge  when  the  sale  was  sanctioned.  Cooks  had  previously 
obtained  leave  to  bid  at  an  attempted  sale  by  auction,  and  the 
conduct  of  the  sale  had  been  committed  to  his  London  agents^ 
who  undertook  to  act  independently  of  him.  Mr.  Justice  Frif 
considered  that  this  put  an  end  to  his  fiduciary  position,  and 
that  the  other  two  occupied  no  fiduciary  position  as  regarded  the 
estate  of  Sir  B.  Horvey ;  that  the  purchasers  therefore  were  in 
the  position  of  ordinary  purchasers,  and  that  there  had  not  been 
any  such  misrepresentation  or  suppression  by  them  as  would  in- 
validate the  contract.  His  Lordship  accordingly  dismissed  the 
action  (1).  The  facts  will  be  found  fully  stated  in  the  judgment 
of  the  Court  of  Appeal. 

The  appeal  was  heard  on  May  19th,  21st,  22nd,  23rd,  27th, 
28th ;  June  12th,  14th,  and  16th.  As  the  Court  pronounced  no 
opinion  upon  the  question  of  fiduciary  relation  decided  by  Mr. 
Justice  Fry,  the  arguments  on  that  head  are  omitted. 

Cookson,  Q.C.,  and  Langivorthy,  for  the  Appellants : — 

Mr.  Justice  Fry  considered  that  the  whole  of  the  obligations 
of  the  purchasers  were  those  imposed  by  clause  3  of  the  contract, 
and  he  considered  that  they  were  fulfilled.  His  Lordship  went 
only  on  the  terms  of  the  contract,  and  did  not,  we  submit,  lay 
sufficient  stress  on  the  fact  that  in  the  dealings  with  the  Court, 
by  which  the  sanction  to  that  contract  was  obtained,  there  was 
supjpressio  veri  and  suggestio  falsi.  The  Defendant  Bwnyon  pre- 
pared a  skeleton  statement  which  he  laid  before  the  Chief  Clerk. 

(1)  23  Ch.  D.  302. 
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It  purported  to  contain  the  opinion  of  three  medical  men,  and  o.  A. 
the  result  of  the  applications  made  to  the  offices  of  which  they  i884 
were  the  medical  officers.  There  was  an  omission  from  the  joint  boswell 
opinion  of  a  qualifying  passage,  which  no  doubt  was  omitted  by 
inadvertence,  and  before  the  omission  was  supplied  facts  had 
come  to  the  knowledge  of  CoaJcs  and  Bunyon  which  made  the 
skeleton  case  substantially  false.  Even  as  matters  stood  when  it 
was  first  brought  before  the  Chief  Clerk  it  was  misleading.  The 
separate  later  opinions  of  two  of  the  three  medical  men  were 
given,  but  the  separate  opinion  of  the  third,  which  was  much 
more  favourable  to  the  life,  was  omitted.  It  was  designedly 
drawn  up  so  as  to  lead  to  the  conclusion  that  the  life  could  not 
be  insured  at  a  premium  of  less  than  £12  per  cent.  The  Norwich 
certificates  ought  to  have  been  set  out  instead  of  being  briefly 
referred  to.  They  were  no  doubt  referred  to,  because  it  was  con- 
sidered hazardous  to  suppress  them,  but  it  does  not  appear  that 
the  Master  of  the  Kolls,  or  his  Chief  Clerk,  ever  read  them. 
Again,  the  statement  that  Mr.  Harvey  had  not,  since  his  exami- 
nation by  the  three  medical  men,  been  examined  on  behalf  of 
any  insurance  office,  was  true  in  spirit  as  well  as  in  letter  when 
the  case  was  first  prepared ;  but  before  the  approval  of  the  con- 
tract Mr.  Harvey  had  been  seen,  though  not  formally  examined, 
by  a  medical  man — Mr.  Johnson — who  gave  a  certificate  as  to 
his  state  of  health,  which  it  is  true  was  not  obtained  on  behalf  of 
an  office,  but  it  was  obtained  for  the  purpose  of  being  laid  before 
the  Scotch  offices,  and  directions  were  given  that  he  should  "  see  " 
Mr.  Harvey  but  not  "  examine  "  him.  Before  the  contract  was 
approved  several  Scotch  offices  had  agreed  to  grant  insurances 
for  amounts  which,  taken  together,  covered  the  whole  risk,  and 
on  terms  much  more  favourable  than  the  terms  mentioned  in  the 
medical  certificates  stated  in  the  case. 

Now  to  apply  the  law  to  these  facts.  We  admit  that  it  is  not 
the  duty  of  an  ordinary  purchaser  to  inform  the  vendor  of  circum- 
stances, known  to  the  purchaser  but  not  known  to  the  vendor,  which 
make  the  estate  more  valuable,  but  if  he  makes  any  misrepresenta- 
"tion  about  those  circumstances,  or  says  anything  calculated  to  mis- 
lead, then  the  contract  may  be  rescinded  :  Turner  v.  Harvey  (1). 

(1)  ,Inc.  IC.Jt. 

1^  / '  2  ^  1 
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0.  A.      If  there  is  a  right  to  rescind  the  contract,  there  is  a  right  to  set  aside 
1884       the  conveyance  after  completion.    Mere  reticence  gives  no  equity, 
BoswBLL    hut  a  very  little  in  the  way  of  misrepresentation  will  do  so  :  Walters 
CoAKs      ^'  ^^'^9^'^  (!)•    If  ^  statement  is  made,  which  is  true  when  made, 

  but,  to  the  knowledge  of  the  person  making  it,  becomes  untrue 

before  completion,  he  is  bound  to  retract  it :  Broivnlie  v.  Camp- 
hell  (2) ;  a  principle  which  was  acted  on  by  Lord  Justice  Fry  in 
Bavies  v.  London  and  Provincial  Marine  Insurance  Company  (3). 
An  incomplete  statement  may  amount  to  misrepresentation  as 
laid  down  by  Lord  Cairns  in  Feeh  v.  Gurney  (4)  ;  and  the  like 
rule  had  been  laid  down  in  Central  Railway  Company  of  Venezuela 
V.  Kisch  (5).  The  case  here  was  drawn  so  as,  by  suppression  of 
facts,  to  induce  the  belief  that  the  life  was  practically  unin- 
surable, and  Lord  Bomilly  was  thereby  led  to  sanction  the 
contract. 

[Baggallay,  L.J. : — Are  not  the  statements  laid  before  Lord 
Bomilly  to  be  treated  as  representations  made  to  him  by  the 
vendors  ?] 

'No.  Bunyon  signed  the  statement,  and  was  in  communication 
with  the  Master  of  the  EoUs ;  he  was  an  active  party  in  inducing 
the  Master  of  the  KoUs  to  sanction  the  contract. 

Davey,  Q.C.,  and  Cozens-Hardy,  Q.C.,  for  Coahs : — 

The  Plaintiffs  have  remarkably  shifted  their  ground  in  this 
case.  It  was  at  first  opened  in  the  Court  below  as  a  case  of  fraud 
and  conspiracy ;  Mr.  Coo'kson  did  not  take  that  line,  but  relied 
mainly  on  the  fiduciary  relations,  and  now  the  case  set  up  is 
misrepresentation.  We  contend  that  Coahs  and  Bunyon  were 
free  from  blame,  that  they  communicated  to  Linhlater  &  Co.  all 
that  was  material ;  they  had  no  right  to  approach  the  Court  ex- 
cept through  Linhlater  &  Co.,  and  whatever  was  communicated 
to  them  must  be  treated  for  the  present  purpose  as  having 
been  communicated  to  the  Judge,  it  being  no  part  of  the  duty 
of  the  purchasers  to  bring  it  before  him.  Four  charges  are 
made^(l)  Studied  concealment  of  the  Scotch  insurances.  These 

(1)  3  D.  F.  &  J.  718.  (3)  8  Ch.  D.  469. 

(2)  5  App.  Cas.  925.  (4)  Law  Kep.  6  H.  L.  377,  403. 

(5)  Law  Eep.  2  H.  L.  99. 
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insurances  were  obtained  by  means  of  medical  certificates  obtained 
by  the  purchasers,  Mr.  Harvey  having  allowed  himself  to  be 
examined  for  the  purpose.  The  purchasers  were  not  bound  to 
make  these  certificates  common  property,  nor  to  disclose  the  fact 
that,  owing  to  them,  Scotch  offices  had  agreed  to  accept  the  life 
on  more  favourable  terms  than  those  mentioned  in  the  skeleton 
case. 

[Cotton,  L.J. : — The  proposed  purchasers  lay  before  the  Master 
of  the  Kolls  the  opinions  of  three  medical  men,  and  one  accept- 
ance and  two  refusals  by  offices,  in  order  to  induce  him  to  allow 
a  sale  at  a  low  price,  they,  at  the  time,  having  in  their  hands 
more  favourable  medical  opinions  and  acceptances  by  insurance 
offices  on  better  terms.] 

It  must  have  been  in  the  mind  of  every  one  concerned  that 
persons  purchasing  an  interest  of  this  kind  would  protect  them- 
selves by  insurances,  and  it  was  not  their  duty  to  divulge  the 
information  which  they  had  thus  acquired  for  their  own  pro- 
tection. If  the  Chief  Clerk  had  asked  for  information  about 
insurances,  the  purchasers  would  have  had  the  option  whether, 
if  he  insisted  upon  it,  they  would  go  on  with  the  negotiation, 
but  he  did  not  ask  for  it.  Then  (2)  it  is  urged  that  there  was  a 
suppression  of  the  Norivich  certificates.  It  was  no  part  of  the 
contract  that  they  should  communicate  them,  and  if  they  had 
said  nothing  about  them  no  objection  could  have  been  taken, 
but  it  was  thought  better  to  refer  to  them :  their  general  effect  is 
correctly  stated,  and  they  were  handed  over  to  Linldater  &  Co. 
(3)  Complaint  is  made  about  the  suppression  of  JMr.  Fuller  s 
separate  certificate.  But  this  certificate  was  placed  in  the  hands 
of  LinJclater  &  Co.  and  brought  before  the  Chief  Clerk.  The 
4th  point  is,  that  it  was  misleading  and  untrue  to  say  that  Mr. 
Harvey  had  not  been  examined  on  behalf  of  any  other  office.  The 
statement  was  perfectly  true.  A  contract  cannot  be  set  aside  for 
misrepresentation  without  its  being  shewn  that  somebody  was 
misled,  and  there  is  no  proof  liere  that  any  one  was  misled.  Lord 
Boiiiilly  cannot  bo  caHed  on  that  point,  but  his  Chief  Clerk  might 
and  so  might  Mr.  Brown.  ]^>ery  presumption  is  to  be  made 
against  a  claim  brought  forward  at  so  late  a  period  as  that  of  the 
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Plaintiffs.  It  is  not  until  events  have  shewn  that  the  purchasers 
had  made  a  good  bargain  that  any  attempt  is  made  to  impeach 
the  sale.  We  say  that  on  the  present  materials  the  Court  should 
decide  in  our  favour,  but  if  not,  then  we  ask  for  leave  to  adduce 
evidence  that  the  Scotch  acceptances  were  known  to  the  Master 
of  the  Eolls,  which  we  had  no  opportunity  of  doing  in  the  Court 
below,  as  Mr.  Justice  Fry  decided  against  the  Plaintiffs  on  their 
own  shewing. 

[Baggallay,  L.J, : — We  consider  that  it  would  not  be  right  for 
us  to  decide  the  case  upon  the  present  materials,  and  then  allow 
you  to  call  evidence  if  our  decision  is  against  you.  If  the 
Defendants  elect  to  call  witnesses  we  will  hear  them.] 

[It  was  then  arranged  that  evidence  should  be  adduced,  and 
Mr.  Brown  and  Mr.  Bunyon  were  examined  and  cross-examined.] 

Sir  F,  Herschell,  S.G.,  and  Northmore  Lawrence,  for  the  Defen- 
dant Bunyon : — 

This  action  arises  from  the  bargain  having  been  proved  by  the 
event  to  have  been  a  good  one  for  the  purchasers,  and  the  case  is 
prejudiced  by  that  fact.  It  ought  to  be  looked  at  as  if  we  were 
in  1872.  The  relation  between  the  parties  here  was  the  ordinary 
relation  of  vendor  and  purchaser.  An  ordinary  purchaser  is 
under  no  obligation  to  disclose  circumstances  in  his  knowledge 
which  enhance  the  value  of  the  property.  If  he  makes  any 
statement  he  must  speak  truly ;  but  he  need  not  make  any. 
This  was  a  property  of  a  very  speculative  character.  At  the  out- 
set all  that  was  known  to  the  purchasers  was  known  to  the 
vendors,  and  the  vendors  knew  perfectly  that  the  purchasers  had 
means  which  the  vendors  had  not  of  procuring  Mr.  Harvey  to 
submit  to  medical  examination.  The  purchasers  got  a  good 
bargain  through  want  of  competition,  the  property  being  practi- 
cally unsaleable  without  the  power  of  insuring,  which  could  not 
be  effected  unless  Mr.  Harvey  would  submit  to  examination.  As 
to  the  Norwich  certificates,  they  were  referred  to  in  the  case  and 
handed  over-— what  more  could  be  required  ?  It  is  extravagant 
to  say  that  not  setting  them  out  in  full  is  a  misrepresentation  for 
which  a  contract  can  be  rescinded.    The  London  medical  men 


C.  A. 
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had  them,  and  if  the  Master  of  the  Eolls  had  read  them  they 
would  not  have  weighed  with  him  as  against  the  opinions  of  the 
London  medical  men. 

Bighy,  Q.C.,  and  E.  B.  Buchley,  for  Bailey. 

Chadwyck  Healey,  for  Watson. 

Stirling,  for  Cadge. 

Sir  H.  James,  A.G.,  and  W.  P.  Beale,  for  E.  K.  Harvey. 

WJiitehorne,  Q.C.,  and  W.  P.  Beale,  for  the  mortgagees. 

Merewether,  Q.C.,  and  Jacques,  for  the  legal  personal  representa- 
tive of  Sir  B.  Harvey. 

CooTcson  in  reply. 


1884.  July  31.  The  judgment  of  the  Court  (Baggallay, 
Cotton,  and  Lindley,  L. JJ.)  was  delivered  by 

Baggallay,  L.J. : — 

This  is  an  appeal  from  a  judgment  of  Mr.  Justice  Fry,  dismiss- 
ing with  costs  an  action  commenced  by  the  Appellants,  in  the 
Chancery  Division,  to  set  aside  the  purchase  by  the  six  first 
named  Defendants,  of  certain  property  forming  part  of  the  per- 
sonal estate  of  the  late  Sir  Bohert  Harvey. 

The  circumstances  of  the  case  are,  in  several  respects,  of  a 
special  character. 

In  the  first  place,  the  purchase,  so  sought  to  be  set  aside,  was 
completed  under  a  contract  dated  the  13th  of  July,  1872,  whilst 
the  action  to  set  it  aside  was  not  commenced  until  the  19th  of 
January,  1881. 

Tlie  contract  was,  moreover,  entered  into  and  the  purchase 
completed,  with  the  sanction  of  the  then  ]\[astor  of  the  l\olls,  in 
the  course  of  a  suit  for  the  administration  of  Sir  Bohert  Harvey  s 
estate. 

The  property  purchased  was  of  considerable  value ;  it  consisted 
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C.  A.      of  the  net  income  arising,  during  the  life  of  Edward  Kerrism 
1884       Harvey,  a  brother  of  Sir  Bobert  Harvey,  from  certain  mortgages 
BoswELL  other  securities,  upon  which  the  residuary  personal  estate  of 

CoAKs      ^^^ii'  father.  General  Harvey,  was  invested.  This  property,  to  which 

  for  conciseness  we  will  refer  as  "  the  life  interest,"  had  been  ac~ 

quired  some  years  previously  by  Sir  Bobert  Harvey,  by  purchase 
from  his  brother ;  at  the  time  of  the  purchase  now  sought  to  be  set 
asid  e ,  the  capital  value  of  the  property  producing  the  life  interest 
was  about  £300,000,  and  the  estimated  net  income  from  the  then 
investments  exceeded  £13,000.  Under  the  trusts,  however,  of 
General  Harvey  s  will,  the  investments  could  be  varied  at  the 
discretion  of  the  trustees,  and,  if  all  the  trust  funds  had  been 
invested  in  Government  securities,  the  clear  income  would  have 
but  slightly  exceeded  £9000.  Edward  Kerrison  Harvey,  th© 
cestui  que  vie,  had  attained  the  age  of  forty-five  years  on  the  25th 
of  September,  1871 ;  he  is  still  living,  and  is  a  Defendant  in  the 
present  action. 

The  purchase  was  made  in  the  names  of  the  Defendants 
Bunyon  and  Coahs,  on  behalf  of  themselves  and  the  Defendants 
Bailey  (who  has  died  since  the  commencement  of  the  action), 
Watson,  Cadge,  and  Harvey ;  the  price  paid  was  £40,000.  The 
purchase  has  proved  most  advantageous  to  the  purchasers ;  but  it 
must  be  borne  in  mind  that  the  purchase  of  a  life  interest,  unless  the 
purchaser  has  the  means  of  effecting  an  insurance  upon  the  life  of 
the  cestui  que  vie,  must  of  necessity  be  a  hazardous  speculation, 
and  the  speculative  character  of  a  purchase  of  property  of  this 
description  is  much  increased,  if  the  life  of  the  cestui  que  vie  is,, 
by  common  repute,  uninsurable  by  reason  of  the  assumed  state  of 
his  health,  or  of  his  refusal  to  submit  to  medical  examination; 
on  the  other  hand,  if  the  life  can  be  insured  for  the  amount  of  the 
purchase-money,  even  though  at  an  advance  upon  the  rate  for  a 
healthy  life,  the  purchaser  is  exposed  to  little  or  no  risk,  provided 
the  income  purchased  is  more  than  sufficient  to  pay  the  annual 
premium  for  insurance  and  the  interest  on  the  purchase-money. 
At  the  time  when  the  contract  for  the  purchase  of  the  life  interest 
was  entered  into,  the  life  of  the  Defendant  Harvey  was  not  insur- 
able, except  at  a  considerable  advance  upon  the  rate  payable  for 
a  healthy  life. 


VOL.  XXYII.]  CHANCEEY  DIVISION. 


433 


As  to  the  following  facts  there  is  no  question.  C.  A. 

Sir  Bohert  Harvey  died  by  his  own  hand  on  the  19th  of  July,  1884 
1870 ;  at  the  time  of  his  death  he  was  a  partner  in  the  firm  of  boswell 
Harvey s  <&  Hudsons,  bankers  at  Norwich  ;  his  partners  in  the  firm  coaks 

being  two  gentlemen  of  the  name  of  Kerrison.    On  the  22nd  of   

the  same  month,  his  surviving  partners  were  adjudicated  bank- 
rupt ;  the  Defendant  Bailey  was  appointed  the  trustee  in  the 
bankruptcy,  and  the  Defendant  Watson  became  a  member  of  the 
committee  of  inspection.  On  the  29th  of  July,  two  suits  of  Lacey 
V.  Hill  and  Leney  v.  Hill  were  instituted  in  the  Court  of  Chancery 
for  the  administration  of  Sir  Bohert  Harvey's  estate ;  Mr.  Samuel 
Secher  Hill  was  the  sole  executor  and  trustee  of  the  will  of  Sir 
Bohert  Harvey,  and  was  a  defendant  in  both  suits  ;  he  w^as  also 
named  as  a  defendant  in  this  action  but  has  died  since  its  com- 
mencement. Lacey  v.  Hill  was  a  suit  on  behalf  of  the  separate 
creditors  of  Sir  Bohert  Harvey,  and  Leney  v.  Hill  on  behalf  of  the 
creditors  of  the  late  firm  of  Harveys  &  Hudsons.  On  the  5th  of 
August,  1870,  a  decree  was  made  in  both  suits  for  the  adminis- 
tration of  the  estate  of  Sir  Bohert  Harvey. 

The  Plaintiffs  in  the  present  action  are  unsatisfied  creditors  of 
Sir  B.  Harvey,  and  of  the  firm  of  Harveys  &  Hudsons,  and  the 
action  is  brought  by  them  on  behalf  of  themselves  and  all  other 
the  unsatisfied  creditors  of  Sir  Bohert  Harvey  and  of  the  firm  of 
Harveys  d'  Hudsons. 

On  the  25th  of  January,  1872,  an  order  was  made,  in  the  suits 
of  Lacey  v.  Hill  and  Leney  v.  Hill,  for  the  sale  of  the  life  interest. 
At  the  date  of  this  order  the  Defendant  CoaJcs  was  the  solicitor  of 
the  Defendant  Bailey  as  trustee  in  the  bankruptcy  of  Harveys  d' 
Hudsons;  he  was  also  the  solicitor  of  the  defendant  Hill  in  the 
suits  of  Lacey  v.  Hill  and  Leney  v.  Hill,  and  on  the  same  day  tliat 
the  suits  were  instituted  he  gave  to  the  defendant  Hill  an  under- 
taking in  the  following  terms  : — 

"  I  undertake  to  hold  you  harmless  in  connection  with  your 
proving  the  will  of  the  deceased,  and  to  indemnify  you  from  any 
loss,  costs,  or  expenses  in  anywise  arising  therefrom." 

The  Defendant  Coal-i^  was  also  the  general  solicitor  of  the 
\)\i\miif£  Lacey,  and  had  occasionally  acted  for  the  plaintilf  Zr/?r^, 
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C.  A.  but  Messrs.  Linklater  &  Go.  were  the  solicitors  on  the  record  of 

1884  the  plaintiffs  in  both  suits ;  they  had,  however,  been  introduced 

BoswELL  to  the  Plaintiffs  by  the  Defendant  Cooks,  and  there  was  an  agree- 

^  ^-  ment  between  them  and  him,  under  which  he  was  to  share  in  the 

COAKS,  ' 

  profits  derived  by  them  from  their  position  as  solicitors  of  the 

Plaintiffs.  On  the  13th  of  March,  upon  the  application  of  the 
Defendant  Cooks,  leave  was  given  to  him  by  the  Master  of  the 
EoUs  to  bid  at  the  sale  of  the  life  interest,  and  the  conduct  of 
the  sale  was  given  to  the  Plaintiffs,  upon  the  undertaking  of 
Messrs.  Linkloter  &  Co.,  as  their  solicitors,  not  to  communicate 
any  particulars  of  the  sale  to  the  Defendant  Cooks,  and  to  carry 
out  the  sale  in  all  respects  independently  of  him.  The  Master  of 
the  Kolls  was  not  informed  upon  this  occasion  of  the  agreement 
as  to  costs,  between  Messrs.  Linkloter  (&  Co.  and  the  Defendant 
Cooks,  but,  on  the  16th  of  March,  Mr.  Brown,  the  partner  in  the 
firm  of  Messrs.  Linklater  &  Co.,  who  attended  to  the  business  of 
the  suits,  communicated  the  particulars  of  the  arrangement  to 
the  Master  of  the  Kolls,  and,  at  the  same  time,  stated  that  the 
Defendant  Cooks  had  excepted  all  profits  arising  out  of  the  sale 
of  the  life  interest  from  the  arrangement  between  himself  and 
Messrs.  Linkloter  &  Co. ;  the  Master  of  the  Kolls  thereupon 
confirmed  the  leave  previously  given  to  the  Defendant  Cooks 
to  bid  at  the  sale,  and  the  authority  to  Messrs.  Linkloter  &  Co.  to 
conduct  it. 

The  day  appointed  for  the  sale  of  the  life  interest  was  the  2nd 
of  July,  1872,  and  it  will  be  convenient,  before  proceeding  to  a 
consideration  of  the  events  of  that  day,  to  ascertain  the  amount  of 
knowledge  possessed,  previously  to  that  date,  by  Mr.  Broiun,  as 
solicitor  of  the  plaintiffs  in  the  two  suits,  and  by  the  intending 
purchasers,  as  to  the  state  of  the  health  of  the  Defendant  Harvey, 
and  the  probability  or  possibility  of  insuring  his  life.  Soon  after 
the  order  had  been  made  for  the  sale  of  the  life  interest  Mr. 
Brown  endeavoured  to  ascertain  whether  the  life  of  the  Defen- 
dant Harvey  could  be  insured ;  he  had  previously  received  from 
the  Defendant  Coahs  a  letter,  dated  the  16th  of  February,  1872, 
addressed  to  the  Defendant  Coaks  by  a  Mr.  Lowne,  a  clerk  in 
Gurney's  Bank  at  Norwich,  but  who  also  acted  occasionally  as  an 
insurance  agent ;  this  letter  was  as  follows  : — "  In  reply  to  your 
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inquiry,  I  beg  to  inform  you  that  in  the  year  1860,  I  made,  on      C.  A. 
behalf  of  Mr.  Edward  Kerrison  Harvey,  proposals  to  the  Economic,  1884 
the  Boyal  Excliange,  the  Norivich  Union,  the  Provident  Clerks,  boswell 
and  other  life  insurance  societies,  for  insurances  on  his  life,  and  Q^^'^g 

that  they  were  declined,  with  but  one  exception,  namely,  the   

Norwich  Union,  where  the  life  was  accepted  for  £1000  at  an  in- 
creased premium,  an  application  at  the  same  time  to  increase  the 
risk  to  £3000  or  £4000  (I  forget  which)  being  declined." 

In  April  of  the  same  year  Mr.  Brown  wrote  to  the  Defendant 
Harvey,  requesting  an  interview,  to  which  the  Defendant  Watson, 
who  was  the  solicitor  of  the  Defendant  Harvey,  replied,  to  the 
effect  that  the  Defendant  Harvey  did  not  feel  called  upon  to  be 
examined  for  the  benefit  of  others. 

In  May,  Mr.  Brown  visited  Norwich,  and  had  interviews  with 
Mr.  Lowne,  the  writer  of  the  letter  just  mentioned,  as  to  the 
attempted  insurances  in  1860,  and  with  Mr.  Preston,  who  was  the 
solicitor  of  some  members  of  the  Harvey  family,  and  the  conclusion 
at  which  he  arrived  was,  that  it  was  quite  impossible  to  insure 
the  life  of  the  Defendant  Harvey,  unless  that  gentleman  would 
consent  to  be  examined  by  the  medical  officers  of  the  companies 
with  which  it  might  be  proposed  to  effect  insurances,  and  to  such 
an  examination  he  was  led  to  believe  that  the  Defendant  would 
not  consent. 

In  the  meantime  the  Defendants  Bunyon  and  Coahs,  and  the 
other  Defendants  who  were  associated  with  them  as  intendino- 
purchasers  of  the  life  interest,  obtained  opinions  from  Norivich 
medical  men,  as  to  the  state  of  health  of  the  Defendant  Harvey, 
with  the  view,  as  they  allege,  of  guiding  them  as  to  the  price 
they  might  safely  offer  for  the  life  interest,  and  as  to  the  proba- 
bility of  their  being  able  to  insure  his  life.  Amongst  the  opinions 
so  obtained  by  them  were  those  of  Messrs.  Johnson,  Eade,  and  Crosse. 
They  also  had  one  from  the  Defendant  Cadge,  who  was  a  surgeon 
in  practice  at  Norwich.  These  opinions,  which  have  been  referred 
to  in  the  course  of  the  arguments  as  "  the  Norivich  certificates," 
contained  passages  in  the  following  terms ;  in  that  of  Mr.  Johnson, 
-  dated  the  22ud  of  June,  1872,—"  I  consider  that  he  is  likely  to 
live  to  a  good  old  age.    His  form  is  strong  and  well  developed. 
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C.  A.      I  am  not  acquainted  with  any  circumstances  calculated  to  render 

1884  an  insurance  on  his  life  hazardous."  In  that  of  Mr.  Crosse,  dated 
BoswELL  21st  of  June,  1872, — "  His  prospects  of  longevity  are  quite 

CoAKs  good  as  those  of  healthy  persons  generally  are  for  his  years." 

  Dr.  Eades  entered  more  into  particulars.    His  certificate,  which  is 

dated  the  22nd  of  June,  1872,  concludes  as  follows : — "I  think  it 
possible  that  his  life  may  go  on  increasing  in  strength  and.  health, 
and  that  he  may  attain  to  a  fair  or  even  a  good  age.  But  I  am 
also  of  opinion  that  his  life  can  only  be  taken  by  an  assurance 
office  as  of  diminished  and  uncertain  value.  It  is  extremely 
difficult  to  estimate  the  proper  amount  by  which  the  premium  of 
assurance  should  be  increased,  but  I  will  venture  to  suggest  that 
in  case  of  acceptance  an  addition  of  ten  years  to  his  age  might 
probably  be  fair,  or  that  perhaps  a  still  more  equitable  bargain 
might  be  made  by  arranging  for  having  the  premiums  paid  by  a 
few  instalments  maturing  at  an  earlier  date."  The  certificate  of 
the  Defendant  Cadge  is  dated  the  30th  of  October,  1870,  nearly 
two  years  earlier,  and  contained  the  following  passage : — "I 
consider  that  he  has  no  organic  disease,  and  know  that  his 
general  health  and  prospects  of  longevity  have  improved  of  late. 
In  my  opinion  his  life  is  assurable,  at  some  increase  of  the 
ordinary  rate ;"  and  in  a  letter  addressed  to  the  Defendant  Harvey, 
and  dated  the  22nd  of  June,  1872,  the  Defendant  Cadge,  who 
was  then  an  intending  purchaser,  wrote  as  follows : — "  Having  an 
interest  in  the  purchase  of  your  life  interest,  I  cannot,  of  course, 
examine  you  medically  at  this  time,  but  I  think  the  report  I 
made  less  than  two  years  ago,  when  I  had  no  thought  of  being 
interested  in  your  life  in  any  way,  may  be  of  use,  and  I  therefore 
send  you  a  copy  of  it,  desiring  only  to  add  that  I  feel  confident 
your  health  and  probability  of  long  life  are  now  as  good  or  even 
better  than  in  October3  1870." 

The  certificates  were  received  by  the  Defendant  Coalis  on  the 
23rd  of  June.  On  the  following  day,  the  Defendant  Harvey, 
who  had  a  few  days  previously  agreed  to  join  the  combination  of 
purchasers,  came  to  London,  and  was  examined,  on  the  25th,  by 
Dr.  Pitman,  on  behalf  of  the  London  and  Provincial  Law  Life 
Office  ;  Dr.  Fuller  on  behalf  of  the  Law  Life  Office  ;  and  Dr.  Beale, 
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on  behalf  of  the  Clerical  and  Medical  Life  O  ffice  ;  these  three  0.  A. 
gentlemen,  after  examining  him,  gave  a  joint  certificate,  as  1884 

follows  :   BOSWELL 

"  We  have  this  day  examined  Mr.  Edivard  Kerrison  Harvey ^  Coaks. 
and  have  perused  the  papers  submitted  to  us.  We  are  of  opinion 
that  the  acceptance  of  his  life  would  be  attended  with  great  risk, 
but  should  the  directors  entertain  his  proposal,  we  recommend 
that  he  be  not  accepted  at  a  less  addition  than  fifteen  years  to  his 
present  age,  and  we  consider  it  desirable  that  the  premiums  be 
paid  within  ten  years. 

"(Signed) 

Henry  A.  Pitman,  M.D. 

Lionel  S.  Beale. 

Henry  W.  Fuller,  M.D." 

It  is  alleged  by  the  Defendant  Bunyon  that  he  called  on  the 
same  day,  the  25th  of  June,  at  the  London  and  Provincial  Law 
Life  Office,  and  was  informed  by  Dr.  Pitman  that,  if  the  directors 
asked  his  opinion,  he  should  recommend  them  not  to  entertain 
the  proposal,  and  that  he  thereupon  withdrew  it ;  on  the  27 th  of 
June,  in  reply  to  a  proposal  to  the  Law  Life  Office  that  the  in- 
surance should  be  for  a  term  only,  the  Defendant  Bunyon  received 
a  letter  from  the  actuary,  stating  that  the  directors  would  not  be 
disposed  to  entertain  a  proposal,  either  for  life  or  for  a  term  of 
years ;  and  on  the  28th  of  June  the  actuary  of  the  Clerical  and 
Medical  Life  Office  replied  to  the  proposal  of  the  Defendant  Bunyon 
in  the  following  terms : — 

"  The  board  are  willing  to  assure  £5000  for  the  whole  term  of 
life,  without  profits,  on  Mr.  Harvey's  life,  at  an  annual  premium 
of  £12  per  cent.,  or  a  half-yearly  premium  of  £6  5s." 

It  would  thus  appear  that  one  only  of  the  three  offices  was 
willing  to  assure  the  life,  and  that  only  at  a  very  high  rate  of 
premium.  It  has  been  stated  on  behalf  of  the  Defendants  that 
"  the  Norwich  certificates  "  were  submitted  to  the  three  medical 
men  on  the  25th  of  June,  and  are  the  papers  referred  to  in  their 
joint  opinion  as  having  been  perused  by  them  ;  this  may  be,  and 
probably  is,  the  case ;  but  the  somewhat  favourable  views  of  the 
state  of  the  Defendant  Harvey  s  healtli,  expressed  by  the  Norwich 
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0.  A.  doctors,  do  not  appear  to  have  influenced  the  London  medical  men, 
1884      by  whom  the  certificates  were  perused.  It  would  appear,  also,  that 

BoswELL         Defendants  Bunyon  and  Cooks  had  ascertained  the  price  at 
GoAKs      which  the  Norwich  Union  would  assure  the  life  of  the  Defendant 

•   Harvey,  but  to  this  we  shall  have  occasion  to  refer  more  particu- 

larly presently.  As  nothing  has  been  suggested  to  the  contrary, 
we  assume  it  to  be  the  fact,  that  the  information  thus  acquired  by 
the  intending  purchasers,  as  to  the  state  of  the  health  of  the 
Defendant  Harvey,  was  not  in  any  way,  or  to  any  extent,  com- 
municated to  Mr.  Brown  previously  to  the  day  appointed  for  the 
sale  of  the  life  interest. 

On  the  2nd  of  July,  1872,  the  day  so  appointed,  the  life 
interest,  which  was  divided  in  the  particulars  into  twenty  lots, 
each  consisting  of  one-twentieth  of  the  entire  interest,  was  put 
up  for  sale  at  the  auction  mart  in  London  ;  the  entire  interest 
was  first  put  up  in  one  lot,  and,  as  there  was  no  bidding  for  it  in 
its  entirety,  it  was  afterwards  put  up  in  lots  ;  no  higher  bidding 
than  £1500  was  made  for  any  of  the  lots,  and,  this  being  below 
the  reserved  price,  was  not  accepted.  The  reserved  price  for  the 
entirety  had  been  fixed  at  £60,000.  The  Defendants  Bunyon 
and  Coahs  were  present  at  the  auction,  but  neither  of  them  made 
any  bidding,  either  for  the  whole  life  interest  or  for  any  of  the 
twentieth^parts. 

Immediately  after  the  attempted  sale  by  auction,  the  Defen- 
dants Bunyon  and  Coahs  had  an  interview  with  Mr.  Brown,  in  the 
course  of  which  they  informed  him  that  they  were  in  a  position 
to  lay  before  the  Court  certain  evidence  as  to  the  life  of  the 
Defendant  JSar^e?/,  which  would  induce  the  Court  to  accept  a 
much  smaller  sum  than  was  originally  believed  to  be  the  value 
of  the  life  interest ;  that  they  were,  in  fact,  in  possession  of  the 
joint  opinion  of  three  London  medical  men  of  eminence,  whose 
names,  however,  they  declined  to  give,  as  to  the  state  of  health 
of  the  Defendant  Harvey,  which  they  had  obtained  with  the  view 
of  taking  insurances  for  their  protection  as  intending  purchasers 
at  the  auction ;  and  that  they  were  prepared  to  make  an  offer  for 
the  life  interest,  and  to  furnish  the  evidence  which  they  had  thus 
obtained,  if  a  provisional  contract  could  be  framed,  which  would 
prevent  such  evidence,  when  furnished,  being  used  for  th 
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purpose  of  effecting  insurances  upon  the  life  of  the  Defendant 
Harvey  without  their  concurrence;  they  at  the  same  time  in- 
formed Mr.  Brown  that  the  offer  would  be  made  on  behalf  of 
themselves  and  four  other  gentlemen,  including  the  Defendant 
Harvey.  Mr.  Broivn  at  once  communicated  this  proposal  to  the 
Chief  Clerk  of  the  Master  of  the  KoUs,  who  requested  that  it 
might  be  put  in  writing ;  and  accordingly,  on  the  same  day,  the 
Defendant  Bunyon,  with  the  concurrence  of  the  Defendants  Coahs 
and  Cadge,  who  were  present,  wrote,  and  handed  to  Mr.  Brown,  a 
letter  in  the  following  terms  : — 

"50,  Fleet  Street,  2nd  July,  1872. 

"  Dear  Sirs, — I  am  prepared  to  purchase  the  life  interest 
mentioned  in  the  twenty  lots  put  up  to  auction  to-day  by  Mr.  Bull, 
and  will  name  a  price,  provided  that  it  be  accepted  by  two 
actuaries  to  be  named  by  you,  and  under  the  light  of  the  evidence 
of  three  medical  men  of  eminence  or  standing  who  have  examined 
Mr.  Harvey.  If  the  terms  are  approved  I  shall  require  to  have 
the  contract  optional  on  my  part  for  a  week,  as  this  is  a  case 
in  which  it  is  impossible  to  say  what  a  day  may  bring  forth. — 
I  am,  &c.  "  G.  J.  Bunyon. 

"  Messrs.  Linhlater  &  Co.^' 

The  negotiation  thus  commenced  for  the  purchase  of  the  life 
interest,  resulted  in  a  written  agreement,  dated  the  13th  of  July, 
1872,  which  was  signed  on  that  day  by  the  plaintiff  Lacey,  as 
vendor,  and  by  the  Defendants  Bunyon  and  Coahs,  as  purchasers, 
and  is  the  contract  under  which  the  purchase,  now  sought  to  be  set 
aside,  was  eventually  completed ;  this  agreement  was  first  brought 
under  the  consideration  of  the  Master  of  the  Kolls  on  the  10th  of 
July,  and  received  his  final  approval  on  the  23rd  of  the  same 
month,  and  an  order  confirming  it  was  made  in  the  suits  on  the 
26th  of  July,  1872. 

When  the  action  was  tried  before  Mr.  Justice  Fry,  the  argu- 
ments were  substantially  confined  to  the  fiduciary  positions  of  the 
Defendant  Coaks,  as  solicitor  to  the  defendant  Hill,  and  the 
Defendant  Bailey,  as  trustee  in  the  banlcruptcy  of  Harveys  d- 
Hudsons,  and  tlio  Defendant  Watson,  as  a  member  of  the  com- 
mittee of  inspection,  and  it  was  ])articularly  insisted,  on  behalf  of 
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C.  A.      the  Plaintiffs,  that  the  Defendant  Coahs  still  retained  a  fiduciary 
1884       position,  tliough  leave  had  been  given  to  him  to  hid  at  the  sale 
BoswELL    by  auction,  of  which  leave  he  had  not  availed  himself,  and  it  was 
CoAKs '        those  arguments  that  the  observations  of  the  learned  Judge, 
" —       in  giving  judgment,  were  directed,  though,  as  stated  by  him,  it 
had  been  faintly  suggested  that,  independently  of  fiduciary  re- 
lationship, there  was  sufficient  in  the  case  to  set  the  contract 
aside.     This  latter  argument  has  been  strongly  pressed  upon  us 
by  Mr.  Cookson,  and  to  it  we  will  now  address  ourselves  ;  we  will, 
however,  first  trace  the  several  steps  by  which  the  agreement  of 
the  1 3th  of  July  was  arrived  at. 

The  negotiations  having  commenced,  all  parties  were  desirous 
that  the  matter  should  be  carried  through  as  quickly  as  possible ; 
upon  the  receipt  of  the  Defendant  Bunyons  letter  of  the  2nd  of 
July,  Mr.  Brown  prepared  the  draft  of  an  agreement,  embodying 
a  proposal ;  the  draft  was  laid  before  Mr.  Barf,  one  of  the  convey- 
ancing counsel  of  the  Court  of  Chancery,  and  was  settled  by  him 
on  the  4th  of  July  ;  the  draft  so  settled  was  left  in  the  Chambers 
of  the  Master  of  the  Rolls,  and  a  summons  for  leave  to  the  Plain- 
tiffs to  enter  into  an  agreement  in  that  form  was  heard  in  Cham- 
bers on  the  6th ;  certain  modifications,  suggested  by  the  Chief 
Clerk,  but  not  acceded  to  by  the  Defendant  Bunyon,  caused  a 
slight  delay,  but,  on  the  10th,  the  draft  agreement  was  brought 
under  the  consideration  of  the  Master  of  the  Eolls,  and  the  terms 
of  the  agreement  as  eventually  executed  were  approved  by  him 
on  that  day. 

The  first  two  clauses  of  the  agreement  so  approved,  provided 
that  the  price  to  be  paid  for  the  twenty  lots  together,  consti- 
tuting the  entirety  of  the  life  interest,  should  be  £40,000.  The 
special  features  of  the  agreement  were  contained  in  the  clauses 
numbered  3,  4,  and  5.    They  were  in  the  following  terms  : — 

"  3.  The  vendor  shall  be  furnished,  upon  signing  this  agree- 
ment, with  the  written  opinions  of  three  medical  men  of  eminence 
in  their  profession,  as  to  the  insurability  or  noninsurability  of  the 
life  of  Mr.  Edward  Kerrison  Harvey  in  the  particulars  of  sale 
mentioned,  founded  upon  actual  examination  of  the  said  E.  K, 
Harvey,  by  them  made  in  the  month  of  June  last,  on  "behalf  of 
insurance  offices  of  which  they  are  respectively  the  medical 
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examiners ;  and  also  a  statutory  declaration  by  the  purchasers  that      C.  A. 
such  medical  men  are  the  only  medical  men  who,  to  the  know-  1884 
ledge  or  belief  of  the  purchasers,  have  since  the  1st  day  of  June  boswell 
last  been  consulted  on  behalf  of  any  life  insurance  offices  upon  Qo^'^g, 

the  question  of  such  insurability  or  uninsurability."   

This  clause,  as  originally  drafted,  did  not  contain  the  provision 
for  a  statutory  declaration,  which  was  most  properly  inserted  by 
Mr.  Bart 

"4.  Such  opinions  shall  be  submitted  to  his  Lordship  the 
Master  of  the  Eolls  to  decide  whether  the  said  sum  of  £40,000  is 
a  fit  and  proper  sum  to  be  accepted  by  the  vendor  for  the  said 
property  ;  and  the  vendor  and  purchasers  shall,  subject  as  afore- 
said, abide  by  his  decision — that  is  to  say,  if  he  shall  decide  that 
the  said  sum  of  £40,000  is  a  fair  and  proper  sum  to  be  accepted 
by  the  vendor,  the  following  clause  No.  5,  and  the  subsequent 
clauses  shall  thereupon  come  into  operation ;  and  if  the  .said 
Judge  shall  decide  that  the  said  sum  of  £40,000  ought  not  to  be 
accepted,  then  this  agreement  and  everything  hereinafter  con- 
tained shall  absolutely  cease  and  determine. 

"  5.  The  purchasers  may  within  four  days  (Sundays  excluded), 
from  notice  of  such  decision  being  given  to  them,  or  either  of 
them,  pay  to  Thomas  Bull,  of  No.  8,  BucJdershury,  in  the  City  of 
London,  auctioneer,  the  sum  of  £4000  as  a  deposit  and  in  part 
payment  of  the  purchase-money,  and  upon  such  payment  being 
made  this  contract  shall  become  an  absolute  contract  on  the  part 
of  the  vendor  and  purchasers  respectively  for  the  sale  and  pur- 
chase, at  the  sum  of  £40,000,  of  the  said  premises,  lots  1  to  20 
aforesaid,  subject  to  the  clauses  hereinafter  contained ;  and  in 
case  such  deposit  shall  not  be  paid,  then  this  contract  shall  abso- 
lutely cease  and  determine." 

It  is  unnecessary  to  state  the  clauses  in  the  agreement  following 
the  fifth. 

Whilst  the  draft  of  this  agreement  was  being  settled,  "  a 
skeleton  case,"  as  it  was  termed  by  the  Defendant  Biinyon,  was 
prepared  by  him,  and  was  forwarded  on  tlie  8th  of  July  to  IMr. 
Brown,  in  order  that  it  might  be  phiced  before  the  IMaster  of  the 
Kolls,  and  it  was  before  him  on  the  10th,  when  he  approved  the 
agreement    It  is  alleged  by  the  Defendant  Bunyoi  that  this 
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0.  A.  "  skeleton  case  "  was  submitted  to  the  Master  of  tlie  Eolls  for  tlie 
1884  purpose  of  ascertaining  whether  it  contained  the  information 
BoswELL  which  the  Court  would  require  under  the  third  clause  of  the 
agreement.  But  the  statements  in  it  must  have  been  most 
material  in  influencing  the  decision  of  the  Master  of  the  Kolls  as 
to  whether  he  would  authorize  the  Plaintiff  to  enter  into  the 
contract. 

The  "  skeleton  case  "  was  to  the  effect  following : — After  stating " 
that  the  Defendant  Harvey  had  been  examined  in  London  by  the 
three  medical  men  before  mentioned,  it  set  forth,  in  extenso,  the 
joint  opinion  signed  on  the  25th  of  June,  but  leaving  blanks  for 
the  names  of  the  insurance  offices  and  of  the  medical  men,  and 
altogether  omitting  the  qualifying  words  at  the  conclusion  of  the 
joint  opinion,  which  suggested  that  the  life  of  the  Defendant 
Harvey  should  not  be  accepted  at  a  less  addition  than  fifteen 
years  and  that  the  premiums  should  be  paid  within  ten  years ; 
by  which  omission  the  unfavourable  report  of  the  three  medical 
men  was  deprived  of  its  only  mitigating  qualification.  The 
"  skeleton  case  "  then  set  forth  the  statement  of  Dr.  Beale,  that 
he  should  recommend  his  directors  not  to  entertain  the  proposal 
to  insure  the  life  of  the  Defendant  Harvey,  the  refusal  of  the  Law 
Life  Office  to  accept  a  like  proposal,  either  for  life  or  for  a  term  of 
years ;  and  the  willingness  of  the  Clerical  and  Medical  Life  Office 
to  grant  a  policy  for  £5000  at  an  annual  premium  of  12  per  cent. ; 
it  also  contained  further  certificates  of  Dr.  Pitman  and  Dr.  Beale, 
given  at  later  dates  than  those  previously  mentioned  and  at  least 
as  unfavourable.  The  further  certificate  of  Dr.  Pitman  was  dated 
the  4th  of  July,  1872,  and  was  in  the  following  terms  : — "  I  have 
examined  Mr.  E.  K.  Harvey  of  Norwich,  and  find  that  he  is 
afflicted  with  hydrocephalus,  which  was  probably  congenital. 
An  insurance  on  his  life  under  any  circumstances  would  be  ex- 
ceedingly hazardous,  and  I  consider  that  the  remedies  to  which 
he  has  recourse  to  relieve  the  pains  from  which  he  occasionally 
suffers  are  such  as  to  add  still  further  to  the  risk."  That  of 
Dr.  Beale,  which  was  dated  the  28th  of  June,  1872,  was  as 
follows : — "  Having  examined  Mr.  E.  K.  Harvey,  it  seems  to  me 
that  the  life  is  a  very  hazardous  one,  considering  the^bad  family 
history,  and  the  general  state  of  the  proposer's  health.    I  think 
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that  if  taken  a  very  high  premium  should  be  charged."    This      C.  A. 
certificate  of  Dr.  Beale  was  addressed  to  Mr.  Cutcliffe,  actuary  of  1884 
the  Clerical  and  Medical  Life  Office,  and  a  copy  of  it  was  for-  Boswell 
warded  by  Mr.  Cutcliffe  to  the  Defendant  Bunyon  on  the  3rd  of  ooaks 

July,  with  a  letter  stating  that  "  the  risk  was  not  accepted   

readily  on  the  part  of  any  of  our  directors,  while  some  desire  a 
smaller  risk  at  a  still  higher  premium."  And  after  stating  that 
the  papers  before  mentioned  as  "  the  Norwich  certificates  "  were 
the  papers  referred  to  in  the  joint  opinion  of  the  three  medical 
men,  and  that  they  took  a  generally  favourable  view  of  the 
€ase,  the  "  skeleton  case  "  concluded  in  the  following  terms  : — 

Mr.  Harvey  has  not  since  been  examined  on  behalf  of  any  life 
office."  It  was  signed  by  the  Defendant  Bunyon,  and  dated  the 
8th  of  July,  1872.  It  will  be  observed  that  no  further  certificate 
from  Dr.  Fuller  was  referred  to. 

The  Master  of  the  Kolls,  with  the  "  skeleton  case  "  before  him, 
but  not  being  aware  of  the  omission  from  the  statement  in  it  of 
the  joint  opinion,  approved  of  the  draft  agreement  of  the  10th  of 
July,  and  returned  the  "  skeleton  case  "  to  the  Defendant  Bunyon 
that  the  blanks  might  be  filled  up ;  the  blanks  were  filled  up, 
but  the  omission  was  not  supplied,  and  in  this  partially  amended 
form  it  was  again  placed  before  the  Master  of  the  Eolls  on  the 
12th  of  July,  and  he  then  made  the  following  indorsement  upon 
it : — "  After  perusing  the  inclosed  paper  containing  the  opinion 
respecting  Mr.  E.  K.  Harvey,  I  am  of  opinion  that  the  contract 
for  the  sale  of  the  life  interest  is  a  proper  one  to  be  entered  into. 
Bomilly,  M.E.,  12/7/72."  Although  no  formal  order,  confirming 
the  sale,  had  been  made,  the  agreement,  the  draft  of  which  had 
been  so  approved  by  the  Master  of  the  Eolls  on  the  10th  of  July, 
was  engrossed  on  the  11th,  and,  on  the  13th,  was  signed  and  ex- 
changed by  the  Plaintiff  Lacey,  as  vendor,  and  the  Defendants 
Bunyon  and  CoaJcs  as  purchasers. 

On  the  17th,  the  purchasers,  in  exercise  of  the  option  conferred 
upon  tliem  by  the  fifth  clause  of  the  agreement,  paid  the  sum  of 
£4000  to  Mr.  Broivn,  to  be  handed  over  to  Mr.  Bull,  and  tliey 
insist  that  the  agreement  of  the  13th  of  July  thereupon  became 
an  absolute  contract  for  the  sale  and  purchase  of  the  life  interest 
at  the  sum  of  £40,000. 

2  a  21  1 
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C.  A.  On  the  same  day  the  Chief  Clerk  informed  Mr.  Brown  that  it 

1884       would  be  necessary  to  have  a  formal  order  sanctioning  the  sale, 
BoswELL    and,  to  enable  him  to  prepare  such  order,  handed  him  the  par- 
CoAKs      tially  amended  case,  which  had  been  submitted  to  the  Master  of 

  the  EoUs,  and  had  been  left  in  his  chambers  on  the  12th.  On 

examining  it,  in  connection  with  the  joint  opinion,  Mr.  Brown 
discovered  the  omission  before  mentioned,  and  informed  the 
Defendant  Bunyon  that  the  agreement  would  not  be  considered 
binding  until  the  attention  of  the  Master  of  the  EoUs  had  been 
called  to  the  omitted  portion  of  the  opinion;  this  was  accord- 
ingly done,  and  the  Master  of  the  Eolls  then  desired  that  the 
opinion  of  two  actuaries  should  be  taken  upon  the  completed 
statement.  Copies  of  the  statement  in  its  completed  form  were 
thereupon  laid  before  Mr.  Sendrichs  and  Mr.  Stephenson,  two 
actuaries  of  established  reputation,  with  the  request  that  they 
would  state  how  many  years'  purchase  would  be  the  proper  price 
for  the  life  interest.  In  answer,  Mr.  Stephenson  stated  that  the 
proper  price  for  the  life  interest  would  be  4*39  years'  purchase, 
whilst  Mr.  Hendricks  carried  his  calculation  two  decimal  points 
further,  and  gave  4'3931  as  the  proper  number  of  years'  purchase. 
On  the  23rd  of  July  Mr.  Brown  laid  the  opinions  of  the  actuaries 
before  the  Master  of  the  Eolls,  who  thereupon  expressed  his 
decision  that  the  offer  of  £40,000  should  be  accepted;  and,  in 
accordance  with  this  decision,  the  order  of  the  26th  of  July,  1872, 
was  made,  confirming  the  agreement. 

In  the  meantime,  on  the  17th  of  July,  and  upon  the  assump- 
tion that  the  agreement  of  the  13th  had  become  a  concluded 
contract,  the  Defendants  Bunyon  and  Coahs  made  a  statutory 
declaration,  ostensibly  in  pursuance  of  the  provisions  of  clause  3 
of  the  agreement.  This  declaration  was,  in  substance,  to  the 
effect  of  the  case  submitted  to  the  Master  of  the  Eolls,  in  its 
completed  form,  which  was  made  an  exhibit  to  it ;  and  it  verified 
the  originals  of  the  joint  opinion  and  of  the  several  other  opinions 
referred  to  in  the  case,  with  the  exception  of  the  Norwich  certifi- 
cates. 

In  our  opinion  no  exception  could  fairly  be  taken  to  the  terms 
of  the  agreement  of  the  13th  of  July.  We  go  further,  and  say 
that,  at  the  time  when  the  Master  of  the  Eolls  expressed  his 
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decision  of  the  23rd  of  July  that  the  offer  of  £40,000  should  be      C.  A. 
accepted,  the  obligations  imposed  upon  the  purchasers  by  the  1884 
terms  of  the  agreement  had  apparently  been  performed ;  every  boswell 
step  in  the  proceedings  to  obtain  the  sanction  of  the  Master  of  Q^ji^g 

the  Kolls  to  the  purchase  had  been  taken  with  the  greatest  regu-   

larity,  with  the  exception  of  the  omission  from  the  skeleton  case 
before  referred  to,  and  that  omission  had  been  supplied  before 
the  final  decision  was  given.  We  think  that,  upon  the  materials 
before  him,  the  Master  of  the  Kolls  arrived  at  a  perfectly  right 
43onclusion. 

But  it  has  been  contended,  on  behalf  of  the  Appellants,  that 
the  information  afforded  by  the  skeleton  case  which  was  laid 
before  the  Master  of  the  Eolls  to  enable  him  to  decide,  first, 
whether  he  ought  to  sanction  the  agreement,  and  secondly, 
whether  the  price  offered  was  sufficient,  was  not  all  that  the  pur- 
<}hasers,  having  regard  to  their  own  information  upon  the  subject, 
were  bound  to  afford ;  and  that  the  information  actually  afforded, 
though  not  in  itself  untrue,  was  misleading  and  intended  to 
mislead,  inasmuch  as  other  information  within  the  knowledge  of 
the  purchasers,  and  of  which  they  were  well  aware  that  the  Court 
was  ignorant,  and  which,  if  known,  would  have  led  the  Court  to 
a  different  decision,  was  intentionally  and  carefully  withheld. 
For  the  reasons  which  we  are  about  to  state,  we  think  that  this 
contention  is  well  founded  ;  but  it  will  be  convenient  to  consider, 
first,  what  was  the  real  effect  of  the  information  actually  afforded, 
and  to  what  extent  it  influenced  the  Master  of  the  Kolls  in  his 
decision. 

The  information  actually  afforded  to  him  amounted  to  no  more 
than  this — that  the  Defendant  Harvey  had  been  recently  examined 
by  the  medical  officers  of  three  well-known  London  life  insurance 
offices,  who  had  also  seen  the  Norivich  certificates ;  that  two  of 
those  offices  altogether  declined  to  insure  his  life ;  and  tliat  the 
third  had  agreed  to  insure  it  to  the  extent  of  £5000,  at  a  pre- 
mium of  12  per  cent.  In  other  words,  the  Court  was  led  to 
believe  that  the  life  was  only  insurable  at  a  12  per  cent,  premium, 
and  it  cannot  be  doubted  that  it  was  intended  by  the  Defendants 
Bunyon  and  CoalcSy  that  the  Master  of  the  Kolls  should  so  un- 
derstand the  representation  made  to  him  by  the  case.  The 
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C.  A.      purcTiasers  having,  as  will  presently  be  mentioned,  effected  other 
1884       insurances  upon  the  life  of  the  Defendant  Harvey,  at  less  rates 
BoswELL    than  that  effected  with  the  Clerical  and  Medical  Society,  a  correspon- 
CoAKs      <^^3^ce  took  place  between  the  Defendants  Bunyon  and  Coaks^ 

  shortly  after  the  completion  of  the  purchase,  as  to  the  expediency 

of  dropping  the  latter  policy ;  and,  in  reply  to  a  letter  from  the 
Defendant  Bunyon,  recommending  that  it  should  be  dropped,  the 
Defendant  Coahs,  on  the  11th  of  December,  1872,  wrote  as  fol- 
lows : — "  You  must  bear  in  mind  that  this  is  a  policy  to  which 
we  referred  in  our  statement  of  facts  as  having  been  granted  at 
twelve  guineas  per  cent.,  and  which  fact,  no  doubt,  had  its  in- 
fluence with  the  Master  of  the  Kolls,  and  the  actuaries  who 
pronounced  an  opinion  upon  the  value  of  the  life  interest."  The 
representation  so  made,  if  it  had  been  honestly  and  truthfully 
made,  would  have  afforded  the  Court  sufficient  means  for  judging 
whether  the  contract  should  be  approved  and  whether  the  price 
offered  was  sufficient.  Upon  this  representation  there  could  be 
but  one  answer  to  the  question  submitted  to  the  two  actuaries. 
Given  the  amount  of  premium,  the  tables  supplied  the  actuaries 
with  the  ready  answer  ;  and  the  approximate  agreement  between 
the  number  of  years'  purchase  assigned  by  each  actuary,  shews 
how  simple  the  question  was  which  was  submitted  to  them.  The 
Defendant  Bunyon,  who  is  an  actuary  of  considerable  experience,, 
in  a  letter,  which  is  in  evidence,  addressed  by  him  to  the  Defen- 
dant Coahs,  under  date  the  6th  of  December,  1880,  when  the 
institution  of  these  proceedings  was  threatened,  stated  that,  at 
12  per  cent,  and  6  per  cent,  interest,  the  life  interest,  valued  as 
an  annuity,  was  worth  exactly  4*562  years'  purchase,  and  that  at 
7  per  cent,  interest,  the  value  in  years'  purchase  was  4*393. 

But  what  practical  effect  had  this  determination  of  the  number 
of  years'  purchase  upon  the  acceptance  by  the  Master  of  the  Kolls 
of  the  purchasers'  offer  ?  If  the  4-39  years'  purchase  had  been 
applied  to  the  then  clear  income,  taken  at  £13,000,  it  would  have 
given  a  sum  slightly  exceeding  £57,000  as  the  proper  price  to 
be  paid,  and  this  was  evidently  the  view  taken  by  the  actuaries 
who,  before  giving  their  opinions  as  to  the  proper  number  of 
years'  purchase,  but  dealing  with  an  income  of  £13,000,  had 
separately  reported  that  £40,000  was  an  insufficient  price  ;  but. 
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when  the  reports  of  the  actuaries  were  brought  under  the  con-      0.  A. 
sideration  of  the  Master  of  the  Eolls  on  the  23rd  of  July,  it  was  1884 
urged  upon  him  by  the  Defendant  Bunyon  that  the  £13,000  boswell 
might  possibly,  if  not  probably,  be  reduced  to  £9000,  and  it  was  ooaks 

apparently  upon  this  basis  that  the  decision  as  to  accepting  the   

offer  was  given,  £39,500  being  the  amount  of  4-39  years'  pur- 
chase of  an  annuity  of  £9000. 

It  may  conveniently  be  here  stated  that,  upon  the  applica- 
tion of  the  Plaintiffs  to  the  late  Master  of  the  Eolls,  Sir  George 
Jessel,  for  leave  to  commence  the  present  action,  an  affidavit  was 
made  by  Mr.  Brown  in  opposition  to  one  in  support  of  the  ap- 
plication. Whilst  this  affidavit  was  in  course  of  preparation, 
Mr.  Brown  was  in  communication  with  the  Defendants  Bunyon 
and  Cooks,  and  in  a  letter  upon  the  subject  of  the  intended  affi- 
davit, addressed  to  him  by  the  Defendant  CoaJcs,  and  dated  the 
4th  of  December,  1880,  is  a  passage  in  the  following  terms  : — 

"  No.  3.  It  is  most  important  that  it  should  appear  in  your 
affidavit  that  it  was  pointed  out  to  the  Master  of  the  Bolls  hy  Mr. 
Bunyon  whilst  the  offer  was  under  consideration  that  the  trust  funds 
were  estimated  to  amount  in  value  to  about  £300,000,  and  that, 
by  a  change  of  investment  by  the  trustees  into  Grovernment 
stock,  the  income  might  be  reduced  to  about  £9000  a  year.  It 
is  most  important  to  shew  this,  because  that  will  explain  why  the 
late  Master  of  the  Bolls  might  adopt  a  medium  view  when  considering 
the  value  under  the  actuaries'  opinions  which  you  produced  to  him, 
and  which  if  worked  out  upon  £13,000  a  year,  would  have  brought 
the  value  much  higher  than  the  sum  the  Court  determined  to 
take.  It  is,  therefore,  I  think,  of  extreme  importance  that  this 
fact  should  appear  in  a  separate  paragraph  in  its  proper  place." 

The  price  offered  by  the  purchasers  differed  so  slightly  from 
what  would  be  the  proper  price  upon  the  basis  of  12  per  cent, 
insurance  and  an  income  of  £9000,  that  the  Master  of  the  Rolls 
had  no  alternative  but  to  accept  the  price  offered  by  the  pur- 
chasers. But  I  must  note  a  further  circumstance  in  connection 
with  the  approval  expressed  by  the  IMaster  of  the  Kolls  on  the 
10th  of  July.  It  is  stated  by  the  Defendant  Bunyon,  in  the 
twenty-fifth  paragraph  of  his  statement  of  defence,  that,  upon 
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C.  A.  that  occasion,  lie  pointed  out  to  tlie  Master  of  the  Kolls  that  the 
1884  fact  of  the  Defendant  Savvey  having  become  one  of  the  combina- 
BoswELL  tion  of  intending  purchasers,  gave  them  the  advantage  of  being 
able  to  obtain  a  medical  examination  of  the  Defendant  Harvey 
for  the  purpose  of  insuring  his  life,  which  other  purchasers  would 
not  be  able  to  do,  and  that  the  Master  of  the  Kolls  thereupon 
said — "  No  man  is  obliged  to  insure  his  life  for  the  benefit  of 
others."  It  is  doubtless  true,  as  so  alleged  by  the  Defendant 
Bunyon,  that,  in  addition  to  the  impression  produced  upon  the 
Master  of  the  Kolls  by  the  representation  that  the  life  of  the 
Defendant  Harvey  could  only  be  insured  at  a  premium  of  12  per 
cent.,  that  learned  Judge  was  further  influenced  by  the  statement 
of  the  Defendant  Bunyon,  that  the  combination  of  purchasers 
had  the  advantage  of  being  able  to  insure  the  life  of  the  Defen- 
dant Harvey,  which  other  intending  purchasers  could  not  do. 
And  this  view  has  been  even  more  strongly  pressed  in  the  argu- 
ments before  us ;  for  it  has  been  alleged  that  the  Defendant 
Harvey  refused  to  be  examined  for  any  one  except  for  the  De- 
fendant Coalis  and  those  associated  with  him,  and  that  this  refusal 
on  his  part  gave  them  an  advantage  over  all  other  buyers,  and  in 
fact  made  the  life  interest  unsaleable  except  to  themselves.  Of 
this  alleged  refusal  by  the  Defendant  Harvey  to  be  examined 
there  is  no  evidence  whatever,  except  two  letters  written  by  his 
solicitor,  the  Defendant  Watson,  to  Mr.  Brown,  These  letters 
were  read  against  the  Kespondents,  and,  in  that  way,  became  ad- 
missible for  them,  but  neither  the  Defendant  Watson  nor  the 
Defendant  Harvey  was  called  to  prove  this  alleged  refusal, 
although  both  or  either  of  them  might  have  been  examined,  had 
it  been  deemed  expedient  to  call  them.  Though  the  Defendant 
Harvey  was  not  bound  to  submit  himself  to  medical  examination, 
we  should  be  unwilling,  in  the  absence  of  proof,  to  assume  that 
he  would  act  so  selfish  and  ungenerous  a  part  as  to  decline  to 
assist  his  deceased  brother's  creditors  in  realising  their  property 
to  the  best  advantage,  by  submitting  himself  to  examination,  had 
he  been  requested  so  to  do,  and  yet,  within  a  very  short  period, 
to  submit  to  a  similar  examination,  with  a  view  to  his  own  pecu- 
niary profit. 

We  will  proceed  now  to  consider  what  information,  which  would 


VOL.  XXVII.]  CHANCEKY  DIVISION. 


449 


have  assisted  the  Court  in  coming  to  a  proper  decision  upon  the      C.  A. 
questions  under  consideration  by  him,  was  possessed  by  the  pur-  1884 
€hasers,  but  was  not  disclosed  to  the  Court.    By  the  case  which  boswell 
was  submitted  to  the  Master  of  the  Eolls  on  the  10th  of  July,  oolks 

the  separate  opinions  of  Drs.  Beale  and  Pitman,  two  of  the  medical   

men  who  concurred  in  the  joint  opinion  of  the  25th  of  June,  were 
set  forth ;  each  of  these  separate  opinions  took  a  very  unfavour- 
^ible  view  of  the  state  of  the  Defendant  Harvey^s  health,  and 
strengthened  the  view  that  his  life  was  only  insurable  at  a  12  per 
cent,  premium ;  but  the  separate  opinion  given  by  Dr.  Fuller, 
who  also  was  a  party  to  the  joint  opinion,  and  which  was  more 
favourable,  was  not  included,  though  it  bore  the  same  date  as 
that  of  Dr.  Pitman,  After  alluding  generally  to  the  state  of  the 
Defendant  Harvey's  health,  it  proceeded  as  follows  : — 

"  Seeing  that  Mr.  Harvey  has  learned  so  to  manage  himself  as 
to  escape  headache  and  to  enjoy  better  health  during  the  last 
eighteen  months  than  at  any  former  period  of  his  life,  my  impres- 
sion is  that  a  payment  of  10  per  cent,  would  prove  a  fair  and 
equitable  rate  both  to  the  assurers  and  the  assured." 

It  is  difficult  to  suggest  any  reason  why  the  attention  of  the 
Master  of  the  Eolls  was  not  directed  to  this  letter  of  Dr.  Fuller, 
other  than  the  fear  that  it  might  weaken  the  effect  which  the 
opinions  of  Drs.  Pitman  and  Beale  were  intended  to  produce. 
The  opinion  of  Dr.  Fuller  was  given  in  a  letter  addressed  to 
Mr.  Davies,  the  actuary  of  the  Law  Life  Office,  and  it  has  been 
urged  in  argument  that  it  did  not  reach  the  hands  of  the  De- 
fendant Bunyon  before  he  had  finished  the  skeleton  case.  If 
this  were  so,  he  had  abundant  opportunity  at  a  later  period 
of  placing  it  before  the  Master  of  the  Eolls ;  but  as  early  as  the 
3rd  of  July  the  Defendant  Bunyon  was  expecting  this  opinion, 
for  in  a  letter  to  the  Defendant  CoaJcs  on  that  day  he  writes — 

"  I  have  seen  Dr.  Beale,  who  turns  out  to  be  a  friend  of  mine, 
and  who  has  written  a  certificate  which  I  shall  have  throuo-h 
Mr.  Cutcliffe.  I  shall  get  the  same  thing  from  Dr.  Pitman  through 
,  Mr.  Hardy,  and  no  doubt  the  same  from  Dr.  Fuller  through 
Mr.  Davies:' 

Again,  it  is  admitted  that  insurances  to  a  large  amount  were 
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G.  A.  effected  by  the  purchasers  on  the  life  of  the  Defendant  Harvey  in 
1884  the  months  of  July  and  August,  1872,  with  various  insurance 
oswELL  offices  in  Scotland  and  England,  and  that  these  insurances  were 
CoAKs.     effected  at  premiums  of  £10  lis.  per  cent,  payable  for  ten  years 

  only.    On  the  25th  of  June,  1872,  the  same  day  that  the  joint 

opinion  of  Drs.  Pitman,  Beale,  and  Fuller  was  given,  the  Defen- 
dant Bunyon  opened  negotiations  with  Mr.  Maclagan,  the  secre- 
tary of  an  association  of  life  insurance  offices  in  Edmhurgh^ 
known  as  The  Under  Average  Association,  with  a  view  to  effecting 
insurances  on  the  life  of  the  Defendant  Earvey.  It  is  unnecessary 
to  enter  into  the  details  of  these  negotiations ;  it  is  sufficient  to 
say  that  by  a  letter,  dated  the  1st  of  July,  1872,  Mr.  Maclagan 
informed  the  Defendant  Bunyon  that  the  association  had  that 
day  resolved  to  recommend  to  the  respective  boards  to  take 
a  sum  on  the  Defendant  Harvey's  life  as  a  whole-term  risk, 
without  profits,  by  limited  payments  of  £13  14s.  per  cent,  for 
seven  years,  or  £10  lis.  per  cent,  for  ten  years ;  that  it  rested 
with  the  boards  to  say  what  sums  they  would  take ;  that  on  the 
5th  of  July  the  Defendant  Bunyon  wrote  to  the  Defendant  GoaJcs 
that  he  had  acceptances  from  five  Scotch  offices  for  £10,000, 
which,  with  the  Clerical  and  Medical  for  £5000,  and  £4000  with 
the  Norwich  Union,  would  make  £19,000 ;  that  on  the  same 
date  Mr.  Maclagan  forwarded  to  the  Defendant  Bunyon  further 
acceptances  from  Scotch  offices  to  the  amount  of  £10,000 ;  that,  in 
the  aggregate,  insurances  were  effected  sufficient  to  cover  the  full 
price  agreed  to  be  given  for  the  life  interest ;  and  that,  with  the 
exception  of  the  policy  with  the  Clerical  and  Medical,  the  in- 
surances were  effected  at  the  rate  of  £10  lis.  per  cent,  for  ten 
years.  It  is,  moreover,  evident  from  the  correspondence  between 
Sir  Samuel  Bignold,  the  secretary  of  the  Norwich  Union,  and  the 
Defendants  Bunyon  and  Coahs,  that  the  latter,  who  was  a  director 
of  the  office,  had  ascertained,  previously  to  the  2nd  of  July,  that 
the  Nortvich  Union  would  grant  a  policy  of  £4000  upon  even  less 
terms  than  those  accepted  by  the  Scotch  offices.  At  this  time 
Sir  S.  Bignold  contemplated  becoming  a  member  of  the  combina- 
tion, in  the  event  of  a  purchase  at  the  auction.  The  Defendant 
Bunyon  was  the  actuary  of  the  Norwich  Union,  and  a  nephew  of 
Sir  Samuel  Bignold,  and  in  a  letter  addressed  by  Sir  Samuel 
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Bignold  to  the  Defendant  Bunyon,  under  date  the  3rd  of  July,  o.  A, 
1872,  after  stating  that  he  had  that  morning  had  a  note  from  the  i884 
Defendant  Coahs  to  the  effect  that  the  life  estate  had  not  been 
sold  at  the  auction  on  the  previous  day,  Sir  Samuel  Bignold  pro- 
ceeded as  follows  : — "  I  am  glad  of  this  issue.  Our  board,  on  the 
application  of  Coahs,  had  agreed  to  insure  E,  K.  Harvey  s  life  for 
£4000  at  9  per  cent.,  which,  I  suppose,  will  not  now  be  required." 
On  the  same  day,  the  Defendant  Bunyon,  in  a  letter  to  the  De- 
fendant Coahs,  wrote — "  We  had  agreed  that  the  Norwich  Union 
should  not  have  the  life  offered  until  after  the  auction,  and  it 
may  be  awkward  if  we  are  pressed  by  Brown  as  to  the  terms  of 
the  acceptance  of  that  company."  It  may  be,  as  has  been  urged 
by  the  Defendants'  counsel,  that  there  was  no  actual  acceptance  of 
the  proposal ;  but  it  is  clear  that,  at  the  time  of  the  auction,  the 
Defendants  Bunyon  and  Coahs  well  knew  that,  if  required,  they 
could  have  a  policy  upon  the  terms  mentioned.  And  there  can 
be  no  doubt  that  this  was  the  "  £4000  with  the  Norwich  Union  " 
referred  to  in  the  letter  from  the  Defendant  Bunyon  to  the 
Defendant  Coahs  of  the  5th  of  July. 

The  letter  of  Mr.  Maclagan  of  the  1st  of  July  would,  in  due 
course  of  post,  reach  the  Defendant  Bunyon  before  the  attempted 
sale  by  auction ;  and,  at  any  rate,  the  Defendants  Bunyon  and 
Coahs  were  well  aware,  before  the  skeleton  case  was  laid  before  the 
Master  of  the  Kolls  on  the  10th  of  July,  that  the  life  of  the 
Defendant  Harvey  could  be  insured  at  the  rate  mentioned  in 
Mr.  Maclagan' s  letter  of  the  1st  of  July. 

It  was  alleged  on  behalf  of  the  purchasing  Defendants  that  the 
acceptances  by  the  Scotch  offices,  upon  the  terms  mentioned  in 
Mr.  Maclagan's  letter,  were  communicated  to  the  IMaster  of  the 
Eolls,  and  were  taken  into  consideration  by  him  before  he 
finally  approved  the  sale.  Had  such  been  the  case,  though  there 
would  have  been  a  manifest  impropriety  in  placing  the  case 
l)ofore  the  Judge  without  any  reference  to  acceptances  and  there- 
fore in  a  form  calculated  to  mislead,  the  Court  would  not  have 
felt  justified  in  setting  aside  the  sale  under  circumstances  so 
special  as  those  of  the  present  case.  But  no  evidence  to  this 
effect  was  given  on  the  trial.  It  appeared,  however,  that,  upoii  the 
trial,  Mr.  Justice  Fry  took  a  view  of  the  case  favourable  to  the 


452 


CHANCEEY  DIVISION.  [VOL.  XXVII. 


C.  A.      Defendants,  and  it  was  urged  before  ns  that  they  had  evidence 
1884       which  they  did  not  then  produce.    We  accordingly  deemed  it 
BoswELL    right,  at  the  close  of  the  Appellants'  case,  to  intimate  to  the 
CoAKs      Respondents'  counsel  that,  upon  the  materials  before  us,  we  felt 

  that  there  was  a  case  to  be  answered,  and  that  they  would  be  at 

liberty  to  adduce  such  evidence  as  they  might  think  proper. 
Accordingly  Mr.  Brown  and  the  Defendant  Bunyon  were  examined 
after  Mr.  Bavey  had  finished  his  address  for  the  Respondent 
Cooks.  It  was  apparently  deemed  unnecessary  or  inexpedient  to 
examine  the  Defendants  Cooks,  Horvey,  and  Wotson,  though 
there  was  ample  opportunity  of  doing  so.  With  reference  to  the 
suggested  communication  to  the  Master  of  the  Rolls  of  the  fact  of 
the  Scotch  acceptances,  no  direct  evidence  was  given  by  Mr. 
Brown;  but  in  his  examination-in-chief  he  stated  that  in  the 
course  of  a  conversation  with  the  Defendant  Cooks  on  the  17th  of 
July,  he  asked  him  how  they  were  getting  on  with  their  insurances, 
telling  him  that  he  had  heard  from  an  independent  source 
that  the  purchasers  had  got  a  policy  from  the  Pelican  office  at 
ten  guineas,  and  that  the  Defendant  Cooks  then  said  that  the 
Pelicon  had  followed  the  Scotch  offices,  and  that  he  (Mr.  Brown) 
gathered  from  the  Defendant  Cooks  that  they  had  got  some 
insurances  from  the  Under  Averoge  Association  of  Scotland,  but 
that  they  did  not  go  into  details.  This  circumstantial  account 
of  the  interview  suggested  that  Mr.  Brotvn,  having  become  ac- 
quainted with  the  fact  of  the  Scotch  acceptances,  might  have 
mentioned  them  to  the  Master  of  the  Rolls,  though  we  should 
have  felt  great  difficulty  in  coming  to  the  conclusion  that  a 
Judge  of  his  experience  would  have  sanctioned  such  a  sale,  if  all 
the  materials,  now  suggested  to  have  been  before  him,  had  been 
actually  taken  into  consideration ;  but  such  an  inference  was 
altogether  negatived,  when  Mr.  Cookson,  in  cross-examination  and 
in  his  reply,  drew  attention  to  a  statement  in  the  before-mentioned 
affidavit  of  Mr.  Brown  and  to  certain  letters  which  passed  between 
the  Defendants  Bunyon  and  Cooks  in  December,  1872.  In  the 
82nd  paragraph  of  the  affidavit  Mr.  Brown  stated  as  follows  : — 

"  I  say  that  I  was  from  the  15th  of  March,  1872,  well  aware 
that  the  said  C,  J.  Bunyon  and  J.  B,  Cooks  were  acting,  not  on 
their  own  behalf  alone,  but  on  behalf  of  themselves  and  several 
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other  persons  interested  with  them  in  purchasing  the  said  life  C.  A. 
interest ;  but  I  know  nothing  of  the  policies  which  are  said  to  1884 
have  been  effected  upon  the  life  of  the  said  Edward  Kerrison  boswell 

We  do  not  impute  to  Mr.  Brown  the  slightest  intention  to 
mislead  the  Court  in  the  evidence  given  by  him  in  Court,  but  we 
attach  more  weight  to  the  very  carefully  prepared  affidavit  of  the 
8th  of  December,  1880,  than  to  his  recollection  upon  the  occasion 
of  his  recent  examination ;  and  we  are  satisfied  that  he  was  not 
made  aware  of  the  Scotch  insurances  at  any  time  previously  to 
the  final  approval  by  the  Master  of  the  Eolls  of  the  proposed 
purchase ;  and  this  view  is  borne  out  by  the  correspondence 
between  the  Defendants  Bunyon  and  Coalis  with  reference  to  the 
Pelican  policy.  The  Defendant  Bunyon,  in  a  letter  to  the  De- 
fendant Cooks,  dated  the  13th  of  December,  1872,  when  urging 
the  surrender  of  the  Clerical  and  Medical  policy,  wrote  :  *'^So  far 
from  there  being  any  representation  that  we  could  not  insure 
except  at  12  per  cent.,  it  was  known  by  Mr.  Brown  that  the 
Pelican  had  accepted  a  sum  of  £5000,  and,  if  he  knew  that,  he 
would  have  learned  the  rate  of  premium,"  to  which  the  Defen- 
dant CoaTis  replied  on  the  following  day — "  What  Mr.  Brown 
knew  as  to  the  Pelican  policy  was  after  the  statement  had  gone 
to  the  Master  of  the  KoUs." 

Upon  a  full  consideration  of  all  the  circumstances  of  this  com- 
plicated case,  we  can  come  to  no  other  conclusion  than  that  the 
opinion  of  Dr.  Fuller,  the  conditional  arrangement  with  the 
Norwich  Union,  and  the  Scotch  acceptances,  were  intentionally  and 
carefully  kept  back,  in  order  that  the  Master  of  the  Kolls  might 
remain  impressed  with  the  belief  that  the  Defendant  Harvey  s 
life  could  not  be  insured  at  less  than  a  12  per  cent,  premium. 

It  has  been  contended,  on  behalf  of  the  purchasing  Defendants, 
that  the  purchase  made  by  them  was  like  any  other  purchase ; 
that  the  maxims  of  caveat  emptor  and  caveat  venditor  were  as  appli- 
cable to  this  transaction  as  to  any  ordinary  case  of  buyinc;  and 
selling  ;  and  that  the  buyers  were  under  no  obligation  to  disclose 
the  advantages  they  possessed  to  tlie  sellers ;  but  we  cannot  adopt 
this  view ;  it  entirely  leaves  out  of  sight  the  duties  of  persons 
dealing  with  a  Court  of  justice.    A  person,  desirous  of  buying 
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0.  A.      property,  which  is  being  sold  under  the  direction  of  the  Court, 
1884       must  either  abstain  from  laying  any  information  before  the  Court 
BoswELL    ill  order  to  obtain  its  approval,  or  he  must  lay  before  it  all  the 
CoAKs      information  he  possesses,  and  which  it  is  material  that  the  Court 
—       should  have,  to  enable  it  to  form  a  judgment  on  the  subject 
under  its  consideration.    But  what  was  the  course  pursued  by 
the  Defendants  Bunyon  and  Coahs  ?    We  name  them  alone,  for 
they  were  the  chief  movers  in  the  transaction;  but  the  other 
members  of  the  combination,  who  availed  themselves  of  their 
assistance,  must  be  equally  affected  by  their  conduct.    The  De- 
fendants Bunyon  and  Cooks  knew  that  the  life  interest  was  being 
sold  under  the  direction  of  the  Court,  and  that  a  contract  for 
sale  would  have  to  be  approved  by  Lord  Bomilly  ;  but  more  than 
this,  they  had  proposed,  as  we  have  before  pointed  out,  to  furnish 
the  materials  to  enable  Lord  Bomilly  to  form  his  opinion.  They 
knew  that  the  materials  which  they  did  furnish  were  incomplete 
and  calculated  to  mislead ;  and  they  had  further  materials,  which, 
if  disclosed,  would  have  given  a  different  complexion  to  the  case, 
and  could  hardly  have  failed  to  lead  the  Master  of  the  EoUs  to 
decline  their  offer. 

Now,  if  a  party  to  an  agreement  obtains  the  sanction  of  the 
Court  by  withholding  information,  which  is  material  and  is 
known  to  him  to  be  so,  such  withholding  amounts  to  fraud,  and 
the  agreement  ought  not  to  stand.  It  is  no  answer  to  say  that 
the  information  given  to  the  Court  was  true  as  far  as  it  went,  and 
that,  if  the  Court  desired  further  information  or  further  mate- 
rials, it  should  have  asked  for  them.  The  Court  is  neither  buyer 
nor  seller,  and  it  is  the  duty  of  every  one  laying  materials  before 
it  for  the  purpose  of  obtaining  its  approval  of  any  transaction,  to 
take  care  that  the  materials  furnished  to  guide  the  Court  shall 
not  be  incomplete  or  misleading.  A  purchase  which  has  received 
the  sanction  of  the  Court  will  not  be  set  aside  upon  slight 
grounds ;  but,  if  the  approval  of  the  Court  has  been  obtained  by 
misrepresentation,  or  by  the  withholding  of  material  information, 
through  the  absence  of  which  the  information  furnished  is  mis- 
leading, the  Court  will  treat  such  misrepresentation  or  with- 
holding as  fraud  and  will  act  accordingly.  The  observations  oi 
Lord  Justice  Turner,  in  the  case  to  which  we  are  about  to  refer, 
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are  as  applicable  to  cases  similar  to  the  present,  as  to  that  with      0.  A. 
which  he  was  dealing.   The  suit  of  Brooke  y.  Lord  Mostyn  (1)  was  1884 
instituted  in  1859  to  set  aside  a  compromise  entered  into  in  1843,  boswbll 
which  had  been  sanctioned  by  the  Court  on  behalf  of  an  infant.  qq^-^^ 

It  appeared  that,  at  the  time  of  the  inquiry  whether  the  com-   

promise  was  for  the  benefit  of  the  infant,  a  document  relative 
to  the  valuation  of  the  estate,  and  of  a  character  rendering  it 
doubtful  whether  the  valuation  which,  throughout  the  inquiry, 
had  been  treated  as  correct,  was  not  based  on  erroneous  prin- 
ciples, so  as  to  give  an  undervalue,  was  in  the  possession  of  the 
owners  of  the  estate,  but  was  not  laid  before  the  Master.  The 
compromise  was  set  aside,  and  Lord  Justice  Turner,  in  the  course 
of  his  judgment  (2),  made  the  following  observations: — "It  is 
sufficient  to  say  that,  in  my  opinion,  this  document  shews,  that 
the  materials  necessary  to  enable  a  fair  judgment  to  be  formed 
upon  the  question  whether  this  compromise  was  for  the  benefit  of 
the  infant,  were  not  fairly  and  properly  brought  under  the  Master's 
consideration;  that  there  was  a  suppression  of  material  facts 
which  were  within  the  knowledge  of  Lord  Mostyn  and  his  ad- 
visers, and  were  not  within  the  knowledge  of  the  plaintiff,  or  of 
those  who  acted  for  him.  It  may  be  said,  perhaps,  that  the 
Master  was  satisfied  with  the  information  laid  before  him,  and 
called  for  no  further  information  ;  but  the  question  is  not  whether 
the  Master  called  for  further  information,  but  whether  the  parties 
having  this  further  information  in  their  possession  were  justified 
in  withholding  it.  I  am  satisfied  that  information  was  withheld 
which  was  material  to  have  been  given,  and  which,  if  given,  might 
have  altered  the  conclusion  arrived  at,  and  I  think  the  fact  of  such 
information  having  been  withheld  amounts,  in  the  eye  of  this 
Court,  to  fraud."  The  views  thus  expressed  by  Lord  Justice 
Turner  are,  in  our  opinion,  such  as  should  regulate  our  decision 
upon  the  present  appeal. 

Again,  it  has  been  argued,  and  the  point  ought  not  to  be 
passed  over,  tliat  the  purchasers  gave  to  the  Master  of  the  Eolls 
all  the  information  which  the  contract  required.  But  this  con- 
tract was  one  which  could  not  be  made  witliout  the  sanction 
of  the  Court,  and  the  first  question  is,  how  was  that  sanction 
(1)  2  D.  J.  &  S.  373.  (13)  2  D.  J.  &  S.  422. 
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0.  Ac      obtained  ?   By  submitting  the  case  to  the  Master  of  the  Eolls,  with 
1884       the  draft  agreement,  the  Defendants  were  trying  to  induce  him 
BoswELL        approve  and  sanction  the  contract,  and,  in  so  doing,  impliedly 
OoAKs      represented  that  the  case  shewed  the  terms  on  which  it  might  be 

  expected  that  insurances  could  be  effected.    Independently  of 

any  such  implied  representations,  it  was  the  duty  of  those  who 
came  for  the  sanction  of  the  Court  to  state  fairly  the  evidence  in 
their  possession  as  to  the  facts.  In  our  opinion,  the  Defendant 
Bunyon  deceived  the  Court  by  laying  the  case  before  it,  when  he 
knew,  and  had  in  his  possession  evidence  proving,  that  insurances 
could  be  effected  on  much  easier  terms,  and  the  other  purchasing 
Defendants  are  affected  by  his  knowledge.  And,  even  if  the  facts 
had  been,  as  alleged  by  the  Defendants,  that  Mr.  Brown  was  in- 
formed of  the  Scotch  insurances,  we  could  not  assent  to  the 
contention  on  their  behalf,  that  they  ought  not  to  be  held  re- 
sponsible for  any  failure  on  his  part  to  communicate  the  informa- 
tion to  the  Master  of  the  Rolls.  The  Defendant  Bunyon,  on  his 
own  shewing,  as  before  pointed  out,  took  an  active  personal  part  in 
inducing  the  Master  of  the  Rolls  to  give  his  sanction  to  the 
contract  upon  the  insufficient  materials  before  him,  and  must 
have  been  well  aware,  or,  at  at  any  rate,  had  very  good  reason  to 
believe,  that  the  Master  of  the  Rolls  had  no  information,  either 
through  Mr.  Brown,  or  from  any  other  source,  upon  the  subject 
of  the  Scotch  insurances ;  and  it  was  the  duty  of  the  Defendant 
to  see  that  full  information  upon  the  subject  was  afforded,  and,  if 
necessary,  to  supply  any  omission  in  that  respect  upon  the  part 
of  Mr.  Brown. 

It  has  also  been  contended  on  behalf  of  the  purchasers  that, 
having  regard  to  the  time  which  has  elapsed  since  the  purchase 
which  it  is  now  sought  to  set  aside,  was  completed,  the  Court 
should  not  interfere.  To  this  the  answer  is,  that,  when  the  Court 
is  asked  to  set  aside  a  concluded  transaction,  on  the  ground  of 
fraud  on  the  part  of  those  against  whom  relief  is  sought,  and 
especially  when  the  fraud  has  been  practised  upon  the  Court 
itself,  the  mere  lapse  of  time  is  no  bar  to  the  relief  prayed.  It 
may  happen  that  there  has  been  such  an  amount  of  laches  on  the 
part  of  those  seeking  relief  that  the  Court  may  be  of  opinion  that 
more  injustice  would  be,  upon  the  whole,  done  by  granting  than 
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by  refusing  relief ;  but  we  can  find  no  trace  of  any  such  laches      C.  A. 

in  the  present  case.    As  to  much  of  the  materials  upon  which  1884 
the  Appellants  rely,  and  upon  which,  in  our  opinion,  they  are  en-  boswell 
titled  to  succeed,  information  has  apparently  been  for  the  first  colks 

time  obtained  by  them  by  the  proceedings  in  the  action.  This   

remark  particularly  applies  to  the  production  of  the  very  volumi- 
nous correspondence  which  has  been  put  in  evidence,  without 
which  the  cleverly  contrived,  and  for  the  time  cleverly  executed, 
scheme  of  the  Defendants  could  not  have  been  detected  and  ex- 
posed.   The  Plaintiffs  represent  a  large  body  of  creditors,  and  it 
is  more  difficult  to  hold  that  a  class  has,  by  delay,  forfeited  its 
rights,  than  that  an  individual  has  done  so ;  moreover,  in  the 
present  case  there  are  circumstances  to  excuse  the  delay.  The 
proper  person  to  question  the  transaction  was  the  defendant  Jlill, 
the  executor  of  Sir  Robert  Harvey,  or  if  he  failed  to  do  so,  one 
of  the  plaintiffs  in  the  suits  of  Lacey  v.  Hill,  and  Leney  v. 
Hill;  but  the  Defendant  CoaJcs  was  the  solicitor  of  the  defen- 
dant Hill  in  both  suits,  and  though  he  was  not  acting  in  the 
suits  for  either  of  the  plaintiffs,  he  was  the  general  solicitor  of 
the  plaintiff  Lacey,  and  had  occasionally  acted  for  the  plaintifl^' 
Leney,  and  the  order  of  the  9th  of  December,  1880,  giving 
leave  to  the  present  Plaintiffs  to  commence  this  action  was 
made  upon  the  refusal  of  the  defendant  Hill  to  institute  pro- 
ceedings.   Moreover,  the  grounds  on  which  we  principally  rely 
for  setting  aside  the  contract,  are  the  concealment  from  the 
Master  of  the  Kolls  of  material  evidence  within  the  knowledge  of 
the  purchasers,  that  is,  a  misrepresentation  to  the  Judge  who 
sanctioned  the  contract ;  and  it  would  be  very  difficult  for  any 
person,  not  a  party  to  the  action,  to  ascertain  whether  any  such 
concealment  or  misrepresentation  had  taken  place.    But  there 
may  be  cases  in  which,  though  the  delay  may  be  fairly  attributable 
to  want  of  knowledge  on  the  part  of  the  plaintiffs  of  facts  which 
have  been  ascertained  by  means  of  the  action,  yet,  in  consequence 
of  the  prejudice  to  the  defendants  arising  from  tlie  delay,  the 
Court  might  refuse  relief,  which,  if  souglit  promptly,  would  have 
been  granted.    In  the  present  case,  though  it  is  not  one  in  which 
lelief  should  be  refused,  the  Court  may,  and  in  our  opinion  ought, 
to  prevent  the  Defendants  suffering  any  loss  for  the  time  which 
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0.  A.      has  elapsed  since  the  contract ;  and  for  this  purpose  the  Defen- 
1884      dants  ought,  in  taking  the  accounts,  to  be  allowed  all  payments 
BoswELL    made  for  premiums  on  the  policies  and  for  interest  on  money  bor- 
CoAKs      rowed  to  pay  for  the  purchase,  and  ought  to  have  repaid  to  them 
  with  interest  the  sums  paid  out  of  their  own  moneys  for  the  pur- 
chase, and  to  be  relieved  from  liability  for  the  sums  borrowed  for 
the  purpose  and  still  remaining  due  from  them. 

Having  arrived  at  the  conclusion  that  the  purchase  must  be 
set  aside  upon  the  grounds  which  we  have  stated,  we  deem  it  un- 
necessary to  enter  into  a  consideration  of  the  alleged  fiduciary 
position  of  the  Defendant  Cooks  towards  the  estate  of  Sir  Bobert 
Sarvey,  which  was  the  substantial  question  discussed  before  Mr. 
Justice  Fry. 


The  Lord  Justice  Baggallay  then  stated  that  the  Court  had 
sketched  out  minutes  of  the  order  to  be  made,  which  might  be 
spoken  to  on  a  future  day  if  there  was  any  ground  for  modifying 
them  by  reason  of  any  circumstances  with  which  the  Court  was 
not  acquainted,  but  no  attempt  must  be  made  to  depart  from  the 
principles  on  which  they  were  framed.  The  order  in  substance 
would  be  as  follows  : — 

Discliarge  the  order  of  the  Court  below.  Declare  that  the  contract  dated  the 
loth  of  July,  and  the  order  of  the  26th  of  July^  1872,  confirming  the  same,  were 
obtained  by  misrepresentation  and  concealment  of  facts,  and  are  void  against 
the  Plaintiffs  and  all  other  the  unsatisfied  creditors  of  Sir  Bobert  Harvey,  and 
of  Harveys  &  Hudsons ;  and  that  the  assignment  of  the  life  interest  of  E.  K. 
Harvey,  dated  the  1st  of  August,  1872,  ought  to  be  set  aside,  subject  to  the 
mortgage  thereof  to  the  Norwich  Union  of  the  6th  of  November,  1872. 
Declare  that  the  legal  personal  representatives  of  Sir  B.  Harvey  are  entitled 
to  redeem  the  said  mortgage,  and,  subject  thereto,  are  entitled  to  the  benefit 
of  the  said  life  interest  as  part  of  his  assets  from  the  1st  of  August,  1872,  and  to 
the  benefit  of  any  policies  assigned  to  the  said  Norwich  Union.  Declare  that 
the  Defendants  Coahs,  Bunyon,  Watson,  Cadge,  and  Harvey,  and  the  estate  of 
Bailey,  are  entitled  to  be  indemnified  out  of  the  life  interest  against  their 
liability  under  the  mortgage  to  the  Norwich  Union,  Direct  an  account  of  what 
is  due  from  the  Defendants  Coahs,  Bunyon,  Watson,  Cadge,  Harvey,  and  the 
estate  of  Bailey,  in  respect  of  the  income  of  the  said  life  interest;  but,  in 
taking  such  account,  an  allowance  is  to  be  made  to  them  for  premiums  paid  on 
policies  on  the  life  of  E.  K.  Harvey  assigned  to  the  Norwich  Undon,  and  for 
interest  at  4  per  cent,  on  the  £10,000,  part  of  the  purchase-money  of  £40,000, 
and  let  the  balance  be  certified.    Declare  that  the  Defendants  Coahs,  Bunyon, 
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Watson,  Cadge,  Harvey,  and  the  estate  of  Bailey,  are  severally  liable  to  pay  such       C.  A. 
balance,  in  the  proportion  in  which  they  have  respectively  divided  such  balance  jgg^ 
between  themselves,  to  the  legal  personal  representatives  of 'the  said  Sir  Robert  v^y^ 
Harvey  with  simjole  interest  at  4  per  cent,  on  the  yearly  balances.    [Lord  Boswell 
Justice  Baggallay  here  said  that  if  this  had  been  an  order  to  set  aside  a  recent  Coaks. 

transaction  the  proper  form  of  the  order  would  have  been,  to  have  made  the   

Defendants  generally  responsible  for  all  moneys  received.  But  having  regard 
to  the  length  of  time  which  had  elapsed,  the  Court  did  not  desire  to  press  the 
matter  too  hard  against  the  several  Defendants,  and  therefore  proposed  to  make 
each  Defendant  responsible  only  for  the  amount  he  had  received.]  Declare  that 
the  said  Defendants  are  entitled  to  be  allowed  in  account  the  moneys  they  have 
respectively  advanced  in  respect  of  the  £10,000  part  of  the  purchase-money. 
Direct  an  inquiry  what  sums  have  been  received  by  the  said  Defendants  and 
Bailey  respectively  in  respect  of  the  said  life  interest,  and  what  is  due  from 
them  respectively  having  regard  to  the  aforesaid  declaration,  and  order  Coahs, 
Bunyon,  Watson,  Cadge  and  Harvey  respectively  to  pay  what  shall  be  found 
due  from  them  respectively  to  the  legal  personal  representatives  of  Sir  R.  Harvey. 
Declare  that  the  estate  of  the  late  Defendant  Bailey  is  liable  to  j)ay  to  the  legal 
personal  representatives  of  Sir  R.  Harvey  the  amount  received  by  Bailey  in 
respect  of  his  share  of  the  life  interest  with  interest  at  4  per  cent.  •  Usual 
account  against  the  Defendants  the  executors  of  Bailey  if  assets  are  not 
admitted.  Order  the  Defendants  Coahs,  Bunyon,  Watson,  Cadge,  and  Harvey, 
and  Baileifs  executors  out  of  his  assets,  to  pay  the  costs  of  the  I^laintiffs  and  of 
the  Defendant  Grant  of  the  action  and  the  appeal.  [His  Lordship  added  that 
the  Court  had  not  considered  it  necessary  to  deal  with  the  question  of  any 
separate  insurances  effected  by  the  purchasers  for  their  own  protection,  unless 
desired  by  the  parties  to  do  so.] 

Cookson,  on  the  part  of  the  PlaintiJBfs,  asked  whether,  as  regarded 
the  costs  of  the  action,  the  order  would  not  be  jointly  and  severally 
against  the  Defendants. 

Baggallay,  L.J. : — Jointly  and  severally  as  regards  the  costs. 

Solicitors  for  Plaintiffs  :  Whites,  BeAiardy  Co. 

Solicitors  for  Defendants :  Johnson  &  Master  ;  Smijthe  &  BretteU  ; 
G.  F.  Hudson,  Matthews,  &  Co.  ;  S.  W.  Johnson  &  Son  ;  Aldridge, 
Thome,     Morris  ;  BlaJce  dt  Ileseltine  ;  W.  Siurt. 

H.  C.  J. 
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WALKER  V.  HIRSCH. 


1884 
July  30,  31. 


[1884   W.  2031.] 


Partnership — Participation  in  Profit  and  Loss — Injunction — Receiver. 

Although  an  agreement  for  participation  in  profit  and  loss  is  prima  facie 
evidence  of  a  partnership  between  the  contracting  parties  as  between  them- 
selves, yet  the  question  of  partnership  must  in  all  cases  depend  upon  the 
intention  of  the  parties  as  it  appears  on  the  contract. 

By  an  agreement  between  the  Plaintiff  and  the  firm  of  H.  &  Co.,  the 
members  of  which  were  the  two  Defendants,  it  was  agreed  that  for  the  part 
taken  by  the  Plaintiff  in  the  business,  he  should  receive  a  fixed  salary  of 
£180,  and  in  addition  should  receive  one  eighth  share  of  the  net  profits, 
and  bear  one  eighth  share  of  the  losses,  as  shewn  by  the  books  when 
balanced;  and  the  Plaintiff  agreed  to  advance  £1500  to  the  business. 
The  agreement  was  to  be  determined  on  four  months'  notice  on  either  side. 
The  Plaintiff  had  been  previously  a  clerk  to  the  Defendants,  and  he  con- 
tinued to  perform  similar  duties  after  the  execution  of  the  agreement,  and 
was  not  introduced  to  the  customers  as  a  member  of  the  firm,  and  did  not 
sign  the  name  of  the  firm  to  bills.  The  Defendants  being  dissatisfied  with 
the  Plaintiff  gave  him  notice  to  determine  the  agreement,  and  excluded 
him  from  the  place  of  business.  The  Plaintiff  brought  an  action  for 
winding  up  the  partnership,  and  moved  for  an  injunction  and  receiver. 
Pearson,  J.,  refused  the  motion,  on  the  terms  of  the  Defendants  paying 
£1500  into  Court  :— 

Held,  by  the  Court  of  Appeal  (affirming  the  order  of  Pearson,  J,),  that 
on  the  true  construction  of  this  agreement  the  Plaintiff  was  in  the  position 
of  a  servant,  and  that  there  was  no  such  partnership  between  the  Plaintiff 
and  the  Defendants  as  to  entitle  the  Plaintiff  to  an  injunction  or  receiver. 

Pawsey  v.  Armstrong  (1)  questioned. 

the  22nd  of  June,  1883,  an  agreement  was  signed  between 
the  Plaintiff,  Henry  Faure  Walker,  and  the  Defendants,  C.  Eirsch 
and  E,  F.  Bernhard,  who  carried  on  business  as  tea  and  general 
merchants  under  the  firm  of  HirscJi,  Fulde,  &  Co.,  as  follows : — 

"  For  the  part  taken  by  the  undersigned  S.  F.  Walker  in  the 
business  of  tea  and  general  merchants  now  carried  on  at  118, 
FencJiurch  Street,  Messrs.  Hirsch,  Fulde,  &  Co.  agree  to  pay  him 
a  fixed  salary  of  £180  per  annum,  payable  monthly.  In  addition 
H.  F.  Walker  is  to  receive  one  eighth  share  of  the  net  profits  of 


(1)  18  Ch.  D.  698. 
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the  said  business  and  to  bear  one  eighth  share  of  the  losses  thereof,  0.  A. 
as  shewn  by  the  books  when  balanced.  1884 

"  H,  F.  Walker  agrees  to  leave  with  the  said  business  £1500,  walkee 
which  is  not  to  be  withdrawn  by  him  during  the  continuance  of  this  hjrsc„ 

agreement,  and  in  the  meantime  interest  thereon  at  £5  per  cent.   

per  annum,  payable  quarterly,  is  to  be  paid  to  him.  This  agree- 
ment is  to  continue  in  force  until  the  expiration  of  four  months, 
after  notice  in  writing  on  either  side,  and  at  the  expiration  of 
such  notice  the  said  sum  of  £1500,  with  any  arrear  of  interest 
thereon,  of  salary  and  profits  apportioned  to  that  date,  shall  be 
paid  to  a.  Faure  Walker,  but  Messrs.  Hirsch,  Fulde,  &  Co.  shall 
be  at  liberty  to  repay  the  £1500  to  H.  Faure  Walker  on  giving 
one  month's  notice  in  writing. 

"  H.  Faure  Walker  also  agrees  that  he  will  during  the  con- 
tinuance of  this  agreement,  if  desired  by  Messrs.  Hirsch,  Fulde, 
&  Co.,  leave  in  the  business  one  quarter  of  his  said  share  of  profits, 
the  money  as  left  to  be  added  to  the  £1500,  to  bear  interest  and 
to  be  repayable  in  the  same  manner.  This  agreement  to  come 
into  force  on  the  1st  of  July  next.  Dated  this  22nd  of  June, 
1883. 

Hirsch,  Fulde,  &  Co. 
H.  Faure  Walker.'' 

Before  the  execution  of  the  agreement  the  Plaintiff  had  been 
acting  as  general  clerk  to  the  Defendants,  at  a  salary  of  £70  a 
year.  The  Plaintiff  advanced  the  £1500  as  agreed.  The  name 
of  the  firm  was  not  altered,  and  no  mention  of  the  Plaintiff  was 
made  in  any  of  the  trade  circulars  or  bills  of  the  firm,  nor  was  he 
introduced  as  a  partner  to  the  bankers  or  any  of  the  customers  of 
the  firm.  He  never  signed  any  bills  of  exchange  for  the  firm, 
and  when  he  signed  any  letter  or  receipt  for  the  firm  he  signed  in 
his  own  name,  "  for  Hirsch,  Fulde,  d'  Co.'* 

The  Defendants,  not  being  satisfied  with  the  conduct  of  the 
Plaintiff,  on  the  1st  of  May,  1884,  gave  him  written  notice  to 
determine  the  agreement  at  tlie  end  of  four  mouths,  and  shortlv 
afterwards  they  excluded  liini  from  the  office. 

On  the  12th  of  June,  1884,  the  Plaintiff  brought  tlie  present 
action  against  the  Defendants,  asking  for  a  winding-up  of  the  part- 
nership entered  into  by  tlic  agreement,  an  injunction  restraining 
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the  Defendants  from  excluding  liini  from  the  partnership,  and 
an  injunction  restraining  the  Defendants  from  dealing  with  the 
partnership  assets,  and  for  a  receiver  and  manager. 

The  Plaintiff  then  moved  for  an  injunction  and  receiver. 
On  the  13th  of  June  Mr.  Justice  Pearson,  without  deciding 
whether  there  was  a  partnership  between  the  Plaintiff  and  the 
Defendants,  made  an  order  refusing  the  injunction  and  receiver, 
the  Defendants  to  pay  £1500  into  Court. 

From  this  order,  so  far  as  it  refused  the  injunction  and  receiver, 
the  Plaintiff  appealed. 

Higgins,  Q.C.,  and  Jason  Smith,  for  the  Appellant : — 

The  agreement  between  the  parties  constituted  a  partnership 
between  them.  The  participation  in  losses  and  profits  has  always 
been  considered  a  conclusive  test  of  a  partnership,  not  only  as 
against  strangers,  but  as  between  the  contracting  parties  :  Idndley 
on  Partnership  (1)  ;  Fooley  v.  Driver  (2).  And  in  Fawsey  v.  Arm- 
strong (3)  Mr.  Justice  Kay  said  :  "  I  confess,  in  my  opinion,  the 
agreement  to  share  profit  and  loss  is  quite  conclusive  of  the 
relation  between  two  persons  who  do  so  agree,  and  it  is  not  pos- 
sible for  one  of  them  afterwards  to  say,  '  I  was  not  a  partner,'  any 
more  than  it  would  be  possible  for  a  man  and  woman  who  had 
gone  through  the  formal  ceremony  of  marriage  before  a  registrar, 
and  had  satisfied  all  the  conditions  of  the  law  for  making  a  valid 
marriage,  to  say  that  they  were  not  man  and  wife,  because  at  the 
same  time  one  had  said  to  the  other,  *  Now  mind,  we  are  not  man 
and  wife.'  "  On  the  other  hand,  it  is  not  necessary  that  a  partner 
should  have  any  interest^  in  the  stock-in-trade.  It  is  true  that 
the  Plaintiff  did  not  accept  bills  in  the  name  of  the  firm,  but 
such  an  arrangement  between  partners  is  not  unusual.  Until 
the  four  months  have  expired  the  Plaintiff  is  liable  for  the  losses 
of  the  business,  and'  he  has  moreover  a  right  to  have  his  £1500 
which  he  advanced  secured.  He  is  therefore  entitled  to  an 
injunction  and  receiver. 

CooJcson,  Q.C.,  and  Northmore  Lawrence,  for  the  Defendants  : — 
We  do  not  deny  that  the  Plaintiff  would  be  held  'to  be  a 

(1)  -ith  Ed.  p.  18.  (2)  5  Ch.  D.  458,  (.*])  18  Cli.  "D.  698,  704. 
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partner  as  against  third  parties,  but  the  question  of  partnership      C.  A. 
inter  se  must  depend  on  the  intention  of  the  parties,  to  be  gathered  1884: 
from  the  agreement  and  from  their  conduct :  Smith  v.  Watson  (1)  ;  Walker 
Syers  v.  Syers  (2).   The  Plaintiff  was  a  servant  of  the  firm  before  hirsch 

the  agreement,  and  it  is  clear  from  the  agreement  that  he  was   

intended  to  remain  in  the  same  position  and  perform  the  same 
duties  as  before,  but  with  an  additional  remuneration.  The 
Defendants  had  a  right  to  exclude  him  at  any  time.  The  £1500 
was  a  mere  debt  to  the  Plaintiff ;  and  now  that  that  sum  has  been 
secured  by  being  paid  into  Court,  he  has  no  interest  w^hatever  in 
the  partnership  assets  or  accounts. 

HigginSy  in  reply. 

Baggallay,  L.J. : — 

I  am  of  opinion  that  we  can  derive  no  assistance  in  this  case 
from  the  definitions  or  attempted  definitions  of  the  words  "part- 
ners," and  "  partnership,"  in  the  various  text-books ;  and  although 
w^e  may  gather  general  principles  from  reported  cases  having 
reference  to  partners  and  partnerships,  I  do  not  see  that,  so  far  as 
regards  the  particular  case  we  have  to  deal  with,  we  can  gain  any 
assistance  from  those  authorities. 

It  appears  to  me  that  the  question  here  is,  what  was  the  interest 
conferred  upon  the  Plaintiff  Walker  by  the  agreement  which 
was  entered  into  between  him  and  Messrs.  Hirsch,  Fulde,  &  Co. 
on  the  22nd  of  June,  1883.  Now  it  appears  that  Messrs.  Hirsch, 
Fulde,  &  Co.  carried  on  business  as  merchants  abroad,  and  also 
in  London  for  some  time  previously  to  that  date.  Different 
arrangements  had  been  made  as  regards  the  residence  of  the 
particular  partners,  and  apparently  more  importance  was  to  be 
given  for  the  future  to  the  concern  as  carried  on  in  London; 
and  then  this  agreement  was  entered  into.  Now,  although  this 
agreement  has  been  read  several  times,  I  must,  to  make  my  mean- 
ing clear,  refer  to  it  in  its  several  paragraphs,  which  are  not  very 
long  ;  and,  in  the  first  place,  I  may  note  that  this  document  is  not 
signed  by  A.,  B.,  and  (7.,  three  persons,  which  is  the  usual  form 
when  A.,  i>.,  and  C.  enter  into  a  partnership  ;  but  it  is  signed  by 
(1)  'J  P>.     C.  401.  (2)  1  App.  Gas.  174. 
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C.  A.  one  party,  Walker,  and  it  is  not  signed  by  the  other  two  parties 
1884  individually,  but  it  is  signed  in  the  name  of  the  partnership  of 
-^\^^ER  Sirschj  Fidde,  &  Co.,  which  was  composed  of  the  other  two  parties  : 
it  is  a  contract  between  an  existing  firm  on  the  one  hand  and  an 
individual  on  the  other.  Then  it  begins :  "  For  the  part  taken 
by  the  undersigned,  Henry  Faure  Walker,  in  the  business  of  tea 
and  general  merchants."  As  I  read  the  contract,  .he  was  to 
continue  to  be  an  employe  of  the  business ;  and  in  consideration 
of  the  services  so  rendered  by  him  he  was  to  receive  from  Eirsch, 
Fulde,  &  Co. — from  the  firm — a  fixed  salary,  payable  in  a  par- 
ticular manner.  It  goes  on :  "  In  addition,  H.  Faure  Walker  is 
to  receive  an  eighth  share  of  the  net  profits  of  the  said  business,, 
and  to  bear  one-eighth  share  of  the  losses  thereof,  as  shewn  by 
the  books  when  balanced."  That  is  to  say,  if  it  stood  there,  in 
addition  to  the  £180  per  annum,  he  was  to  be  credited  with  one- 
eighth  share  of  the  profits  of  the  said  business — that  is,  of  the 
business  of  Hirsch,  Fulde,  &  Co. — at  the  same  time  agreeing  to 
be  debited  with  one-eighth  share  of  the  losses,  if  any,  in  respect 
of  the  said  business.  It  is  generally  expected  that  a  business 
will  yield  a  profit,  and  it  was  supposed  to  be  an  addition  to  the 
salary,  and  at  the  same  time  it  was  coupled  with  the  condition 
that  he  was  to  bear  one-eighth  share  of  the  losses.  I  can 
well  understand  that  in  most  cases  where  there  is  an  agreement 
with  reference  to  a  particular  business  and  the  particular  parties 
entering  into  it  that  they  shall  share  the  profits,  and  bear  the 
losses,  in  certain  proportions,  of  carrying  on  the  business,  with 
nothing  to  explain  or  get  rid  of  those  words,  that  would  certainly 
be  jprimd  facie  evidence  of  an  intention  to  carry  on  business  in 
partnership.  But,  again,  I  say  it  must  depend  upon  the  general 
terms  of  the  agreement.  I  can  well  understand  an  agreement 
simply  making  this  provision  amounting  to  a  partnership  between 
the  persons,  but  here  you  have  to  take  it  in  connection  with  the 
fact  that  it  is  evidently  an  addition  to  the  salary  that  he  is  to 
receive,  that  he  is  to  have  one-eighth  of  the  profit  and  bear 
one- eighth  of  the  losses.  Now,  if  that  provision  as  to  a  share  in 
profits  and  losses  was  to  create  a  partnership,  one  would  expect  to 
find  some  provision  as  far  as  regards  the  assets  of  the  business 
and  the  goodwill  of  the  business.     You  would  hardly  expect 
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(unless  there  were  a  provision  upon  that  point)  a  partnership  to      C.  A. 
be  created  this  way,  wJiich  would  give  to  the  party,  entering  into  1884 
it  without  having  been  into  it  before,  a  right  to  determine  Walker 
the  partnership,  and  thereupon  to  share  in  its  assets  and  good-  hirsch. 
will.    But  it  does  not  rest  there.    "  Walker  agrees  to  leave 
with  the  said  business  £1500,  which  is  not  to  be  withdrawn  by 
him  during  the  continuance  of  this  agreement."    That  is  to  say, 
one  of  the  considerations  upon  which  the  firm  engaged  him  at 
this  salary,  together  with  this  possible  addition  to  his  salary,  is 
that  he  lends  to  the  firm — I  look  upon  it  in  that  light — £1500. 
Then  the  agreement  goes  on :  "  and  in  the  meantime  interest 
thereon  at  5  per  cent,  per  annum,  payable  quarterly,  is  to  be 
paid  to  him."    It  is  a  very  common  provision  in  articles  of 
partnership,  where  a  particular  partner  advances  more  than  his 
proportion  of  the  capital,  that  he  should  be  allowed  in  priority 
to  other  payments  out  of  the  assets  of  the  partnership  interest 
upon  the  sum  so  advanced.  However,  this  is  apparently — at  least 
I  so  read  it — a  simple  loan  or  agreement  to  lend  to  the  company 
this  sum  of  money,  and  I  think  that  is  borne  out  by  what  fol- 
lows :  ^'  This  agreement  is  to  continue  in  force  until  the  expira- 
tion of  four  months'  notice  in  writing  on  either  side."  That 
appears  to  me  to  be  inconsistent  with  the  idea  of  a  partner- 
ship between  the  three  partners  in  the  full  complete  sense  in 
which  partnership  has  been  alleged  to  have  existed  on  the  part 
of  the  Plaintiff,  namely,  that  he  could  have  given  that  four 
months'  notice  directly  afterwards  without  having  contributed 
one  penny  to  the  capital  or  in  any  way  assisted  in  acquiring  the 
goodwill — that  he  was  to  have  the  power  of  winding  up  the 
whole  and  taking  his  share.    It  appears  to  me  to  negative  the 
idea  that  there  was  any  intention  to  create  a  general  partner- 
ship as  has  been  alleged  on  the  part  of  the  Plaintiff.  Then 
the  whole  arrangement  is  to  be  determined  on  four  months' 
notice,  at  the  expiration  of  which  the  said  sum  of  £1500,  with 
any  arrear  of  interest  thereon  of  salary  and  profits  apportioned 
to  that  date  was  to  be  paid  to  Walker.     He  is  to  have  back 
Ihe  money  he  has  lent  as  the  consideration  for  his  engagement, 
and  to  have  any  balance  of  salary  or  of  the  profits  by  which 
his  salary  was  to  be  augmented.  But  Messis.  Hirsch,  Fulde,  d'  Co. 
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C.  A.  shall  be  at  liberty  to  repay  the  £1500  to  H.  Faure  Walker  "  on 
1884  giving  one  month's  notice  in  writing."  There  the  parties  who 
^y^^^gp^  are  to  repay  are  the  two  gentlemen,  Hirsch,  Fulde,  &  Co.,  described 
^-  by  their  company  name.  They  are  the  persons  who  are  to 
repay,  and  Walker  is  the  person  who  is  to  receive  it  back.  Again, 
it  appears  to  me  that  this  is  inconsistent  with  the  notion  of  any 
general  partnership.  Then  there  is  a  further  provision,  which  I  do 
not  think  affects  the  construction,  that  Walker  also  agrees  that 
he  will,  during  the  continuance  of  this  agreement,  if  desired  by 
Messrs.  Hirsch,  Fulde,  &  Co.,  leave  in  the  business  one  quarter  of 
his  share  of  profits,  the  money  so  left  to  be  added  to  the  £1500, 
to  bear  interest,  and  to  be  repayable  in  the  same  manner — not 
by  way  of  capital,  but  by  way  of  addition  to  the  £1500  loan, 
which  was  to  carry  interest  in  the  same  way  as  the  £1500  loan. 
It  appears  to  me  that  we  have  only  to  look  at  the  agreement  to 
see  that  there  is  no  general  partnership  created  such  as  that 
which  the  Appellant  contends  for. 

But  no  doubt  there  is  in  a  sense  a  kind  of  partnership  created 
— a  kind  of  joint  interest  or  adventure  provided  for,  namely,  that 
during  the  time  that  he  is  in  this  service  as  clerk,  manager,  or 
whatever  else  it  may  be,  he  is  to  have  a  certain  fixed  proportion 
of  the  profits  and  losses.  Then  it  is  suggested  that  to  a  certain 
extent  there  was  an  arrangement  by  virtue  of  which  he  is  to  have 
a  share,  and  in  that  sense,  and  in  that  sense  only,  is  there  a 
partnership  of  a  very  limited  or  qualified  character  as  between 
the  Plaintiff  and  the  Defendants.  That  is^  however,  very  diffe- 
rent from  what  has  been  urged  of  a  general  partnership  existing 
here  between  the  three. 

But,  then,  what  right  does  that  limited  interest  give  him  ?  I 
at  one  time  thought  that  if  the  Defendants  were  improperly 
dealing  with  the  assets,  if  they  were  improperly  preventing  him 
from  examining  into  and  watching  over  and  guarding  against 
any  improper  application  of  the  assets  of  the  company,  if  I 
could  trace  in  the  agreement  anything  like  a  provision  that 
the  conduct  of  the  business  was  to  be  in  any  way  under  his 
control,  then  the  fact  that  he  had  such  control  would  be  an 
incident  to  be  taken  into  consideration  in  dealing  with' the  question 
whether  he  should  be  excluded  or  not.    Tor  that  reason  I  w 
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desirous  of  hearing  the  argument  for  the  Defendants  upon  that  part      C.  A. 
of  the  case.    But  I  am  satisfied,  now  that  we  have  got  all  the  issi 
materials  and  substantial  facts  before  us,  that  there  was  no  such  walker 
understanding,  nor  can  I  see  any  trace  whatever  of  any  such  hirsch 
arrano-ement  by  him  while  he  was  employed  in  the  service  of  ^   ■  ^  ^ 

^  J  ^  Baggallay,  L.  J. 

the  firm  as  to  justify  application  to  the  Court  to  restrain  the   

Defendants  from  doing  what  prima  facie  they  have  a  right  to  do, 
to  exclude  one  of  their  servants  from  taking  an  active  part  in 
the  management  of  the  business. 

There  was  a  suggestion  that  possibly  this  £1500  might  be  in 
danger,  but  all  difficulty  of  that  kind  seems  to  have  been  removed, 
because  the  learned  J udge,  Mr.  J ustice  Pearson^  has  directed,  I 
suppose,  without  any  objection  raised  on  the  part  of  the  Defendants, 
that  the  £1500  should  be,  and  it  has  been,  brought  into  Court. 
That  sum,  therefore,  has  been  made  safe — the  £1500  is  no  longer 
at  risk  or  at  hazard,  and  imder  these  circumstances  it  appears  to 
me  that  the  Plaintiff  has  not  made  out  that  case  which  justifies 
him  in  asking  the  only  injunction  to  which  I  though  it  possible 
he  might  be  entitled,  namely,  an  injunction  to  restrain  the 
Defendants  from  excluding  him  from  the  place  of  business. 

Cotton,  L.J.  :— 

This  is  an  application  by  way  of  appeal  from  Mr.  Justice 
Pearson,  and  the  motion  asks  for  a  receiver  and  an  injunction. 
The  two  questions  as  to  receivership  and  injunction  stand  on  some- 
what different  grounds.  As  to  the  receivership,  I  understand  the 
Plaintiff  asks  for  a  receiver  to  receive  and  take  into  his  control  the 
assets  of  the  partnership  for  the  purpose  of  asserting  his  rights  at 
the  expiration  of  four  months  to  a  share  of  those  assets  including 
the  goodwill.  As  regards  the  injunction,  he  claims  to  restrain 
the  Defendants  from  excluding  him  from  taking  a  share  in  the 

'  management  of  the  business  of  Hirsch,  Fidde,  &  Co.,  and  it  was 
argued  in  this  way  :  that  this  document,  which  was  signed  in  a 
way  which  I  will  mention  presently,  constitutes  a  partnership 

'Jbetween  these  parties.   Now,  as  in  very  many  cases,  a  great  deal  of 

'  argument  arises  from  considering  what  is  meant  by  a  word  which 
includes  various  things.    The  contention  here  must  be  that  there 

'  is  a  partnership  as  between  the  parties.    Now  of  course  different 
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C.  A.      questions  arise  when  the  question  is  as  between  third  parties  and 
1884      a  man  alleged  to  be,  though  he  says  he  is  not,  a  member  of  the 
Walker    partnership.    There  the  question  generally,  almost  always,  is 
HiEscH     whether  a  man  is  liable  on  a  contract  not  entered  into  by  himself, 
ott^n  J  under  any  express  authority  given  by  him,  but  alleged  by 

— -  the  plaintiff  to  have  been  entered  into  under  an  implied  autho- 
rity given  by  one  of  the  parties  to  another  to  transact  all  matters 
of  business  relating  to  the  partnership  and  to  bind  his  partners  by 
any  contract  entered  into  with  reference  to  it.  It  is  a  question 
really  whether  what  the  defendant  in  fact  had  done  had  made 
the  person  who  actually  entered  into  the  contract  his  agent  for 
the  purpose  of  entering  into  that  particular  contract. 

Very  different  questions  arise  when  we  come  to  the  question 
which  exists  here,  whether  the  parties  are  between  themselves 
partners.  I  have  used  the  word  "  partners,"  but  really  what  we 
have  to  consider  when  we  are  considering  questions  as  between 
the  parties  themselves,  and  not  as  between  strangers  and  one  of 
the  parties  or  all  of  them,  is  really  this :  What  rights  had  the 
contract  entered  into  in  fact  given  one  of  the  parties  against  the 
other  ?  And  that  is  the  whole  question  when  the  matter  arises 
as  between  those  who  are  alleged  to  be — I  will  use  now  the 
ambiguous  term — "  partners."  Therefore  what  we  really  have  to 
consider  is  this,  what  on  the  contract  between  the  parties  are  the 
rights  which  that  contract  has  inter  se  given  to  one  as  against  the 
other. 

Here  as  regards  the  application  for  a  receiver,  it  was  said  that 
the  Plaintiff  is  a  partner,  and  that,  upon  the  footing  of  his  being 
a  partner,  there  arises  a  right  to  have  on  the  dissolution  of  the 
partnership  a  sale  of  the  assets,  including  the  goodwill,  and  to 
have  a  share  of  the  assets,  and  of  all  the  profits  which  arise,  not 
on  the  ordinary  carrying  on  of  the  business  on  the  division 
between  the  parties  according  to  their  arrangements  of  what 
they  consider  to  be  realised  profits,  but  which  may  arise  when 
the  assets  are  sold,  from  the  price  realised  by  the  sale  exceeding 
that  price  at  which  they  stood  in  the  partnership  books.  In 
my  opinion  it  is  clear  on  the  face  of  this  agreement  that  this 
was  not  the  agreement  into  which  the  parties  entered.  In  the 
first  place  I  am  struck  with  this,  that  the  agreement  entered  into 
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is  one  not  as  between  the  three  parties,  the  Plaintiff  and  the      C.  A. 
Defendants,  but  an  agreement  entered  into  by  the  firm,  Hirsch,  1884 
Fulde,  &  Co.,  of  which  at  the  time  when  this  agreement  was  walker 
entered  into  admittedly  Walker  was  not  a  partner,  with  him  as  an  hirsch. 
individual.    It  does  not  say  that  from  a  certain  time  he  shall  be 
considered  as  becoming  a  member  of  the  firm  of  Hirsch,  Fulde, 
Co.,  but  that  Hirsch,  Fulde,  &  Co.,  in  consideration  of  services 
rendered  by  him,  shall  pay  him  a  salary  of  £180  per  annum 
payable  monthly.    That  to  my  mind  so  far  is  merely  this,  that 
the  firm  agree  to  employ  a  person  who  will  not  be  a  member  of 
the  firm  and  to  pay  him  a  salary  of  £180  per  annum.  Then 
in  addition,  not  in  alteration  of,  but  in  addition  to  his  salary,  he 
is  to  receive  one-eighth  share  of  the  net  profits  of  the  business, 
and  to  bear  one-eighth  of  the  losses  thereof  as  shewn  by  the  books 
when  balanced.     To  my  mind  that  shews  clearly  that  he  is 
not  to  have  any  such  rights  as  he  now  insists  upon.    The  profit 
he  is  to  have  is  that  profit  ascertained  yearly,  when  the  books  are 
balanced,  and  the  share  of  the  loss,  if  any,  which  he  is  to  bear  is  the 
loss  shewn  when  the  books  are  balanced,  and  that  certainly  ex- 
cludes that  on  which  the  receivership  application  is  founded,  that 
he  is  to  have  here  such  rights  as  an  ordinary  partner  would  have 
to  share  on  a  dissolution,  unless  he  is  excluded  by  express  con- 
tract, in  the  profits  arising  from  the  business  which  is  carried  on 
and  to  have  a  share  in  those  very  assets.    He  is  excluded  by  the 
agreement  saying  that  it  is  to  be  "  profits  and  losses  as  shewn  by 
the  books  when  balanced." 

In  my  opinion  that  disposes  of  the  case  as  far  as  the  receivership 
is  concerned ;  but  certain  authorities  were  referred  to,  and  the  first 
one  which  was  referred  to  was  Pooley  v.  Driver  (1).  Fooley  v. 
Driver  was  a  case  between  the  defendant  and  a  party  who  insisted 
on  a  contract  as  binding  upon  the  defendant,  who  was  not  a  party 
to  it,  unless  he  authorized  the  person  who  entered  into  it  and  gave 
him  an  implied  authority  by  being  his  partner  to  enter  into 
contracts  relating  to  the  partnership  business.  That  is  entirely 
outside  this  case. 

Then  there  was  another  case  relied  upon,  the  case  of  Pawsey  v. 
Armstrong  (2).    Now,  undoubtedly,  if  that  case  is  to  be  considered 
(1)  5  Ch.  D.  158.  (2)  18  Ch.  D.  098. 
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C.  A.  as  binding,  it  would  go  far  to  support  the  Plaintiff's  conten- 
1884  tion,  because  there,  as  I  understand,  Mr.  Justice  Kmj  did  lay 
Walker  down  that  if  there  was  an  agreement  to  share  profits  and  losses, 
[[HiEscH  whatever  the  intention  of  the  parties  as  expressed  in  the  agree- 
ment might  be,  that  of  necessity  imposed  upon  them  the  position 
of  partners  with  the  consequential  right  of  each  member  of  the 
partnership  to  have  on  the  dissolution  a  share  in  the  assets 
and  the  profits  arising  upon  the  sale  of  those  assets.  In  my 
opinion,  that  is  not  right  as  between  the  parties  themselves. 
Whether  they  be  said  to  be  partners  in  the  sense  of  sharing 
profits,  or  anything  else,  you  must  look  for  the  rights  which  they 
have  as  between  themselves  to  the  fair  construction  of  the  con- 
tract. But  Mr.  Justice  Kay  laid  down,  that  if  they  do  share 
profits  and  losses,  whether  they  intend  to  be  partners  or  not, 
they  are  partners,  and,  as  I  understand  it,  even  if  they  express  by 
their  contract  that  they  do  not  intend  to  be  so.  I  dissent  from 
that,  and  I  mention  it  because  hereafter  probably  it  may  be  said, 
if  I  do  not  mention  it,  that  the  Court  when  that  case  was  quoted, 
and  much  relied  upon,  did  not  express  any  dissent,  and  so  there- 
fore it  may  be  assumed  that  the  Court  approved  of  it.  There- 
fore I  think  it  right  to  give  my  opinion  upon  that  case.  Mr, 
Justice  Kay  refers  to  this.  He  says  that  if  two  parties  go  before 
the  registrar,  and  are  married,  and  then  say  to  one  another  we 
will  not  be  husband  and  wife,  that  they  would  still  be  so.  He 
does  not  appear  to  have  remembered  the  Act  for  marriages  before 
the  registrar,  6  &  7  Will.  4,  c.  85,  s.  20,  which  requires  that 
there  shall  be  a  solemn  declaration  by  the  parties,  in  which  each 
of  the  parties  shall  say  to  the  other,  "  I  call  upon  these  persons 
here  present  to  witness  that  1,  A.  B.,  take  thee,  C.  D.,  to  be  my 
lawful  wife  for  husband],"  as  the  case  may  be.  If,  in  making 
that  declaration,  either  of  them  said  before  the  registrar,  "  But 
we  do  not  intend  to  be  husband  and  wife,"  then  there  would  not 
have  been  the  legal  ceremony  of  marriage  provided  for  by  the 
Marriage  Act.  If  they  had  said  that  to  one  another  secretly, 
either  before  or  after  the  ceremony,  the  law  is  that  by  going 
through  that  ceremony  before  the  registrar  they  are  husband 
and  wife,  whatever  they  may  have  said  secretly  between  them- 
selves.   That  case  of  course  is  entirely  different  from  this,  where 
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the  question  arises  upon  what  the  parties  have  said  in  the  con-      C.  A. 
tract  which  they  had  entered  into,  as  to  which  there  is  no  positive  1884 
statute  defining  any  form  as  between  parties.    Therefore,  I  think  Walker 
that  as  to  those  two  cases,  though  one  of  them  might  help  the  hiesch 
Plaintiff  a  good  deal,  I  must  express  my  view  that  I  decline  to    ^^"^^^  j 

follow  the  reasoning  of  that  case  whatever  may  have  been  the   

evidence  as  to  the  agreement  in  that  case  between  the  parties. 

But  now  we  come  to  what  is  a  different  matter,  namely,  the 
injunction.  Here  the  question  is  not  what  rights  the  Plaintiff 
had  in  the  property,  but  whether  he  had  any  rights  at  all  in 
the  control  and  management  of  the  business.  If  he  is  a  mere 
servant,  having  an  interest  in  the  profits  and  losses,  with  a 
stated  salary,  I  know  no  case  which  would  justify  the  Court 
in  enforcing  upon  persons,  whether  they  are  carrying  on  busi- 
ness, or  merely  leading  ordinary  lives  and  residing  in  their  own 
houses,  servants  whom  they  dislike,  who,  they  think,  will. not 
assist  them  according  to  their  mind  in  the  conduct  of  their  busi- 
ness, or  in  the  management  of  their  houses.  But  here  is  there 
anything  really  in  the  contract  which  gives  the  Plaintiff  any 
right  to  interfere  in  the  management  of  the  business  ?  In  my 
opinion  there  is  not.  It  is  not  a  partnership  with  all  the  conse- 
quences flowing  from  that  in  general  terms  without  any  restric- 
tion. It  is  merely,  in  my  opinion,  an  arrangement  by  the  firm 
with  an  outsider,  on  certain  terms  as  regards  his  salary.  If, 
while  this  money  was  in  the  business,  they  were  going  to  engage 
in  some  entirely  different  business  and  run  a  risk  with  the 
Plaintiff's  money,  it  might  be  that  the  Court  would  interfere  to 
restrain  them  from  misapplying  the  assets — that  is  to  say,  from 
applying  the  assets  in  a  business  not  contemplated,  and  a  busi- 
ness which  according  to  the  contract  they  did  not  propose  to 
carry  on.  But  that  is  an  entirely  different  thing  from  forcing 
them  to  allow  the  Plaintiff  to  have  a  control  in  the  management 
of  the  business  of  Hirsch,  Fidde,  &  Co.,  which,  if  he  were  a  partner, 
with  all  the  rights  incident  to  tliat  position,  undoubtedly  he  would 
have.  But  if  lie  is  a  servant  ho  cannot  do  that  unless  there  is 
some  special  contract  that  he  is  to  have  that  right.  If  ho  is  a 
servant,  I  do  not  say  that  if  such  a  contract  were  made  tlie  Court 
would  interfere.    That  point  may  arise  some  day  hereafter,  and 
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it  is  quite  sufficient  here  to  say  that,  in  my  opinion,  between 
these  parties  they  did  not  contract  that  the  Plaintiff  was  to  have 
any  right  to  interfere  in  the  management  and  control  of  the  busi- 
ness ;  but  he  took  his  chance  that  these  gentlemen  would  make  as 
large  profits  as  they  could,  and  not  incur  any  losses  which  they 
could  avoid,  and  therefore,  in  my  opinion,  there  is  no  ground  for 
asking  the  Court  to  interfere  in  the  mode  proposed  by  injunction 
to  prevent  these  gentlemen  from  excluding  from  their  place  of 
business — and  I  suppose  it  is  asked  from  the  management  of  the 
concern — this  person  who  by  his  contract  has  got  no  such  rights. 

LiNDLEY,  L.J. : — 

This  case  is  interesting,  and  not  altogether  free  from  difficulty, 
but  it  is  not  to  be  decided  by  the  short  cut  suggested  by  the 
Appellant.  It  is  not  to  be  decided  for  or  against  the  Appellant 
merely  by  saying  that  because  there  is  in  this  document  a  clause 
which  gives  him  a  right  to  share  in  the  profits  and  losses,  there- 
fore he  is  a  partner,  and  has  all  the  rights  of  a  partner,  except 
so  far  as  the  contract  has  excluded  those  rights;  that  is  a 
method  of  dealing  with  the  case  which  appears  to  me  entirely 
erroneous.  The  question  is,  what  is  the  true  construction  of  this 
document  and  what  are  the  rights  of  the  parties  arising  from 
it  ?  Now  the  document  is  not  a  mere  contract  of  loan  ;  it  is  not 
a  mere  contract  of  service  ;  it  is  not  a  mere  contract  of  partner- 
ship. It  has  some  of  the  elements  of  all  those  contracts.  The 
Plaintiff  has  lent  money,  he  is  in  some  respects  a  servant,  he  is 
to  the  extent  of  sharing  in  profits  and  losses  in  the  position  of 
a  partner,  but  not  of  a  partner  with  all  those  rights  which  are 
contended  to  flow  from  that  position.  His  rights  as  regards 
the  profits  and  losses  are  very  peculiar.  The  agreement  is  not 
that  he  shall  share  profits  and  losses ;  the  agreement  is,  that  he 
is  to  be  paid  a  salary  and  in  addition  one-eighth  of  the  net 
profits  and  to  bear  one-eighth  of  the  losses  thereof,  as  shewn 
by  the  books  when  balanced.  The  truth  is,  that  this  agreement 
is  a  complicated  one,  and  what  we  have  to  consider  is,  what  are 
the  rights  of  the  Plaintiff  under  it.  Now  what  he  wants  is  this, 
he  says :  "  I  am  entitled  to  a  receiver  of  the  profits  of  this  business, 
and  I  am  entitled  to  an  injunction  to  restrain  the  Defendants 
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from  excluding  me  from  the  management  of  it,  or  taking  any 
share  in  the  management  of  it."  It  appears  to  me  that  he  is 
entitled  to  neither  one  nor  the  other.  As  regards  his  money 
that  is  safe.  The  £1500  which  he  leaves  in  the  business  and 
which  is  a  loan,  but  not  a  mere  loan,  is  safe,  made  safe  to  him  by 
the  order  of  Mr.  Justice  Pearson.  He  does  not  want  a  receiver 
on  that  account  in  any  way.  Then  the  bargain  is,  not  that  the 
partnership  is  dissolved  when  a  moment's  notice  is  given,  but 
from  four  months  after  the  expiration  of  the  so-called  agreement 
or  partnership — call  it  which  you  will — I  would  rather  not  use 
the  word  "  partnership  "  but  "  agreement."  The  agreement,  such 
as  it  is,  is  terminated  ;  but  there  is  no  case  proved  which  would 
justify  us  in  appointing  a  receiver,  and  that  part  of  the  case  seems 
so  clear  that  we  stopped  the  Eespondent  upon  it. 

It  did  appear  to  me  at  one  time  that  there  might  be  a  right  on 
the  part  of  the  Plaintiff  to  an  injunction  against  the  Defendants 
restraining  them  from  excluding  him  from  taking  that  part  in 
the  management  of  the  business  to  which  he  was  entitled,  but 
we  must  look  into  that  matter  a  little  more,  and  see  what  kind 
of  management  he  is  entitled  to  take.  Now  it  is  quite  obvious 
when  we  look  at  this  agreement,  and  when  we  know  what  he 
has  done,  that  he  is  not  entitled  to  control  the  Defendants  in 
the  management  of  the  business.  They  are  the  managing 
partners,  he  has  nothing  to  do  with  it  except  so  far  as  his  services 
as  servant  or  clerk  are  concerned.  Passing  by  for  the  moment 
his  interest  in  the  profits  and  losses,  so  far  as  management,  so  far 
as  services  are  concerned,  he  is  in  the  position  of  a  servant  not  in 
the  position  of  a  partner  having  an  equal  voice  or  control  in  the 
management  of  the  concern.  Therefore  we  are  asked  to  restrain 
the  Defendants  from  excluding  him  from  performing  the  duties 
of  a  servant.  Well  I  do  not  think  he  is  entitled  to  that,  and  it 
follows,  therefore,  that  this  appeal  must  be  dismissed  and  of 
coarse  with  costs. 

As  regards  the  case  of  Paivsey  v.  Armstrong  (1)  I  have  not 
^examined  it  with  care,  and  I  do  not  wish,  therefore,  to  say  any- 
thing about  it.  Persons  who  share  profits  and  losses  are,  in  my 
opinion,  properly  called  partners ;  but  that  is  a  mere  question  of 

(1)  18  Ch.  D.  698. 
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0.  A.      words ;  their  precise  rights  in  any  particular  case  must  depend 
1884       upon  the  real  nature  of  the  agreement  into  which  they  have 
wI^Eu  entered. 


V. 
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[1884    a.  644.] 
Interlocutory  Injunction — Undertahing  as  to  Damages. 

Per  Baggallay,  Cotton,  and  Lindley,  L.J  J.,  where  an  interlocutory  in- 
junction has  been  granted  on  the  usual  undertaking  as  to  damages,  if  it 
afterwards  is  established  at  the  trial  that  the  plaintiff  is  not  entitled  to  an 
injunction,  an  inquiry  as  to  damages  may  be  directed,  though  the  plaintiff 
was  not  guilty  of  misrepresentation,  suppression,  or  other  default  in 
obtaining  the  injunction. 

Dictum  of  Jessel,  M.E.,  in  Smith  v.  Day  (1)  dissented  from. 

This  was  an  appeal  by  the  Defendants  from  an  interim  injunc- 
tion granted  by  Mr.  Justice  GJiitty  to  restrain  the  Defendants 
from  carrying  on  their  business  so  as  to  occasion  a  nuisance  by 
noise  to  the  Plaintiffs. 

The  Plaintiffs  were  solicitors,  and  occupied  as  offices  the  ground 
floor  of  a  newly  erected  building  in  the  Station  Approach,  Cardiff. 
A  few  months  after  they  had  taken  possession,  the  Defendants, 
who  were  ironmongers  and  tinplate  workers,  became,  about  the 
end  of  1882,  occupiers  of  an  adjoining  house,  which  they  used  for 
the  purposes  of  their  trade.  The  present  action  was  commenced 
on  the  20th  of  March,  1884,  the  ground  of  complaint  being  that 
the  Defendants  carried  on  processes  which  caused  such  noise  and 
vibration  in  the  Plaintiffs'  offices  as  materially  to  interfere  with 
the  carrying  on  of  the  Plaintiffs'  business.  The  Defendants,  it 
appeared,  had  given  a  notice  to  quit,  which  would  expire  in 
July,  1884. 

The  Plaintiffs  on  the  9th  of  May  moved  for  an  injunction 
before  Mr.  Justice  Chitty,  and  his  Lordship  said  that  the  Court 
ought  not  to  grant  the  injunction  unless  it  was  reasonably 
satisfied  that  the  Plaintiffs'  case  would  be  sustained  at  the  trial, 

(1)  21  Ch.  D.  421. 
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and  that  it  might  turn  out  when  the  witnesses  were  seen  that  the 
facts  would  assume  a  different  complexion ;  but  the  Court  must 
decide  on  the  evidence  now  before  it.  His  Lordship  then  exa- 
mined the  evidence,  and  stated  his  conclusion  to  be,  that  there 
was  noise  created  by  the  Defendants'  operations  to  that  degree 
which  the  law  considered  to  be  a  nuisance.  His  Lordship,  there- 
fore, granted  an  injunction,  the  Plaintiffs  undertaking  to  abide 
by  any  order  the  Court  might  make  as  to  damages,  in  case  the 
Court  should  thereafter  be  of  opinion  that  the  Defendants  had 
sustained  any  by  reason  of  the  order,  which  the  Plaintiffs  ought 
to  pay. 

The  Defendants  appealed,  and  the  appeal  was  heard  on  the 
2nd  of  July,  1884. 

Seward  Brice,  for  the  Appellants  : — 

The  uniform  course  of  the  Court  has  been  not  to  grant  an 
interlocutory  injunction  which  will  stop  a  going  trade :  Attorney- 
General  v.  Charles  (1) ;  Eaden  v.  Firth  (2).  The  nuisance  is 
not  sufficient  to  justify  an  injunction,  for  though  the  doctrine 
that  a  person  who  comes  to  a  nuisance  cannot  complain,  is  now 
exploded,  regard  is  to  be  had  to  the  character  of  the  neighbour- 
hood :  St.  Helen's  Smelting  Company  v.  Tipping  (3).  Crump  v. 
Lambert  (4)  shews  that  in  a  case  like  the  present  an  injunction 
might  be  granted  at  the  trial  if  the  case  of  nuisance  from  noise 
were  made  out,  but  the  Court  will  not  grant  it  on  motion  when 
it  will  stop  a  trade.  Having  regard  to  the  decision  in  Smith 
V.  Bay  (5),  that  the  undertaking  as  to  damages  only  applies 
where  the  plaintiff  has  acted  improperly  in  obtaining  the  in- 
junction, the  undertaking  will  be  no  protection  to  us,  if  it  turns 
out  at  the  hearing  that  the  injunction  ought  not  to  have 
been  granted,  but  that  the  Plaintiffs  were  free  from  blame  in 
obtaining  it. 

[Cotton,  L.J. : — That  was  not  a  decision,  it  was  an  expression 
of  opinion  by  the  late  Master  of  the  Eolls,  dissented  from  by 
jnyself,  and  not  adopted  by  the  other  Judge.] 

(1)  11  W.  11.253.  (3)  nil.  L.  C.  G12. 

(2)  1  11.  &:  M.  573.  (4)  Law  Tvcp.  3  Y^i.  400. 

(5)  21  Ch.  D.  421. 
2  /  2 
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C.  A.         Bomer,  Q.C.,  and  Beale,  contra,  were  not  called  upon. 
1884 

Baggallay,  L.J. : — 

The  question  to  be  decided  at  the  trial  will  be  whether  the 
noise  caused  by  carrying  on  the  Defendants'  business  occasions 
so  much  annoyance  to  the  Plaintiffs  as  to  amount  in  law  to  a 
nuisance.  Mr.  J ustice  Chitty  has  said  that  to  entitle  the  Plaintiff 
to  obtain  an  injunction  now,  the  Court  must  be  reasonably  satis- 
fied that  he  will  succeed  at  the  trial,  but  I  should  rather  put  it 
that  he  must  make  a  strong  prima  facie  case  that  he  will  succeed 
at  the  trial.  There  is  evidence  on  both  sides  as  to  the  amount  of 
noise,  but  I  think  that  a  prima  facie  case  of  nuisance  is  made 
out.  The  Defendants  were  asked  whether  they  would  give  an 
undertaking  not  to  carry  on  their  business  in  such  a  way  as  to 
cause  a  nuisance  to  the  Plaintiffs,  and  they  declined  to  give  it. 
The  effect  of  their  giving  it  would  not  have  been  very  different 
from  that  of  an  injunction,  but  their  declining  to  give  it  does 
not  give  a  favourable  impression  of  their  case.  The  Defendants 
have  given  notice  to  quit  their  premises,  so  that  in  a  short  time 
any  inconvenience  occasioned  to  them  by  the  injunction  will 
cease.  This  injunction  was  obtained  by  the  Plaintiffs  on  the 
usual  undertaking  as  to  damages,  and  if  it  turns  out  that  the 
injunction  ought  not  to  have  been  granted,  the  Defendants  will 
get  full  compensation  by  means  of  the  undertaking  for  the 
temporary  damage  they  will  have  sustained.  I  cannot  concur  in 
the  opinion  expressed  by  the  late  Master  of  the  KoUs  in  Smith 
V.  Day  (1).  It  was  a  dictum  distinctly  dissented  from  by  the 
Lord  Justice  Cotton  at  the  time,  and  the  present  Master  of  the 
KoUs  declined  to  give  any  opinion  on  the  point.  I  cannot  adopt 
the  view  of  the  late  Master  of  the  EoUs.  If  the  Defendants  turn 
out  to  be  right,  it  appears  to  me  that  they  can,  under  the  under- 
taking, obtain  compensation  for  all  injury  sustained  by  them  from 
the  granting  of  the  injunction. 

Cotton,  L.J. : — 

I  am  of  the  same  opinion.    There  is  a  conflict  of  evidence,  and 
we  cannot  now  finally  decide  the  question  whether  there  is  a 

(1)  21  Ch.  D.  421. 
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nuisance,  but  in  my  opinion  the  Plaintiffs  have  made  out  a      0.  A. 
jprima  facie  case.    The  Defendants,  however,  urge  that  the  Court  1884 
will  not  on  motion  stop  a  business.    No  doubt  the  Court  is  geeffith 
reluctant  to  interfere  summarily  with  a  business  which  is  being  blake 

carried  on  and  intended  to  be  carried  on,  but  here  the  Defen-   

dants  are  leaving  in  three  weeks,  so  that  their  business  will  only 
be  interfered  with  for  a  short  period,  and  if  they  turn  out  to 
be  in  the  right  they  will  get  compensation  under  the  under- 
taking as  to  damages.  The  Defendants  refer  to  Smith  v.  Bay  (1) 
as  being  an  authority  the  other  way.  The  late  Master  of  the 
Bolls  there  expressed  an  opinion  that  there  ought  not  to  be  an 
inquiry  as  to  damages  unless  the  plaintiff  had  been  guilty  of 
some  default  in  obtaining  the  injunction.  Probably  he  did  not 
mean  his  remarks  to  apply  to  a  case  like  this,  where,  if  the  in- 
junction was  improperly  granted,  it  would  be  not  because  the 
Judge  made  a  mistake,  but  because  the  Plaintiffs'  evidence  -was 
not  true.  But  I  am  of  opinion  that  his  dictum  is  not  well 
founded,  and  that  the  rule  is,  that  whenever  the  undertaking  is 
given,  and  the  plaintiff  ultimately  fails  on  the  merits,  an  inquiry 
as  to  damages  will  be  granted  unless  there  are  special  circum- 
stances to  the  contrary. 

LiNDLEY,  L.J.  : — 

I  am  of  the  same  opinion.  I  think  that  the  evidence  of 
nuisance  is  strong,  and  that  if  the  Plaintiffs  ultimately  fail,  the 
Defendants  can  obtain  under  the  undertaking  full  compensation 
for  the  injury  done  to  them  by  the  injunction.  I  agree  with  the 
observations  of  the  other  members  of  the  Court  on  Smith  v. 
Day.  My  opinion  is  that  the  undertaking  applies  in  all  cases 
where  the  Court  at  the  hearing  determines  that  the  plaintiff  is 
not  entitled  to  an  injunction.  The  dictum  of  the  late  Master  of 
the  Eolls  is  not  consistent  with  what  was  done  by  the  Court  of 
Appeal  in  Novello  v.  James  (2)  and  Neivhy  v.  Harrison  (o). 

Solicitors  for  Plaintiffs :  Torr  d'  Go. 
^  Solicitor  for  Defendants  :  Gihhs. 

(1)  21  Ch.  I).  421.  (2)  5  D.  M.  &  G.  876. 

Q\)  a  1).  F.  cK:  J.  287. 
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July  24,  25. 


[1876    I.  94.] 


Administration — Beal  Estate — Retainer  hy  Heir-at-law— ^  &  4-  Will.  4,  c.  104 
[Revised  Ed.  Statutes,  vol.  viL,  j).  617] — -Hinde  Palmer'' s  Act  (32  &  33  Vict, 
c.  46). 

An  heir-at-law  or  devisee  has  no  right  of  retainer,  either  out  of  the  pro- 
ceeds of  sale  of  real  estate,  or  out  of  rents  received  by  him,  for  a  debt  due 
to  him  on  simple  contract  from  the  testator  or  intestate.  Such  right  of 
retainer  arises  only  where  the  creditor  is  a  person  liable  to  be  sued  at  law 
for  debts  of  the  same  nature  owing  by  the  testator  or  intestate,  so  that 
other  creditors  might  gain  priority  over  him  if  he  had  not  a  right  to  retain^ 
and  therefore  an  heir  or  devisee,  as  he  cannot  be  sued  at  law  for  simple 
contract  debts,  has  no  right  of  retainer  for  them. 

Semhle,  that  notwithstanding  Hinde  Palmer'' s  Act  (32  &  33  Vict.  c.  46),, 
an  heir-at-law  or  devisee  where  the  estates  are  not  charged  with  debts, 
may  retain  a  debt  to  which  he  is  entitled  by  specialty  in  which  the  heirs, 
are  bound. 

Ferguson  v.  Gibson  (1)  considered. 

This  was  an  appeal  by  J.  B,  Illidge,  the  heir-at-law  of  tha 
testator,  from  a  decision  of  Mr.  Justice  Ghitty  (2). 

The  testator  had  devised  his  real  estate  without  charging  it 
with  debts.  The  devisee  disclaimed,  and  the  heir-at-law  took 
possession.  The  real  estate  was  sold  in  this  action,  which  was  a 
creditor's  action,  and  the  question  was,  whether  the  heir  had  any 
right  of  retainer  of  moneys  due  to  him  from  the  testator  out  of 
the  proceeds  of  the  real  estate,  or  the  rents  and  profits  received 
by  him.  Mr.  Justice  Ghitty  decided  that  he  had  not,  and  also 
held  that,  having  regard  to  Hinde  Palmer's  Act  (32  &  33  Yict. 
c.  46),  the  case  would  have  been  the  same  if  he  had  been  a 
creditor  by  specialty  in  which  the  heirs  were  bound. 

The  appeal  was  heard  on  the  24th  and  25th  of  July,  1884. 

Bomer,  Q.C.,  and  E.  Cutler,  for  the  Appellant  :— 

Illidge  is  heir-at-law  as  well  as  legal  personal  representative. 
He  is  a  simple  contract  creditor,  and  he  claims  a  right  -of  retainer 


(1)  Law  Eep.  14  Eq.  379. 


(2)  24  Ch.  D.  654. 
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out  of  the  real  estates  descended  to  him.  There  is  no  direct 
authority  on  the  subject,  but  we  submit  that  the  heir-at-Jaw 
stands  on  the  same  footing  as  a  devisee.  By  the  3  &  4  Wm.  &  M. 
c.  14,  which  was  repealed  and  re-enacted  by  11  Gleo.  4  &  1  Will.  4, 
c.  47,  the  devisee  was  made  liable  to  specialty  debts ;  and  it 
was  expressly  held  in  Loomes  v.  Stotherd  (1)  that  a  devisee  of 
real  estate  has  a  right  of  retainer  in  the  same  way  as  an  executor. 
Then  the  3  &  4  Will.  4,  c.  104,  made  real  estate  assets  for 
payment  of  simple  contract  debts,  and  we  contend  that  this 
estate  gave  the  devisee  and  heir-at-law  a  retainer  in  respect  of 
simple  contract  debts,  subject  to  the  priority  of  specialty  creditors. 
This  was  followed  by  Hinde  Palmer's  Act  (32  &  33  Vict.  c.  46), 
which  abolished  the  distinction  between  specialty  and  simple 
contract  debts  in  the  administration  of  assets.  That  did  not 
abolish  the  right  of  retainer :  Croivder  v.  Steivart  (2) ;  but  the 
effect  of  it  is  that  the  heir  and  devisee  have  an  equal  right  of 
retainer  as  to  both  kinds  of  debts :  Hall  v.  Macdonald  (3)  ;  Player 
V.  Foxliall  (4) ;  Ferguson  v.  Gibson  (5). 


0.  A. 

1884 
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Davidsox 

V. 
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Crossley,  Q.C.,  and  Northmore  Lawrence,  for  the  Plaintiffs  : — 

We  represent  the  creditors  of  an  insolvent  estate,  and  deny 
the  right  of  the  heir  to  exercise  a  right  of  retainer.  We  rely  on 
the  effect  of  the  statute  3  &  4  Will.  4,  c.  104.  That  Act  put 
descended  real  estates  on  the  same  footing  as  real  estates  devised 
in  trust  for  payment  of  debts ;  therefore  the  heir  is  in  the  position 
of  a  trustee  for  payment  of  debts,  and  cannot  have  a  right  of 
retainer  :  Bain  v.  Sadler  (6).  Moreover,  the  Act  makes  the  real 
estate  assets  to  be  administered  in  a  Court  of  Equity,  therefore 
the  creditors  must  all  be  paid  equally.  Again,  the  right  to 
retainer  only  arose  from  this  :  the  person  who  was  liable  to  be 
sued  at  law  for  the  testator's  debts  was  entitled  to  a  debt,  he 
could  not  sue  himself,  and  therefore  the  law  gave  him  the  privi- 
lege of  paying  himself.  Now  an  heir  or  devisee  never  could 
be  sued  at  law  for  simple  contract  debts,  and  therefore  could 
not  have  a  right  of  retainer  in  respect  of  them.    Ferguson  v. 


(1)  1  s.    s.  irxs. 

(2)  IG  Ch.  D.  3G8. 
(;n  14  Sim.  1. 


(4)  1  lluss.  538. 

(5)  Law  Ucp.  14  Eq.  379. 

(('.)  IbiJ.  I'J  Kq.  570. 
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0.  A.  Gibson  (1)  related  to  a  specialty  debt,  and  therefore  is  no  authority 

1884  against  ns. 

^J^g  [They  were  then  stopped  by  the  Court.] 
Illidge. 

Davidson  Cutler^  in  reply. 

17. 

Illidge. 

"      Cotton,  L.J. : — 

This  is  an  appeal  from  a  decision  of  Mr.  Justice  Ghitty,  dis- 
allowing the  claim  of  the  heir-at-law,  who  was  a  simple  contract 
creditor  of  the  deceased,  to  retain,  out  of  the  proceeds  of  the  real 
estate  which  he  took  as  heir-at-law,  as  against  the  other  creditors. 

The  question  turns  upon  the  construction  of  the  Act  3  &  4 
Will.  4,  c.  104.  Previously  to  that  Act  a  creditor  by  specialty 
in  which  the  heirs  were  bound  had  a  right  of  action  as  against 
the  heir  and  as  against  the  devisee,  but  a  simple  contract  creditor, 
except  in  the  case  where  the  deceased  was  a  trader,  had  no  claim 
against  the  real  estate  unless  it  was  charged  with  debts,  in  which 
case  it  became  equitable  assets  to  be  distributed  rateably  amongst 
all  the  creditors,  whether  by  simple  contract  or  specialty.  What 
we  have  to  consider  is  the  real  meaning  of  that  Act,  which  is  as 
follows  :  "  Whereas  it  is  expedient  that  the  payment  of  the  debts 
of  all  persons  should  be  secured  more  effectually  than  is  done  by 
the  laws  now  in  force ;  be  it  therefore  enacted  .  .  .  that  from  and 
after  the  passing  of  this  Act  when  any  person  shall  die  seised  of  or 
entitled  to  any  estate  or  interest  in  lands  tenements  or  heredita- 
ments corporeal  or  incorporeal,  or  other  real  estate,  whether  free- 
hold, customaryhold  or  copyhold,  which  he  shall  not  by  his  last 
will  have  charged  with  or  devised  subject  to  the  payment  of  his 
debts,  the  same  shall  be  assets  to  be  administered  in  Courts  of 
Equity  for  the  payment  of  the  just  debts  of  such  persons,  as  well 
debts  due  on  simple  contract  as  on  specialty;  and  that  the  heir  or 
heirs-at-law,  customary  heir  or  heirs,  devisee  or  devisees,  of  such 
debtor,  shall  be  liable  to  all  the  same  suits  in  equity  at  the  suit  of 
any  of  the  creditors  of  such  debtor,  whether  creditors  by  simple 
contract  or  by  specialty,  as  the  heir  or  heirs-at-law,  devisee  or 
devisees  of  any  person  or  persons  who  died  seised  of  freehold 
estates,  was  or  were  before  the  passing  of  this  Act  liable  to  in 
(1)  Law  Kep.  14  Eq,  379. 
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respect  of  such  freehold  estates  at  the  suit  of  creditors  by  specialty 
in  which  the  heirs  were  bound :  Provided  always,  that  in  the 
administration  of  assets  by  Courts  of  Equity  under  and  by  virtue 
of  this  Act  all  creditors  by  specialty  in  which  the  heirs  are 
bound  shall  be  paid  the  full  amount  of  the  debts  due  to  them, 
before  any  of  the  creditors  by  simple  contract  or  by  specialty  in 
which  the  heirs  are  not  bound  shall  be  paid  any  part  of  their 
demands." 

Mr.  Justice  Chitty  has  held  that  this  enactment  excludes  the 
claim  to  retainer,  and  we  must  consider  on  what  ground  the 
right  of  retainer  was  based.  It  was  a  right  as  against  legal 
assets,  and  it  was  a  right  given  for  this  reason:  When  the 
creditor  was  also  executor  he  could  not  sue  himself.  Any  other 
creditor  by  suing  the  executor  might  get  priority  by  judgment 
obtained,  and  the  executor,  not  being  able  to  sue  himself,  was 
allowed  as  against  the  other  creditors  to  retain. 

But  in  the  case  which  we  have  before  us,  what  is  the  position 
of  the  simple  contract  creditor  ?  A  simple  contract  creditor, 
except  under  this  statute,  has  no  right  at  all  as  against  the  heir 
or  as  against  the  devisee  unless  the  land  has  been  charged  with 
debts.  The  statute  provides  that  the  simple  contract  creditor 
shall  have  the  same  right  of  bringing  a  suit  in  equity  against 
the  heir  or  devisee  as  the  creditor  by  specialty  would  have  had. 
By  having  a  judgment  or  decree  under  this  statute,  the  simple 
contract  creditor  would  not  get  a  judgment  which  would  give 
him  a  priority  ;  he  would  only  get  a  judgment  for  the  benefit  of 
all  the  creditors  for  the  administration  of  the  real  estate. 

Then,  that  being  so,  the  ground  upon  which  retainer  is  allowed 
is  gone.  A  simple  contract  creditor  cannot  get  a  judgment  giving 
him  priority ;  he  can  only  get  a  judgment  as  against  the  heir-at- 
law,  which  will  put  the  Court  in  a  position  to  administer  the  real 
estate  for  the  benefit  of  all  the  creditors  ;  and  under  that  judg- 
ment all  the  simple  contract  creditors  woukl  rank  pari  passu 
among  themselves.  That  being  so,  the  foundation  of  the  rule 
allowing  retainer  to  the  heir-at-law  when  he  was  a  specialty 
creditor,  or  allowing  retainer  to  an  executor  out  of  the  personal 
estate,  is  gone.  That  was  in  order  that  he  might  not  be  under  a 
disadvantage  by  not  being  able  to  sue  himself,  since  if  he  could 
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not  retain,  other  creditors  might  have  obtained  priority  over  him 
by  suing  him. 

Now,  as  I  understand  the  contention  on  one  side,  it  has  been 
considered  that  Mr.  Hinde  Falmer's  Act  made  a  difference.  In 
my  opinion  that  Act  makes  no  difference ;  it  merely  says  that 
simple  contract  creditors  and  specialty  creditors  are  to  be  paid 
rateably,  but  in  my  opinion  (it  is  not  necessary  to  decide  the 
point  here,  and  therefore  I  do  not  express  a  final  opinion  upon  it) 
there  is  nothing  in  this  Act  which  will  prevent  a  creditor  by 
specialty  where  the  heirs  are  bound,  if  he  be  the  heir-at-law, 
from  retaining.  The  common  law  right  of  action  given  to  a 
creditor  by  specialty  in  which  the  heir  is  bound,  is  not,  as  it 
seems  to  me,  taken  away ;  and  I  think  that  the  statute,  by  making 
real  estate  liable  to  be  administered  by  Courts  of  Equity,  no 
more  takes  away  the  right  of  the  heir  to  retain,  than  the  power 
of  Courts  of  Equity  to  administer  personal  estate  takes  away  an 
executor's  right  of  retainer.  ' 

I  at  first  felt  some  difficulty  about  the  decision  of  Yice-Chan- 
cellor  Wickens  in  Ferguson  v.  Gibson  (1),  but  in  my  opinion  that 
decision  was  quite  right.  There  an  estate  was  devised  to  a 
mother  for  life,  and  to  the  daughter  after  her  death.  The  Vice- 
Chancellor  determined  that  the  widow,  who  was  a  surety  for  the 
testator  by  specialty  in  which  the  heirs  were  bound  (and  if  she 
had  paid  off  the  debt  would  have  had  a  right  to  the  benefit  of 
the  specialty),  not  having  paid  it  off,  could  only  be  treated  as  a 
simple  contract  creditor,  and  had  no  right  of  retainer ;  but  that 
her  daughter,  who  was  entitled  as  devisee  in  remainder  (not  as 
devisee  in  trust  for  sale  or  subject  to  a  charge  of  debts,  but 
a  devisee  for  her  own  benefit)  and  was  a  creditor  by  specialty  in 
which  the  heirs  were  bound,  was  entitled  to  retain.  That,  in  my 
opinion,  was  quite  right,  upon  the  ground  I  have  expressed,  that 
in  the  case  of  a  specialty  creditor  where  the  heirs  are  bound,  the 
common  law  right  of  action  against  the  heir,  by  which  priority 
may  be  gained,  is  not  taken  away,  whereas  a  simple  contract 
creditor  can  only  obtain  a  judgment  as  against  the  real  estate  for 
the  benefit  of  himself  and  all  the  other  creditors.  Mr,  Hinde 
Palmer's  Act  takes  away  the  priority  of  creditors  by  "specialty, 
(1)  Law  Eep.  14  Eq.  379. 
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but  I  do  not  see  anything  in  it  to  take  away  the  right  which 
creditors  by  specialty  in  which  the  heirs  were  bound  had  to  bring 
a  common  law  action  against  the  heir-at-law,  nor  to  take  away  the 
consequent  right  of  retainer  by  the  heir-at-law.  I  agree  however 
with  Mr.  Justice  Chitty  that  an  heir-at-law  who  is  only  a  simple 
contract  creditor  has  no  right  of  retainer  against  the  proceeds  of 
real  estate.  The  rents  stand  in  the  same  position,  as  they  are  a 
part  of  the  real  estate  descended  to  the  heir-at-law  and  received 
by  him. 

Baggallay,  L. J. : — 

I  agree  entirely  with  the  opinion  expressed  by  Lord  Justice 
Cotton  in  this  case.  The  only  doubt  I  felt  arose  from  the  case  of 
Ferguson  v.  Gibson  (1),  but  that  case  has  been  fully  explained  by 
Lord  Justice  Cotton,  and  the  remarks  he  has  made  shew,  I  think, 
that  that  decision  in  no  way  interferes  with  the  decision  in  the 
present  case. 

LiNOLEY,  L.J. : — 

I  also  agree  in  the  opinion  that  has  been  expressed,  and  have 
but  little  to  add. 

The  question  in  this  case  turns  upon  the  true  meaning  of  the 
enactment  in  3  &  4  Will.  4,  c.  104,  that  real  estate  not  charged 
with  payment  of  debts  "shall  be  assets  to  be  administered  in 
Courts  of  Equity."  To  ascertain  what  that  means  we  must  look 
at  the  law  as  it  stood  at  the  time  of  the  passing  of  the  Act.  The 
heir  could  be  sued  at  law  in  respect  of  any  debt  due  on  specialty 
in  which  the  heirs  were  bound,  and  was  liable  to  the  extent  of  the 
real  estate  descended  to  him.  The  devisee  under  the  Act  3  &  4 
Wm.  &  M.  c.  14,  and  ultimately  under  11  Geo.  4  k  1  Will.  4, 
c.  47,  stood  precisely  in  the  same  position.  The  specialty  creditor 
could  bring  an  action  at  law  under  the  statute  against  the  devisee 
nud  recover  up  to  the  value  of  the  devised  estate.  The  devised 
estate  was  legal  assets,  because  it  could  be  got  at  by  an  action  at 
law. 

Now  the  real  estate  at  the  time  when  3  &  4  Will.  4,  c.  104,  was 
passed  was  not  assets  at  law  in  any  sense  for  the  purpose  of  paying 

(1)  Law  Hop.  M  Eq.  379. 
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simple  contract  creditors.  This  statute  is  a  repetition,  almost 
totidem  verbis,  of  the  9th  section  of  the  Act  of  11  Geo.  4  &  1  Will.  4, 
c.  47,  omitting  the  words  "  being  at  the  time  of  his  death  a  trader 
within  the  true  intent  and  meaning  of  the  laws  relating  to  bank- 
rupts." How  was  the  real  estate  to  be  got  at  by  the  simple  con- 
tract creditor  ?  He  could  not  bring  an  action  at  law  before  the 
statute,  neither  could  he  bring  an  action  at  law  under  the  statute. 
The  statute  did  not  make  the  real  estate  legal  assets  in  the  sense 
in  which  that  expression  is  always  used,  assets  which  can  be  got 
at  by  an  action  at  law,  it  was  only  made  assets  to  be  dealt  with  in 
a  Court  of  Equity.  Now  the  doctrine  of  retainer  has  always  been 
confined  to  cases  where  the  person  seeking  to  retain  was  liable  to 
be  sued  at  law,  and  we  are  asked  now  to  extend  it  to  a  case  where 
he  is  under  no  such  liability.  We  are  of  opinion  that  the  decision 
appealed  from  is  right. 

I  will  only  add  that  the  case  of  Hall  v.  Macdonald  (1)  is  not  to 
be  relied  upon  as  being  any  guide.  I  do  not  say  that  the  deci- 
sion was  wrong,  for  I  do  not  know  the  facts  of  the  case.  There  is 
no  reference  to  this  Act  of  Parliament  in  the  report,  and  we  are 
not  told  whether  the  devise  was  in  trust  for  sale  or  what  the  cir- 
cumstances were.  The  decision  may  have  been  right,  but  the 
absence  of  facts  makes  it  useless  as  an  authority.  In  Ferguson  v. 
Gibson  (2)  the  right  of  a  specialty  creditor  to  retain  out  of  the 
proceeds  of  real  estate  not  charged  with  debts  was  allowed,  but  it 
was  decided  that  a  simple  contract  creditor  had  no  such  right. 

Solicitors  :  Davidson  &  Morriss ;  Tatham,  Oblein,  &  Nash. 


(1)  14  Sim.  1. 


(2)  Law  Eep.  14  Eq.  379. 
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In  re  CAKTHEW.  C^. 
In  re  PAULL.  1884 

o  CHITTY,  J. 

Taxation  of  Solicitor'' s  Bill — Costs  of  Taxation — Offer  by  Solicitor  to  reduce  the  ^^^^ 

Amount — Certifying  special  Circumstances — 6  &  7  Vict.  c.  73,  s.  37  \_Bevised 
Ed.  Statutes,  vol.  ix.,  p.  128].  PE  AESOX,J, 


(7.,  a  solicitor,  sent  in  to  executors  a  bill  of  costs  for  £83,  writing  at  the 


May  23. 
C.  A. 


foot,  "  say  £78,"  and  the  £78  was  paid.    The  residuary  legatee  obtained  an  j^^^ 

order  to  tax  the  bill,  which  was  taxed  at  £66,  being  more  than  five-sixths  '  

of  £78,  but  less  than  five-sixths  of  £83.  The  residuary  legatee  objected  to 
certain  items  as  excessive,  and  the  Taxing  Master  considered  that  they  were 
excessive  ;  but  held,  that,  as  the  executors  had  authorized  them  and 
admitted  their  liability  to  pay  them,  the  residuary  legatee  could  not  have 
them  reduced : — 

Held,  by  Chitty,  J.,  that  the  Taxing  Master  was  right  in  allowing  these 
items ;  that  the  bill  must  be  treated  as  a  bill  for  £78,  from  which  less  than 
one-sixth  had  been  taxed  off,  and  that  the  solicitor  was  entitled  to  the  costs 
of  the  reference. 

P.,  a  solicitor,  delivered  a  bill  for  £362,  but  stated  that  he  would  only 
claim  £320,  and  the  £320  only  was  entered  in  the  cash  account  which 
he  delivered  to  his  clients.  The  clients  obtained  an  order  for  taxation.  The 
Taxing  Master  taxed  the  bill  at  £280, being  more  than  five-sixths  of  £320, but 
less  than  five-sixths  of  £362,  and  certified  that  he  had  allowed  the  solicitor 
the  costs  of  the  reference,  as  he  considered  that  since  he  had  never  claimed 
more  than  £320,  the  difference  of  £42  between  this  sum  and  the  amount  of 
the  whole  bill,  ought  to  be  deducted  from  the  sums  taxed  off,  thus  reducing 
them  to  £40,  which  was  less  than  a  sixth  of  the  sum  he  had  claimed  : — 

Held,  by  Pearson,  J.,  that  the  solicitor  must  pay  the  costs  of  the  reference. 

Held,  on  appeal,  that  in  C.'s  Case,  the  bill  delivered,  within  the  meaning 
of  6  &  7  Vict.  c.  73,  s.  37,  was  a  bill  for  £83,  and  that,  as  more  than  one-sixth 
had  been  taxed  off,  the  solicitor  must,  according  to  that  section,  jmy  the 
costs  of  the  reference ;  the  case  not  coming  within  the  proviso  giving  the 
Court  a  discretion  where  special  circumstances  are  certified. 

Held,  in  P.'s  Case,  that  special  circumstances  were  certified,  so  as  to 
give  the  Court  a  discretion  as  to  the  costs  of  the  reference,  but  that  the 
special  circumstances  were  not  such  as  to  induce  the  Court  to  depart  from 
the  general  rule  that  the  costs  of  the  reference  should  follow  the  event  of 
the  taxation,  and  that  in  this  case  also,  more  than  one-sixth  having  been 
taxed  off  the  £302,  the  solicitor  must  i)ay  the  costs  of  tlie  reference. 

J ,  B.  OGILVIE,  a  shoemakev,  in  a  very  small  ^vay  of  business, 
died  in  December,  1882,  leaving  property  of  the  value  of  less 
tlian  £300.  He  left  a.  will  appointing  two  executors,  who  proved 
it.     They  employed  Mv.  Carfhcw  as  their  solicitor  about  the 
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C.  A.  executorship.  He  delivered  to  them  a  signed  bill  of  costs 
1884  amounting  to  £83  3s.  4d  ;  at  the  foot  of  which,  above  the  signa- 
In  re      tme,  was  written,  "  say  £78."    This  sum  of  £78  the  executors 

Favll.  On  the  10th  of  May,  1883,  the  residuary  legatee  obtained  on 
petition  an  order  for  taxation  of  the  bill.  The  residuary  legatee 
carried  in  various  objections,  one  of  which  was  to  items,  amount- 
ing altogether  to  £25  10s.  5cZ.,  for  advertisements  announcing  the 
death  of  the  testator  and  advertisements  for  creditors.  The 
announcements  of  the  testator's  death  were  inserted  in  the  Times, 
Daily  Telegraph,  Standard,  and  a  Gravesend  paper.  The  adver- 
tisements for  creditors  were  inserted  once  in  the  Gazette,  twice  in 
the  Times,  twice  in  the  Standard,  twice  in  the  Daily  Telegraph, 
twice  in  the  Gravesend  newspaper,  and  twice  in  a  PecJcham 
paper. 

The  residuary  legatee  objected  to  the  allowance  of  these  items, 
"  for  the  reason  that  the  deceased  was  a  journeyman  shoemaker, 
whose  death  it  was  not  necessary  to  advertise  in  the  above-men- 
tioned papers,  especially  having  regard  to  the  fact  that  he  com- 
mitted suicide,  that  an  inquest  was  held,  and  that  consequently, 
by  means  of  the  local  press  and  otherwise,  ample  publicity  was 
given  to  the  fact  that  Mr.  Ogilvie  was  dead.  With  reference  to  the 
advertisements  for  claims,  the  objectant  contends  that  Mr.  Carthew 
has  not  shewn  that  he  received  specific  instructions  to  insert  the 
advertisements  in  the  above-mentioned  papers,  and  that,  if  he  had 
received  such  instructions,  it  was  his  duty  as  an  officer  of  the 
Court  to  have  advised  the  executors,  that  for  the  purpose  of  pro- 
tecting themselves  under  the  statute  one  advertisement  in  the 
Gazette,  and  two  in  two  local  papers,  would  have  been  sufficient." 

Mr.  Carthew,  by  affidavit,  stated  that  one  o  the  executors  had 
specifically  instructed  him  to  advertise  as  above,  and  ihis  exe- 
cutor also  made  an  affidavit,  stating  that  he  had  on  behalf  of 
himself  and  his  co-executor  given  Mr.  Carthew  instructions  to 
advertise  in  the  way  he  did,  and  that  they  recognised  their  liabi- 
lity to  him  for  the  costs  of  the  advertisements,  and  declined 
to  question  such  costs. 

The  Taxing  Master  disallowed  the  objection,  giving  as  his 
reason,  "  Admitting  that,  having  regard  to  the  circumstances 
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stated,  these  advertisements  were  extravagant,  as  they  certainly 
were,  the  clients  state  that  they  gave  positive  instructions  for 
them,  and  recognise  the  charges  and  their  liability  to  pay  them. 
The  applicant,  therefore,  is  not  in  a  position  to  sustain  this 
objection." 

The  Taxing  Master  certified,  "  the  bill  of  fees  and  disburse- 
ments by  the  said  order  directed  to  be  taxed  having  been  laid 
before  me,  amounting  to  £78,  I  have  taxed  and  settled  the  same 
at  the  sum  of  £66  13s.  4cZ.,  and  the  said  bill  as  taxed  not  being 
less  by  a  sixth  part  than  the  bill  as  delivered,  I  have  taxed  the 
said  G.  S.  Carthew  his  costs  of  this  reference  at  the  sum  of 
£19  17s.  lOdr  He  then  proceeded  to  find  that  having  regard  to 
the  costs  of  the  reference  and  the  sums  of  money  received  and 
paid  by  Mr.  Carthew,  there  remained  due  from  the  Petitioner  to 
him  £8  lis.  2d.,  and  that  the  Petitioner  having  carried  in  objec- 
tions to  his  taxation  and  to  his  allowing  Mr.  Carthew  the  costs  of  the 
reference,  he  had  in  part  allowed  the  same  and  in  part  overruled 
the  same,  for  the  reasons  appended  to  the  objections.  The  reasons 
so  appended  did  not  contain  anything  as  to  the  costs  of  the 
reference. 

The  residuary  legatee  took  out  a  summons  to  review  the  taxa- 
tion, which  was  adjourned  into  Court,  and  heard  by  Mr.  Justice 
Chittij  on  the  28th  of  May,  1884. 

BadeocJc,  for  the  summons : — • 

I  object  to  the  allowance  of  the  charges  for  advertisements  as 
excessive,  for  the  reasons  stated  in  the  objections. 


C.  A. 

1884 

In  re 
Carthew. 

In  re 
Paull. 


Chitty,  J. : — 

Under  sect.  38  the  taxation  must  be  on  the  same  footing  as  if 
the  executors  were  the  parties  applying  for  it,  and  it  is  a  fatal 
objection  that  the  executors  gave  specific  directions  for  these  ad- 
vertisements, and  have  tliroughout  recognised  them  as  proper, 
and  admitted  their  liability  to  pay  for  them. 

BadcoeJi,  in  support  of  the  summons  : — 

Our  next  contention  is  that  the  costs  of  taxation  ought  to  be 
borne  by  the  solicitor.    The  amount  of  the  bill  delivered,  as 
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In  re 
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shewn  by  the  items,  was  £83  3s.  4tZ.,  which  has  been  reduced  on 
taxation  to  £66  3s.  ^d.,  so  that  more  than  a  sixth  has  been  taxed 
off,  whereas  the  Taxing  Master  has  treated  it  as  a  bill  of  £78, 
from  which  £11  6s.  ^d.  only  has  been  deducted,  and  thus  by 
some  arithmetical  sleight  of  hand  less  than  one-sixth  is  said  to 
have  been  taxed  off.  We  submit,  therefore,  that  the  costs  of 
taxation  ought  not  to  have  been  allowed  to  the  solicitor. 


Vernon  B,  Smith,  contra  : — 

The  whole  amount  taxed  off,  as  shewn  by  the  certificate,  was 
£11  6s.  Sd.,  which  is  less  than  one-sixth  of  £78,  and  the  solicitor's 
costs  of  the  reference  were  therefore  rightly  allowed. 


Chitty,  J : — 

I  think  the  Taxing  Master  is  right  upon  this  point  also.  I 
put  this  case  in  the  course  of  the  argument,  suppose  a  bill  deli- 
vered by  a  solicitor  for  £100  shewing  items  in  detail — and  without 
giving  items  it  would  not  be  a  bill  of  costs  at  all — and  with  a 
note  by  the  solicitor  at  the  foot  to  say  that  instead  of  £100  he 
will  take  £80.  Then  the  parties  go  to  taxation  and  the  Taxing 
Master  taxes  off  £20  from  the  £100.  The  result  is,  that  the 
client  has  got  no  benefit  at  all  from  the  taxation,  and  in  such 
a  case  as  that,  although  the  sum  of  £20  is  more  than  one-sixth 
part  of  the  £100,  it  appears  to  me  the  costs  should  fall  upon  the 
party  taxing.  I  see  no  difference  between  that  case  and  the  one 
which  the  Taxing  Master  had  before  him  here,  and  it  appears  to 
me  that  in  taxing  the  solicitor's  costs  he  has  done  what  is  quite 
right. 

Summons  dismissed  with  costs. 

F.  G.  A. 

In  re  PAULL. 

The  executors  of  John  Casely  employed  Mr.  Paull  as  their 
solicitor  about  the  administration  of  the  estate,  and  he  received 
and  paid  the  moneys  arising  from  it.  He  delivered  to  the 
executors  a  cash  account,  in  which  he  credited  himself  with 
£41  Is.  ^d.  for  costs  of  probate,  and  £279  15s.  3c?.  for  his  general 
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bill  of  costs,  making  together  £320  16s.  6d.  He  deposed  that  in  0.  A. 
March,  1881,  on  going  through  the  cash  account  with  the  exe-  1884 
cutors,  he  produced  his  bill  of  costs  for  probate,  which  amounted  la  re 
to  £43  3s.  Id.,  and  his  general  bill  of  costs,  which  amounted  to 

Tn  ve 

£318  16s.  Id.  (making  together  £361  19s.  2d.),  and  agreed  to  Pailt.. 
accept  the  above-mentioned  smaller  sums  in  full  discharge  of 
them,  and  entered  the  smaller  amounts  in  the  cash  account 
accordingly. 

On  the  1st  of  June,  1883,  an  order  was  made  on  the  appli- 
cation of  the  executors  that  Mr.  Paull  should  deliver  his  bill  of 
costs,  and  that  the  bill  should  be  taxed,  and  that  if  the  bill 
when  taxed  should  be  less  by  a  sixth  than  the  bill  as  delivered, 
the  Master  should  tax  the  Petitioners  their  costs  of  the  reference,  * 
but  if  when  taxed  it  should  not  be  less  by  a  sixth  than  the  bill 
as  delivered,  then  he  should  tax  the  solicitor  his  costs  of  the 
reference,  with  the  usual  consequential  directions. 

Mr.  Paidl,  in  obedience  to  the  order,  delivered  his  tAvo  bills 
of  costs  for  £43  3s.  Id.  and  £318  16s.  Id.,  making,  a  total  of 
£361  19s.  2d.  The  Taxing  Master  taxed  off  £81  3s.  8d.,  which 
was  more  than  one-sixth,  and  reduced  the  bill  to  £280  15s.  6d. 
The  difference  between  this  amount  and  the  £320  16s.  6d.,  being 
only  £40  Is.,  was  considerably  less  than  one-sixth.  The  Taxing 
Master  considered  that  on  this  ground  Mr.  Paidl  was  entitled  to 
the  costs  of  the  reference.  The  executors  carried  in  an  objection 
to  this  allowance  on  the  ground  that  £81 10s.,  being  more  than  a 
sixth  of  the  bill,  had  been  taxed  off. 

The  Taxing  Master  disallowed  the  objection,  and  stated  his 
reasons  as  follows : — 

"  In  this  case  the  solicitor  stated  an  account  with  his  clients, 

the  Petitioners,  and  in  it  gave  credit  for  a  sum  of  £320  16s.  6d., 

his  costs  for  work  done  for  them,  but  he  delivered  no  detailed 

bill  of  costs  with  the  account.    In  pursuance  of  an  order  of  this 

Court,  obtained  on  the  application  of  the  Petitioners,  tlie  solicitor 

delivered  bills  of  costs  amounting  to  £361  19s.  2d.,  but  he 

i?laimed  as  before  £320  16s.  ikl.  only.    I  have  taxed  the  bills  of 

£361  19s.  2d.,  and  have  disallowed  items  amounting  in  all  to 

£81  3s.  8d.,  and  the  Petitioners  therefore  claimed  that  as  more 

than  one-sixth  of  the  bill  had  been  disallowed  they  were  entitled 
Vol.  XXVII.  2  A'  1 
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0.  A.      to  tlie  costs  of  taxation.    The  solicitor  contended  that  although 
1884       the  bill  of  costs  delivered  in  obedience  to  the  order  amounted  to 
£361  19s.  2d,  he  did  not  claim,  and  has  never  claimed,  more  than 
Caethew.   £320  16s.  Qd.,  a  sum  less  than  the  bill  delivered  by  £41  2s.  U., 
Paull.     and  that  in  considering  the  amount  of  the  allowances  it  was 
right  that  I  should  consider  and  give  effect  to  this  fact,  and 
should  regard  the  taxation  as  having  resulted  in  a  disallowance 
of  £40  Is.  only  instead  of  £81  3s.  ^d.    I  was  of  opinion  that 
this  contention  was  right,  and  that  I  ought  not  to  disregard  the 
fact  that  the  solicitor's  claim  has  never  been  £361  19s.  2d,,  the 
amount  of  the  bill  delivered,  but  £320  16s.  Qd,  only,  and  that,  in 
considering  the  disallowances,  he  was  entitled  to  have  it  con- 
*  sidered  that  £41  2s.  Sd,  had  been  voluntarily  deducted,  and 

should  be  deducted  from  the  disallowances,  so  reducing  them  to 
£40  Is.,  which  is  not  a  sixth  of  the  amount  claimed  by  him,  and 
I  decided  that  on  that  footing  the  solicitor  is  entitled  to  the  costs 
of  the  taxation,  not  including  however  any  costs  relating  to  the 
order  for  delivery  of  the  bill.  I  have  considered  the  objections, 
and  I  am  still  of  the  same  opinion,  and  I  disallow  the  objections." 

The  Taxing  Master,  by  his  certificate,  certified  that  having 
regard  to  the  costs  of  the  reference  and  to  the  sums  received  and 
paid  by  Mr.  Fault  on  account  of  the  Petitioners,  there  was  due 
from  him  to  them  £29  15s.  ^d.  He  went  on  to  certify  that,  the 
Petitioners  having  carried  in  objections  to  his  taxation  of  the 
costs  of  the  reference,  he  had  disallowed  the  same,  and  that  his 
reasons  for  doing  so  would  be  found  in  answers  annexed  to  the 
objections. 

Mr.  Paull,  by  an  affidavit  read  on  the  taxation,  and  referred  to 
in  the  certificate,  deposed  that  he  had  always  been  content  to 
receive  the  £320  16s.  Qd.  in  discharge  of  his  bills  of  costs,  and 
had  never  claimed  any  other  sum,  or  sought  to  do  so. 

The  Petitioners  took  out  a  summons  to  have  their  objections 
allowed,  and  for  an  order  referring  it  to  the  Taxing  Master  to 
vary  his  certificate  accordingly. 

The  summons  was  adjourned  into  Court  and  heard  by  Mr. 
Justice  Pearson  on  the  23rd  of  May,  1884,  when  his  Lordship 
decided  that  the  solicitor  must  pay  the  costs  of  the  reference, 
observing  that  although  he  acquitted  Mr.  Fault  of  any  such 
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intention,  it  would  be  possible,  if  his  contention  prevailed,  for 
solicitors  to  follow  tbe  precedent  with  the  object  of  deterring 
their  clients  from  taking  proceedings  for  taxation. 

The  residuary  legatee  appealed  from  the  decision  in  In  re 
Cart  hew,  and  the  solicitor  appealed  from  the  decision  in  In  re 
Faull.    The  appeals  were  both  heard  on  the  30th  of  July,  1884. 

Kehewich,  Q.C.,  and  Badcock,  for  the  Appellant  in  In  re 
Cartheiv : — 

The  reference  is  to  tax  the  bill  of  costs  which  has  been  de- 
livered. That  must  mean  the  whole  bill  for  £83.  The  "say 
£78  "  is  nothing  but  an  offer  to  accept  £78  if  the  bill  is  paid 
without  taxation.  The  solicitor,  therefore,  is  liable  to  the  costs 
of  taxation,  for  more  than  one-sixth  has  been  taxed  off. 


C.  A. 

1884 

In  re 
Carthew. 

In  re 
Paull. 


Bomer,  Q.C.,  and  Vernon  B.  Smith,  contra: — 

The  question  is,  what  was  the  bill  signed  and  delivered  ?  The 
signature  applies  as  much  to  the  £78  as  to  any  other  part  of  the 
bill.  It  comes  to  this  :  "  My  bill  is  £78,  but  I  give  you  details 
shewing  that  I  might  charge  £83." 

[Baggallay,  L.J. : — Suppose  a  bill  like  this  referred  to  taxa- 
tion, and  only  £3  taxed  off,  would  the  solicitor  be  obliged  to  accept 
£78  ?] 

Yes ;  he  could  not  recede. 

[Cotton,  L.J. : — Suppose  the  solicitor  reduced  his  bill  of  £83 
to  £78  by  striking  out  items  amounting  to  £5,  the  Taxing  Master 
might  have  considered  those  items  to  be  items  his  right  to  which 
was  indisputable,  in  which  case  he  would  have  taxed  off  just  as 
much  as  he  did.] 

The  question  is,  for  what  amount  did  the  solicitor  claim  to  hold 
his  client  liable?  If  the  principle  contended  for  by  the  Ap- 
pellant be  correct,  then  if  a  solicitor  sent  in  a  bill  containing 
items  amounting  to  £100,  but  stating  in  the  same  way  as  here 
that  he  only  claimed  £80,  and  £17  were  taxed  off,  he  would  have 
to  pay  the  costs  of  taxation,  though  the  bill  was  taxed  at  £83, 
which  was  more  than  he  had  even  asked  for.  This  would  be  a 
most  unjust  result. 
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KeJcewich,  in  reply  : — 

The  bill  which  a  solicitor  delivers  must  be  a  bill  containing- 
detailed  items  :  Wilkinson  v.  Smart  (1).  This,  therefore,  cannot 
be  treated  as  a  bill  for  £78,  since  it  does  not  shew  how  that 
amount  is  arrived  at. 

Byrne,  for  the  Appellant  in  In  re  PauU  : — 

In  this  case  the  payment  of  the  £320  16s.  6d.  was  made  before 
the  application  to  tax.  The  solicitor  when  called  upon  to  de- 
liver his  bill  under  the  order,  cannot  deliver  a  new  bill  shewing 
items  making  up  the  smaller  amount,  he  can  only  send  in  the  old 
bill  which  the  client  has  seen. 

[LiNDLEY,  L.J. : — Unless  you  can  bring  the  case  within  the  dis- 
cretionary power  given  by  sect.  37,  where  special  circumstances 
are  certified,  I  think  that  the  detailed  bill  which  the  solicitor 
delivered  must  be  taken  as  the  bill  .that  is  to  be  taxed.] 

The  Appellant  claims  the  benefit  of  that  discretion,  for  no 
special  form  of  certificate  is  required,  and  the  Taxing  Master  here 
has  stated  the  circumstances  of  the  case  in  such  a  way  that  the 
Court  can  act  upon  them.  I  contend  further,  that  under  the 
Judicature  Acts  and  Gen.  Ord.  1883,  lxy.,  r.  1,  the  Court  has  a 
discretion  as  to  costs :  Ex  parte  Mercers  Company  (2)  ;  the  inten- 
tion of  the  Acts  and  Kules  being  to  put  all  costs  within  the  dis- 
cretion of  the  Court,  and  provisions  to  the  contrary  in  former 
Acts  are  overridden  by  them  :  Garnett  v.  Bradley  (3).  [Bichs  v. 
Yates  (4)  was  also  referred  to.] 

[Cotton,  L.J. : — I  doubt  whether  the  express  direction  of  the 
KqX  as  to  the  incidence  of  costs  of  taxation  can  be  departed  from 
except  in  the  case  where  we  have  special  circumstances  certified, 
and  are  there  any  circumstances  here  which  if  we  have  a  discre- 
tion should  lead  us  to  depart  from  the  rule  in  the  Act  ?] 

I  submit  it  is  a  sufficient  special  circumstance  that  the  amount 
allowed  on  taxation  exceeds  five-sixths  of  what  the  solicitor 
claimed. 

(1)  24  W.  K.  42.  (3)  3  App.  Gas.  944. 

(2)  10  Ch.  D.  481.  (4)  18  Oh.  D.  76. 


C.  A. 

1884 

In  re 
Caethew. 

In  re 
Paull. 


VOL.  XXVII.]  CHANCEEY  DIVISION. 


493 


Vernon  B.  Smith,  contra,  was  not  called  upon.  C.  A. 

1884 

BaGGALLAY,  L.J.  : —  in  re 

.        ^  .       ,  Carthew. 

These  are  two  appeals  as  to  the  costs  oi  taxation  oi  solicitors  ^.^ 
bills.    I  will  take  first  the  case  of  In  re  Carthew.  Paull. 

The  taxation  in  this  case  was  directed  under  6  &  7  Yict.  c.  73, 
s.  38,  at  the  instance  of  a  third  party ;  but  we  must  look  back 
to  sect.  37  for  the  rule  as  to  costs  of  taxation,  which  provides 
that  "  in  case  any  such  reference  as  aforesaid  shall  be  made  upon 
the  application  of  the  party  chargeable  with  such  bill,  or  upon 
the  application  of  such  attorney  or  solicitor,  or  the  executor, 
•administrator,  or  assignee  of  such  attorney  or  solicitor,  and  the 
party  chargeable  with  such  bill  shall  attend  upon  such  taxation, 
the  costs  of  such  reference  shall,  except  as  hereinafter  provided 
for,  be  paid  according  to  the  event  of  such  taxation ;  that  is  to 
say,  if  such  bill  when  taxed  be  less  by  a  sixth  part  than  the  bill 
delivered,  sent,  or  left,  then  such  attorney  or  solicitor,  or  executor, 
administrator,  or  assignee  of  such  attorney  or  solicitor,  shall  pay 
such  costs ;  and  if  such  bill  when  taxed  shall  not  be  less  by  a 
sixth  part  than  the  bill  delivered,  sent,  or  left,  then  the  party 
chargeable  with  such  bill  making  such  application,  or  so  attend- 
ing, shall  pay  such  costs."  I  omit  for  the  present  all  notice  of 
the  proviso  as  to  stating  special  circumstances. 

The  bill  delivered  was  a  detailed  bill  consisting  of  items 
iimounting  to  £83  3s.  4tL  At  the  foot  of  it  was  written  "  say 
£78,"  and  the  signature  followed  these  words.  There  was  no 
letter  accompanying  the  bill,  so  we  can  only  infer  the  intention 
with  which  those  words  were  written.  It  is  not  necessary  to 
come  to  a  very  positive  conclusion  on  the  point ;  but  I  should 
say  that  the  words  in  substance  mean  this,  "  Here  is  my  bill  for 
£83  3s.  4:d.  If  you  will  pay  £78  without  taxation  I  will  accept 
it  in  full  discharge.  If  you  do  not  I  will  take  Avhat  taxation 
gives  me."  The  bill  was  taxed  at  £GG  13s.  4tZ.,  so  that,  if  it.s 
iimount  is  taken  at  £83  3s.  4fZ.,  more  than  one-sixth  was  taxed  otV, 
but  if  taken  at  £78,  less  than  one-sixth.  The  question  is  whether 
^the  amount  taxed  off  is  to  be  taken  as  taxed  off  a  bill  of 
£83  3s.  4(1,  or  off  a  bill  of  £78.  The  words  of  the  statute  are 
imperative — "  If  such  bill,  when  taxed,  be  less  by  a  sixth  part 
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C.  A.      than  the  bill  delivered,  sent,  or  left,"  and  the  bill  delivered  is 
1884       the  guide.    There  is  a  proviso  "  that  such  officer  shall  in  all 
^JJ^g      cases  be  at  liberty  to  certify  specially  any  circumstances  relating^ 
Carthew.        q^q]^  taxation,  and  the  Court  or  Judge  shall  be  at 

FawI.  liberty  to  make  thereupon  any  such  order  as  such  Court  or  Judge 
agglnly  L  J.  "t^i^k  right  respecting  the  payment  of  the  costs  of  such  tax- 
ation."  Unless  special  circumstances  are  thus  certified,  the  costs 
must  follow  the  rule  in  the  Act,  and  as  no  special  circumstances 
are  here  certified,  we  must  take  the  bill  as  one  for  £83  3s.  4(^., 
which  has,  on  taxation,  been  reduced  by  more  than  one-sixth,  I 
cannot  take  the  same  view  of  the  case  as  Mr.  Justice  Chitty  has 
done,  and  in  my  opinion  the  appeal  in  Carthew' s  case  must  be 
allowed. 

In  In  re  Paull  an  order  was  obtained  under  sect.  41  for  taxation 
after  payment.  The  bills  as  delivered  amounted  to  £361  19s. '2(^., 
but  the  solicitor  stated  that  he  claimed  only  £320  16s.  6d.,  which 
was  £41  2s.  8d,  less  than  the  amount  of  the  bills.  He  had  pre- 
viously delivered  a  cash  account  in  which  he  had  treated  the 
bills  as  being  of  the  lesser  amount.  An  order  for  taxation  after 
payment  having  been  obtained,  full  bills  were  carried  in  and  the 
Taxing  Master  disallowed  £81  3s.  8d.,  reducing  their  amount  ta 
£280  15s.  6d.,  which  is  more  than  five-sixths  of  the  £320  16s.  Qd, 
but  less  than  five-sixths  of  the  £361  19s.  2d.  If  the  matter  stood 
there,  I  should  say,  as  in  Carthew'' s  Case,  that  the  bill  must  be 
taken  as  at  the  larger  amount,  and  that  it  must  be  considered  j 
that  more  than  a  sixth  has  been  taxed  off,  and  that  the  solicitor 
must  pay  the  costs  of  the  taxation.  But  the  proviso  in  sect.  37, 
which  I  have  already  read,  and  which  I  thought  inapplicable  in 
Carthew' s  Case,  has  to  be  considered.  Speaking  for  myself,  I 
think  that  there  are  special  circumstances  stated  in  the  certificate 
which  bring  the  case  within  that  proviso,  and  relieve  the  Court 
from  the  strict  rule  imposed  by  the  statute  as  to  the  costs  of  the 
reference.  But,  having  come  to  that  conclusion,  I  do  not  think 
that  the  special  circumstances  are  of  such  a  character  as  to  induce 
the  Court  to  depart  from  the  ordinary  rule.  I  think  it  would  be 
exceedingly  pernicious  to  lay  down  a  rule  which  would  enable  a 
solicitor  whose  bill  exceeded  what  could  be  allowed  on  taxation, 
to  oblige  his  client,  by  a  device  of  this  kind,  to  have  his  bill 
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taxed  at  a  greater  risk  as  to  costs  than  if  a  bill  had  been  delivered 
for  the  amount  which  the  solicitor  had  stated  his  willingness  to 
accept.  I  do  not  dissent  from  the  remark  of  Mr.  Justice  Pearson, 
that  Mr.  PauU  probably  did  not  intend^  to  claim  anything  more 
than  he  believed  to  be  fair,  but  I  agree  with  the  decision  that  he 
must  bear  the  costs. 

The  view  we  take  of  these  cases  makes  it  unnecessary  to  con- 
sider whether  the  Judicature  Acts  and  the  Kules  place  the  costs 
of  taxation  in  all  cases  within  the  discretion  of  the  Court,  since 
we  are  of  opinion  that,  if  we  have  such  discretion,  it  ought  to  be 
exercised  by  following  the  general  rule  laid  down  in  the  Solicitors 
Act 


C.  A. 

1884 


In  re 
Cartheav. 

In  re 
Paull. 

Bag'^-allay,  L.J. 


Cotton,  L.J. : — ■ 

In  Carthew's  Case,  the  only  question  to  be  considered  is,  what 
was  the  bill  delivered  within  the  meaning  of  the  enactment,  that 
"  if  such  bill  when  taxed  be  less  by  a  sixth  part  than  the  bill  de- 
livered, sent  or  left,"  the  solicitor  shall  pay  the  costs  of  the 
reference.  In  my  opinion  it  was  the  bill  for  £83  Ss.  It  is 
true  that  we  have  at  the  foot  of  that  bill,  "  say  £78."  I  agree 
with  the  Lord  Justice  Baggallay  as  to  the  effect  of  those  words. 
There  was  no  bill  delivered  shewing  an  amount  of  £78,  and  that 
sum  cannot  be  considered  as  the  amount  of  the  bill  delivered. 
More  than  one-sixth  of  the  bill  has  therefore  been  taxed  off.  No 
special  circumstances  are  certified,  but  if  there  were,  as  the  taxa- 
tion is  not  at  the  instance  of  the  client,  but  of  a  third  party,  I  do 
not  see  how  the  solicitor  can  avail  himself  of  special  circum- 
stances as  between  himself  and  the  client. 

In  PaulVs  Case  I  will  assume  that  special  circumstances  are 
certified  in  such  a  way  as  to  give  us  a  discretion.  But  the  order 
for  taxation  was  made  without  imposing  any  special  terms,  and 
the,  result  of  taxation  has  been  that  from  £361 19s.  2d.  the  sum  of 
£81  3s.  8cZ.  has  been  taxed  off,  leaving  £280  15s.  6cZ.,  which  is  £40 
less  than  tlie  sum  which  the  solicitor  received  from  his  client.  1 
think  that  if  we  have  a  discretion  we  ouglit  to  exercise  it  by 
making  the  costs  follow  the  event  as  prescribed  by  the  Solicitors 
Act. 

As  Lord  Justice  Bagijallay  has  observed,  the  view  we  take  of 
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C.  A. 

1884 

In  re 
Cakthew. 

In  re 
Paull. 


the  case  makes  it  unnecessary  to  decide  whether  the  Judicature 
Acts  and  the  Eules  give  us  a  discretion  as  to  those  costs. 

LiNDLEY,  L.J. : — 

In  Carthew's  Case,  a  bill  was  delivered  for  £83  3s.  4cZ.,  and  at 
the  foot,  before  the  signature,  was  written  "  say  £78."  The 
Taxing  Master  treated  it  as  a  bill  for  £78,  and  held  that  the  soli- 
citor was  entitled  to  the  costs  of  the  reference,  as,  taking  it  at  that 
amount,  less  than  one-sixth  had  been  taxed  off.  The  first  point 
is,  was  it  a  bill  for  £78  ?  It  is  impossible,  in  my  opinion,  to  say 
that  it  was.  It  was  a  bill  containing  items  making  up  £83  3s.  4(^., 
with  an  offer  to  take  a  less  sum,  and  it  is  impossible  to  say  that 
the  bill  delivered  within  the  meaning  of  the  Act  was  a  bill  for 
£78. 

In  PaulVs  Case  there  is  this  important  difference,  that  the 
Taxing  Master  certifies  that  he  has  taxed  the  bills  as  bills  for  the 
full  amount  of  £361  19s.  26?.,  and  has  stated  his  reasons  for  con- 
sidering that  the  solicitor  should  not  pay  but  should  receive  the 
costs  of  the  reference.  I  think  that  he  ought  to  be  considered  to 
have  certified  special  circumstances,  so  as  to  give  the  Court  a 
discretion  under  the  proviso  in  sect.  37  ;  but  I  do  not  think  that 
the  circumstances  are  such  as  ought  to  lead  us  to  exercise  our 
discretion  otherwise  than  by  making  the  costs  of  taxation  follow 
the  event  according  to  the  terms  of  the  Act.  The  amount 
allowed  on  taxation  is  less  by  £40  than  the  amount  which  had 
been  paid. 


Solicitors  in  In  re  Cartheiv :  Gregory,  Bowcliffes,  &  Co. ;  G.  H. 
Carthew. 

Solicitors  in  In  re  Paull :  PeaeocJc  &  Goddard ;  Wliitahers  dt 
WooTberU 

H.  C.  J. 
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PEESTON  V.  LIJCK. 


C.  A. 


[1884    P.  1134.] 


1884 
KAY,  .1. 

June  12. 


Contract  from  Correspondence — Consensus  ad  idem — Misunderstanding  of 
Parties  as  to  Suhject-matter  of  Negotiation. 


C.  A. 


A  negotiation  took  place  as  to  the  sale  by  L.  to  P.  of  a  British  patent  ^^Hl-  ^■ 
and  certain  foreign  patents  for  the  same  inventions,  and  ultimately  an  offer 
was  made  for  sale  at  £500  and  accepted  by  letter,  but  it  was  not  quite 
clear  whether  the  offer  and  acceptance  related  to  all  the  patents,  or  to  the 
British  patent  only.  P.  brought  his  action  for  specific  performance, 
treating  the  contract  as  including  all  the  patents,  and  moved  for  an  in- 
junction to  restrain  L.  from  parting  with  them.  At  the  hearing  of  the 
motion  he  asked  for  leave  to  amend  his  writ,  and  for  an  injunction  as  to 
the  British  patent  (3nly  : — 

Held,  by  Kay,  J.,  that  as  L.  had  understood  that  he  was  negotiating 
about  the  British  patent  only,  and  P.  that  he  was  negotiating  as  to  all  the 
patents,  there  never  was  the  consensus  ad  idem  which  is  necessary  to 
make  a  contract ;  that  there  was,  therefore,  no  contract  which  P.  could 
enforce  ;  and  that  an  injunction  must  be  refused. 

Held,  on  appeal,  that  an  injunction  should  be  granted,  for  that  where  a 
written  agreement  has  been  signed,  though  it  is  in  some  cases  a  defence  to 
an  action  for  specific  performance  according  to  its  terms  that  the  defen- 
dant did  not  understand  it  according  to  what  the  Court  holds  to  be  its  true 
construction,  the  fact  that  the  plaintiff  has  put  an  erroneous  construction 
upon  it,  and  insisted  that  it  included  what  it  did  not  include,  does  not 
prevent  there  being  a  contract,  nor  preclude  the  plaintiff  from  waiving  the 
question  of  construction  and  obtaining  specific  performance  according  to 
what  the  defendant  admits  to  be  its  true  construction. 

In  January,  188 i,  the  Defendant  L2icJc  was  the  patentee  in 
England  of  an  invention  for  "  improvements  in  apparatus  for  the 
gelatinization  or  conversion  of  unmalted  grain."  He  had  also  an 
interest  in  patents  granted  in  several  foreign  countries  for  the 
same  invention. 

On  the  25th  of  January,  1884,  Luck,  in  reply  to  a  letter  of 
inquiry  from  the  Plaintiffs,  wrote :  "  I  beg  to  say  that  the  unsold 
patent  rights  consist  of  the  sole  right  to  sell  or  license  to  use  the 
converting  apparatus  to  brewers  in  the  United  Kingdom,  or  to 
license  or  prohibit  any  one  to  make  the  same  in  England,  and 
also  15  per  cent,  of  the  profits  of  the  patent  or  apparatus  in 
America,  Canada,  Germany,  France,  Belgium,  India,  and  one  or 
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a  A.  two  more  places."  ...  "  The  sum  I  am  willing  to  take  is 
1884  £750." 

'reston  February  the  Plaintiffs  wrote  to  Luck :  "  Would 

Luck  ^®  disposed  to  accept  £500  for  your  rights  in  the  patent  as 

  enumerated  in  your  favour  of  25th  ult.,  subject  to  the  approval  of 

our  solicitor  ?  " 

On  the  11th  of  February  Luck  replied :  "  If  you  will  make  me 
a  decided  offer  by  return  of  post  or  telegram  of  £500  for  all  my 
rights  in  the  English  patent,  '  apparatus  for  the  gelatinization  or 
conversion  of  tinmalted  grain,'  No.  3881,  and  will  at  your  option 
pay  the  fees  for  renewal  or  prolongation  of  the  patent  as  they  fall 
due,  I  will  accept  such  offer.  I  also  transfer  to  you  all  my  inte- 
rest in  the  foreign  patents  for  the  same  invention  as  enumerated 
in  my  letter  dated  the  25th  of  January."  ..."  I  mentioned  that 
Captain  William  Turner  had  the  option  of  purchase  at  a  higher 
sum  up  to  the  27th  March.  If  you  close  with  me  now,  of  course 
you  would  occupy  the  same  position  as  I  now  hold,  and  would 
receive  any  money  paid  by  Captain  Turner  in  exercising  his 
right  of  purchase  by  the  27th  March  proxo." 

On  the  12th  of  February  telegram  from  Plaintiff  to  Luck  :  "  We 
do  not  quite  understand.  Has  Captain  Turner  your  offer  for 
England  as  well  as  the  Continent  until  March  ?  or  are  you  per- 
fectly free  to  negotiate  for  England  f  On  the  same  day  Liick 
replied  by  telegram :  "  Captain  Turner  has  the  option  of  purchase 
of  the  whole  of  the  patents,  including  England,  Option  termi- 
nates March  27th."  On  the  same  day  Luck  wrote  to  the  Plain- 
tiffs :  "  A  telegram  from  you  just  received,  and  reply  sent  off.  I 
have  by  a  written  agreement  given  to  Captain  Turner  the  option 
of  purchasing  the  English  and  foreign  patents,  always  reserving 
your  rights  in  the  English  patent "  (the  Plaintiffs  were  licensees) 
"  and  ditto  for  vinegar-making  purposes  in  England,  and  subject 
to  such  option,  I  can  sell  all  my  unreserved  rights  as  quoted  by 
me  in  my  last  communication  to  you.  If  you  decide  to  purchase 
you  acquire  all  my  rights  and  interests  in  the  foreign  and  Eng- 
lish patents,  and  take  all  profits  derivable  therefrom  which  would 
otherwise  be  due  to  me." 

On  the  same  day  the  Plaintiffs  replied  by  telegram :  "  We 
cannot  see  any  advantage  to  us  in  your  offer.    Had  Captain 
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Turner  no  option  in  the  English  portion  of  the  patent  then  we  C.  A. 
would  negotiate.  We  do  not  care  about  the  Continent.  Should  1884 
Captain  Turner  decide  not  to  accept,  let  us  know."  PiiESTox 

On  the  20th  of  February  the  Plaintiffs  wrote :  "Please  inform  us  ^^-^^ 

if  you  are  disposed  to  sell  the  sole  use  of  the  patent  for  producing   

saccharine  in  the  United  Kingdom,  and  for  what  consideration." 

On  the  21st  of  I'ebruary  Liich  replied  :  "  Since  writing  you  last 
the  agreement  between  Mr.  W.  Turner  and  myself  has  been 
somewhat  modified,  and  if  he  does  not  exercise  his  option  of 
purchase  by  the  19th  of  March  I  shall  be  pleased  to  offer  the  sale 
of  my  patent  for  conversion  of  raw  grain  to  you  as  explained  in 
my  former  letter,  viz.,  only  retaining  the  right  to  use  for  vinegar 
making.  I  should  have  written  before,  but  was  waiting  to  act 
upon  the  desire  expressed  in  your  last  letter,  i.e.,  to  write  you 
upon  learning  whether  Mr.  Turner  would  purchase  or  not.  My 
terms  to  sell  would  be  the  same  as  quoted  in  response  to  your 
question  as  to  whether  I  would  accept  an  offer  of  £500  for  the 
patent.    Terms  of  payment  as  suggested  by  yourselves." 

On  the  25th  of  March  Luoh  wrote  to  the  Plaintiffs  :  "  I  beg  to 
inform  you  that  the  option  of  purchase  vested  by  me  in  parties 
before  named  will  expire  on  Thursday,  the  27th  instant,  and  if 
your  intentions  are  unaltered,  I  shall  have  pleasure  in  completing 
the  sale  of  my  English  patent  for  using  unmalted  grains  (re- 
serving, as  explained  in  previous  letters,  the  right  to  make  and 
use  the  apparatus  for  vinegar  making)."  "  P.S. — The  terms  and 
conditions  of  sale  I  have  given  in  former  letters  after  the  receipt 
of  your  telegram." 

On  the  olst  of  March  the  Plaintiffs  replied  by  telegram :  We 
accept  your  off'er,  subject  to  approval  of  our  solicitors,  as  to  your 
rights  in  patent.  Please  reply  if  this  is  acceptable  to  you,"  and 
wrote  in  the  same  terms  on  the  same  day. 

(Jn  the  same  day  L^ich  replied  :  "  I  am  in  receipt  of  your  tele- 
gram, and  on  the  terms  before  stated  I  receive  your  acceptance 
of  the  off'er  of  my  ICnglish  patent  for  the  conversion  of  unmalted 
grain,  viz.,  your  acceptance  for  £500,  and  you  to  pay  stamp  fees 
for  extension  of  patent,  or  allow  it  to  lapse  at  your  option,  I 
retaining  the  right  to  make  and  use  tlie  apparatus  for  vinegar 
making." 
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C.  A.  The  Plaintiffs  at  once  placed  the  papers  in  the  hands  of  their 

1884  solicitors,  who  wrote  to  Luch  to  ask  for  particulars  of  the  foreign 
Peestox  colonial  patents.    Luck  replied  that  the  Plaintiffs  had  not 

IrcK      purchased  them.    A  correspondence  ensued  on  this  subject,  the 

  Plaintiffs'  solicitors  throughout  insisting  that  their  clients  had 

purchased  both  the  British  and  foreign  patents,  and  Luclcs  soli- 
citors insisting  that  the  agreement  only  extended  to  the  British 
patent. 

Pending  this  correspondence  Turner  wrote  to  the  Plaintiffs, 
stating  that  his  option  to  purchase  was  subsisting,  and  on  the 
22nd  of  April  Luck's  solicitors  wrote  to  the  Plaintiffs'  solicitors 
that  Turner  had  given  Luck  notice  that  he  would  purchase,  and 
by  a  subsequent  letter  stated  that  as  Turner  s  option  had  been 
exercised  Luck  had  no  power  to  sell  to  the  Plaintiffs. 

On  the  1st  of  May  the  Plaintiffs  issued  their  writ  in  this  action 
against  Luck,  claiming  specific  performance  of  an  agreement  for 
sale  to  them  of  the  English  patent  and  of  the  Defendant's  share 
and  interest  in  the  foreign  patents  for  the  same  invention  in 
France,  Belgium,  and  other  countries  therein  mentioned,  and  for 
an  injunction  to  prevent  Luck  from  disposing  of  or  parting  with 
his  interest  in  the  English  and  foreign  patents,  and  for  a 
receiver. 

The  Plaintiffs,  on  the  22nd  of  May,  moved  before  Mr.  Justice 
Kay  for  an  injunction.  Luck,  by  an  affidavit,  deposed  that  since 
the  Plaintiffs'  letter  of  the  20th  of  Eebruary  he  never  intended 
to  sell  his  interest  in  the  foreign  patents  along  with  the  English 
patent,  but  considered  that  he  was  negotiating  for  the  sale  of  the 
English  patent  alone,  and  that  he  was  advised  that  in  consequence 
of  the  subject-matter  of  the  alleged  agreement  having  never  been 
concluded  between  the  Plaintiffs  and  himself,  there  was  no  bind- 
ing agreement.  He  further  stated  the  facts  relating  to  Turner, 
and  deposed  that  he  was  advised  that  he  was  bound  to  transfer 
his  interest  in  the  English  patent  to  Turner.  Leave  was  given 
to  amend  by  making  Turner  a  party,  which  was  forthwith  done, 
and  the  motion  was  brought  on  again  on  the  12th  of  June.  It 
appeared  from  LucFs  affidavit  that  the  patent  had  been  assigned 
to  Turner  for  certain  purposes  which  had  failed,  but  he  had  not 
re-assigned  it  to  Luck,  so  that  it  was  at  law  vested  in  Turner. 
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Eastings,  Q.C.,  and  F.  Thompson,  for  the  Plaintiffs  : —        .  C.  A. 

The  agreement  on  its  true  construction  includes  the  foreign 

patents,  and  that  was  how  the  Plaintiffs  understood  it.    But  if  Pbestox 

the  Court  is  against  us  on  that,  we  are  content  to  ask  an  injunc-  Llck. 
tion  in  respect  of  the  English  patent  only. 

Bohinson,  Q.C.,  and  Lawson,  for  LucJc. 

W.  Pearson,  Q.C.,  and  Ingpen,  for  Turner. 

[The  cases  cited  are  referred  to  in  the  judgment.] 


Kay,  J.,  after  referring  to  the  dealings  with  Turner,  and 
stating  the  material  parts  of  the  correspondence,  proceeded  as 
follows  : — 

It  seems  to  me  that  on  the  true  construction  of  this  correspon- 
dence there  clearly  was  no  contract  in  respect  of  the  foreign 
patents. 

Then  it  is  contended  on  behalf  of  the  Plaintiffs  that,  even  if 
they  put  a  wrong  construction  on  the  correspondence,  they  are 
entitled,  although  their  writ  and  their  notice  of  motion  refer 
not  merely  to  the  English  patent  but  to  the  foreign  patents,  to 
say  now  at  the  bar,  "  If  we  are  wrong  the  Court  is  bound  to  put  a 
construction  on  the  correspondence,  and  will  give  us  relief 
according  to  the  construction  it  puts  on  it."  I  tried  to  illustrate 
that  argument  by  putting  an  analogous  case.  Suppose  a  man 
sold  "  all  that  my  estate  in  the  county  of  so  and  so,"  which, 
prima  facie,  would  make  a  perfectly  good  contract,  because  by 
ascertaining  what  estate  he  had  in  the  county,  you  may  render 
certain  that  which  on  the  face  of  the  contract  is  uncertain,  but  it 
turned  out  that  the  parties  were  never  at  one,  and  that  one 
meant  one  estate,  and  the  other  meant  another  estate,  could  it 
possibly  be  said  that  there  was  a  contract  ?  Or  again,  supposing, 
to  put  a  case  rather  nearer  to  this,  it  was  "  all  my  Held  in  the 
parish  of  yl.,"  and  there  were  two  closes,  and  the  plaiutilV  said 
"  By  '  field '  I  meant  botli  closes,"  but  the  defendant  said  "  Xo, 
the  field  that  was  meant  was  one  of  those  closes  alone,"  and  the 
correspondence  was  in  favour  of  the  defendant's  contention  that 
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C.  A.      by  "  field  "  was  meant  one  of  the  closes  alone,  can  the  plaintiff 
1884       come  forward  and  say    I  insist  on  specific  performance  and  I 
Peeston    insist  on  having  both  fields,  and  yet  if  the  Court  is  of  opinion 
that  the  contract  means  only  one  field,  then  I  will  insist  on 
having  one  field." 

A  contract  means  consensus  ad  idem.  Lord  Westbury,  than 
whom  very  few  people  had  greater  command  of  language,  puts 
it  thus  in  the  case  of  Chinnock  v.  MarcMoness  of  Ely  (1) :  "  An 
agreement  is  the  result  of  the  mutual  assent  of  two  parties  to 
certain  terms,  and  if  it  be  clear  that  there  is  no  consensus,  what 
may  have  been  written  or  said  becomes  immaterial."  If  I  may 
respectfully  say  so,  I  concur  in  every  word  of  that  definition, 
and  think  it  as  good  a  definition  of  contract  as  I  know  of. 
It  is  plain  to  my  mind  that  in  this  case  there  never  was  any 
consensus.  If  the  Plaintiffs'  evidence  is  to  be  believed,  and  I  do 
not  wish  for  a  moment  to  cast  any  discredit  upon  it,  the  Plaintiffs 
understood  that  they  were  bargaining  for  the  English  and  foreign 
patents  ;  the  Defendant  LucJc  understood  (and  as  it  seems  to  me 
with  very  much  more  reason,  because  that  I  hold  to  be  the  con- 
struction of  these  letters)  that  he  was  contracting  to  sell  not  the 
foreign  patents  but  the  English  patent  only.  How  is  it  possible 
for  the  Plaintiffs  to  say  that  there  was  a  consensus  ? 

Eeliance  is  placed  on  some  words  of  Lord  Eldon,  which  seem 
to  me  to  be  entirely  misapplied.  In  Kennedy  v.  Lee  (2)  Lord 
Eldon  said  (and  that  was  a  case  of  correspondence  from  which  a 
contract  was  sought  to  be  made  out),  "  The  Court  will,  in  all 
such  cases,  regard,  not  the  form  of  the  agreement,  but  the  sub- 
stance, whether  or  not,  in  point  of  fact,  such  an  agreement  has 
been  entered  into."  Then  he  goes  on  thus,  "  It  must  be  under- 
stood, however,  that  the  party  seeking  specific  performance  of 
such  an  agreement,  is  bound  to  find  in  the  correspondence,  not 
merely  a  treaty — still  less,  a  proposal — for  an  agreement ;  but  a 
treaty,  with  reference  to  which  mutual  consent  can  be  clearly 
demonstrated,  or  a  proposal  met  by  that  sort  of  acceptance,  which 
makes  it  no  longer  the  act  of  one  party,  but  of  both.  It  follows 
that  he  is  bound  to  point  out  to  the  Court  upon  the  face  of  the 
correspondence,  a  clear  description  of  the  subject-matter,  relative 
(1)  4  D.  J.  &  S.  638,  643.  (2)  3  Mer.  441,  450. 
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to  which  the  contract  was  in  fact  made  and  entered  into."    Then      C.  A. 
come  the  words  on  which  comment  has  been  made,  "  I  do  not  1884 
mean  (because  the  cases  which  have  been  decided  would  not  bear  prestox 
me  out  in  going  so  far),  that  I  am  to  see  that  both  parties  really  j^^^^ 
meant  the  same  precise  thing,  but  only  that  both  actually  gave  ^ — ^ 

their  assent  to  that  proposition  which,  be  it  what  it  may,  de   

facto  arises  out  of  the  terms  of  the  correspondence."  It  is  clear 
that  by  those  words  Lord  Eldon  meant  nothing  more  than  this, 
that  if  there  is  written  evidence  of  a  contract,  and  the  meaning 
on  the  face  of  it  is  quite  plain,  a  party  cannot  defend  himself  by 
saying  "I  did  not  mean  precisely  that,  I  meant  something  a 
little  different."  If  the  words  used  are  words  which,  if  you  read 
them  with  a  mind  desirous  of  understanding  them,  are  intelligible, 
a  slight  difference  or  a  slight  mistake  will  not  prevent  there 
being  a  contract,  but  w^here  a  mistake  goes  to  the  greater  part  of 
the  subject-matter,  as  here  the  whole  interest  in  these  foreign 
patents  numbering  ten,  you  cannot  say  that  it  is  a  slight 
mistake.  The  Plaintiffs  come  here  saying,  "  We  understood  this 
contract  to  be  not  for  the  English  patent  alone,  but  for  ten 
foreign  patents  into  the  bargain,  and  we  claim  all  those  ten 
patents."  If  the  Court  should  hold  that  to  be  a  claim  which  the 
written  evidence  of  the  agreement  does  not  warrant,  it  is  im- 
possible for  the  Plaintiffs  at  the  bar  to  fall  back  on  that  which  is 
the  true  construction  of  the  agreement,  and  say  "  There  is  a  con- 
tract between  us  for  that  lesser  thing  which  up  to  this  moment 
we  have  utterly  repudiated." 

There  is  another  reason  why  it  seems  to  me  impossible  that 
the  Plaintiffs  should  succeed.  Suppose  this  contract  were  am- 
biguous, it  is  settled  by  a  series  of  cases,  one  of  the  last  of  which 
is  TampUn  v.  James  (1),  that  where  there  is  a  mistake  con- 
tributed to  by  the  plaintiff,  it  is  impossible  that  the  plaintiff 
can  obtain  specific  performance.  Now,  if  there  was  a  mistake 
here,  whose  fault  was  it?  I  do  not  think  there  was  any  mis- 
take on  the  part  of  Liwh ;  but  if  there  had  been,  the  fault  of 
that  mistake  is  absolutely  the  Plaiutiifs'  own,  because,  after 
having  said  "We  do  not  want  to  have  anything  to  do  with 
the  foreign  patents,"  they  commence  a  new  negotiation  for  the 

(1)  15  Ch.  IX  215. 
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C.  A.  English  patent  only,  and  I  cannot  conceive  anything  more 
1884  likely  to  mislead  as  to  what  the  intention  of  the  Plaintiffs  was 
Preston  than  the  telegram  and  the  later  letters  which  I  have  read. 
Therefore,  even  if  I  thought  that  this  correspondence  could  be 
construed  according  to  the  Plaintiffs'  view,  I  should  say  that 
the  mistake  on  the  part  of  Luek  would  have  been  contributed  to, 
if  not  induced  or  caused  by,  the  telegram  and  letters  of  the 
Plaintiffs,  which  pointed  to  a  negotiation  for  the  English  patent 
only.  It  is  said  that  hereafter  there  may  be  an  amendment. 
The  Plaintiffs  may  make  such  amendment  as  they  like,  but  cer- 
tainly I  shall  deal  with  this  matter  before  me  now  on  the  footing 
of  the  case  which  they  have  set  up  in  their  affidavits,  and  by 
the  indorsement  on  their  writ,  and  by  their  notice  of  motion.  I 
hold  that  that  case  fails  entirely,  and  I  therefore  refuse  this 
motion  with  costs. 

Hastings,  Q.C. : — Your  Lordship  understood  me  as  asking  iot 
liberty  to  amend  my  writ  at  the  present  moment,  and  pray  in  the 
alternative  ? 

Kay,  J. : — Quite  so. 

C.  A,         The  Plaintiffs  appealed,  and  the  appeal  was  heard  on  the  8th 
of  August,  1884. 

Hastings,  Q.C,  and  F.  Thompson,  for  the  Plaintiffs. 
Rohinson,  Q.C,  and  Lawson,  for  LucJc. 
W.  Pearson,  Q.C,  and  Ingjpen,  for  Turner, 


Baggallay,  L.J. : — 

This  is  an  appeal  against  the  refusal  of  Mr.  Justice  Kay  to 
grant  an  injunction  restraining  the  dealing  with  or  assigning 
certain  letters  patent.  Were  it  not  for  the  great  experience  of 
the  learned  Judge,  who  heard  this  case  at  considerable  length, 
and  came  to  the  conclusion  that  the  application  to  him  should  be 
refused,  I  should  have  thought  it  very  clear  that  an  interim  in- 
junction ought  to  be  granted.  I  intend  to  go  as  little  into  the 
circumstances  of  the  case  as  possible ;  but  at  the  same  time  I 
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must  to  some  extent  refer  to  them  for  the  purpose  of  explaining  c.  A. 
my  reasons  for  arriving  at  that  conclusion.  [His  Lordship  then  i884 
shortly  stated  the  facts,  and  proceeded  as  follows : — ]  Peestox 

Mr.  Justice  Kays  view  of  the  case  appears  to  have  been  that 
there  was  a  correspondence  of  such  a  nature  as,  on  the  face  of  it, 
would  amount  to  a  contract ;  but  that,  inasmuch  as  Mr.  Luck 
only  considered  himself  to  be  selling  the  English  patents,  and 
the  Plaintiffs  considered  that  they  were  buying  both  the  English 
and  foreign  patents,  there  had  not  been  that  consensus  ad  idem 
which  is  necessary  to  make  a  binding  contract  between  the 
parties,  and  that  therefore  the  Plaintiffs  had  not  got  a  contract 
which  they  could  enforce.  With  all  respect  to  Mr.  Justice  Kay, 
I  think  he  was  in  error  in  proceeding  upon  that  ground,  because, 
after  the  affidavit  of  Mr.  Luch  had  been  put  in,  and  when  the 
matter  was  before  the  learned  Judge  for  his  decision,  the  Plaintiff 
waived  all  claim  to  an  injunction  as  to  the  foreign  patents,  and 
adopting  the  view  of  the  Defendant,  Mr.  Luch,  that  the  agree- 
ment had  reference  to  the  English  patent  only,  he  was  prepared 
to  ask  for  an  injunction  restraining  dealing  with  the  English 
patent  alone.  Now,  so  far  as  the  matter  rested  on  the  ground  on 
which  the  learned  Judge  proceeded,  it  appears  to  me  that  the 
proper  course  to  have  pursued  would  have  been  to  have  allowed 
an  amendment  of  the  writ,  so  as  to  limit  the  action  to  the  alleged 
sale  of  the  English  patent,  and  then  to  have  granted  an  injunc- 
tion restraining  parting  with  that  patent  until  the  hearing  of  the 
action. 

[His  Lordship  then  weni  into  the  part  of  the  case  relating  to 
Captain  Turner  s  alleged  right  of  pre-emption,  and  stated  his 
view  to  be  that  there  was  a  grave  question  to  be  decided  at  the 
hearing,  and  that  until  then  matters  ought  to  be  kept  in  statu  c[iio.^^ 

Cotton,  L.J. : — 

1  am  of  the  same  opinion.  This  is  an  application  only  for  an 
interlocutory  injunction,  the  object  of  which  is  to  to  keep  things 
in  statu  quo,  so  that,  if  at  the  hearing  the  Plaintiffs  obtain  a 
judgment  in  their  favour,  the  Defendants  will  have  been  pre- 
vented from  dealing  in  the  meantime  with  the  property  in  sucli 
a  way  as  to  make  that  judgment  ineffectual.    Of  course,  in  order 
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to  entitle  the  Plaintiffs  to  an  interlocutory  injunction,  though 
the  Court  is  not  called  upon  to  decide  finally  on  the  right  of  the 
parties,  it  is  necessary  that  the  Court  should  be  satisfied  that 
there  is  a  serious  question  to  be  tried  at  the  hearing,  and  that  on 
the  facts  before  it  there  is  a  probability  that  the  Plaintiffs  are 
entitled  to  relief.  I  shall  express  no  final  opinion  on  the  question 
whether  there  was  a  concluded  contract  between  the  Plaintiffs 
and  Litch.  It  may  be  that  when  the  letters  are  scanned  more 
narrowly  and  critically  there  is  no  concluded  agreement,  but  my 
present  impression  is  that  there  was  an  offer  and  an  acceptance^ 
though,  as  is  very  often  the  case  when  a  contract  has  to  be  made 
out  from  letters,  the  case  is  not  perfectly  plain.  But  what  Mr. 
Justice  Kay  decided  was  this,  that  as  the  Plaintiffs  came  here 
contending  that  what  they  were  to  buy,  and  the  Defendant  Luch 
was  to  sell,  were  the  English  and  the  foreign  patents,  and  the 
letters  on  which  the  contract  is  sought  to  be  made  out  referred 
only  in  his  Lordship's  opinion  to  the  English  patent,  there  was 
no  consensus  ad  idem  which  is  essential  to  a  contract.  Now, 
where  parties  enter  into  a  written  contract,  what  they  have 
agreed  to  must  depend  on  the  construction  of  that  contract. 
It  is  very  true  that  in  some  cases,  if  the  party  against  whom 
specific  performance  is  sought  to  be  obtained,  satisfies  the  Court 
by  clear  evidence  that  what  he  on  the  terms  of  the  contract 
appears  to  have  contracted  for  was  not  in  his  mind  the  things 
in  respect  of  which  he  was  bargaining,  the  Court  will  refuse 
specific  performance,  but  that  is  only  because  in  cases  of  specific 
performance  the  Court  does  not  grant  that  special  equitable 
relief  if  it  finds,  for  any  reason,  that  it  would  be  what  is  called  a 
hardship  or  unreasonable  to  compel  the  defendant  specifically 
to  perform  the  contract.  If  here  the  position  of  the  parties  were 
reversed,  and  the  present  Plaintiffs  could  satisfy  the  Court  that 
although  upon  the  true  construction  of  these  letters  the  English 
patent  alone  was  the  subject  of  the  agreement,  they  never  in- 
tended to  offer  £500  for  the  English  patent  alone,  but  for  the 
English  and  foreign  patents  together,  the  Court  would  probably 
refuse  specific  performance  against  them.  But  if  the  letters 
themselves  make  a  concluded  agreement  in  writing,  then,  in  my 
opinion,  the  mere  fact  that  down  to  the  time  when  the  parties 
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were  before  Mr.  Justice  Kay,  the  Plaintiffs  were  contending  that 
on  the  true  construction  of  those  letters  they  included  something- 
more  than  he  has  now  decided  they  did  include,  is  no  reason  for 
saying  that  there  is  not  any  agreement  enforceable  in  equity 
against  the  Defendant,  who  says  that  from  the  very  first  he  in- 
tended this  to  be  a  contract  for  the  British  patent.  If  the  Plain- 
tiffs were  to  bring  their  action  to  a  hearing,  asking  for  specific 
performance  of  the  agreement  for  an  assignment  of  the  English 
and  foreign  patents,  and  the  Court  decided  that  they  were  entitled 
only  to  take  the  English  patent,  they  might  say — Then  we  will 
have  our  action  dismissed.  But  the  Plaintiffs  are  ready  to  amend 
their  writ  and  confine  the  relief  asked  to  a  specific  performance 
of  the  contract  as  regards  the  English  patent.  That,  in  my 
opinion,  if  we  grant  an  injunction,  they  ought  to  undertake  to  do, 
but  the  mere  fact  that  they  put  an  erroneous  construction  on  a 
contract  in  writing  existing  between  them  and  the  Defendant 
Luck,  and  .  insisted  that  it  included  what  it  does  not  in  fact 
include,  is,  in  my  opinion,  no  ground  for  saying  that  there  is  no 
contract.  As  the  motion  was  refused  on  that  ground  it  is  our 
duty  to  express  our  opinion  upon  it,  but  we  do  not  give  a  con- 
cluded opinion  on  any  other  point.  All  we  can  say  is  that  there 
being  prima  facie  a  contract  between  the  Plaintiffs  and  LucJc, 
what  ought  to  be  done  is  to  keep  things  in  static  quo  till  the 
hearing.  [His  Lordship  then  expressed  his  opinion  that  there 
was  great  doubt  whether  Captain  Turner  had  any  such  right  of 
pre-emption  as  would  defeat  the  Plaintiffs'  claim,  and  that  as 
regarded  him  also  matters  should  be  kept  in  statu  quo  till  the 
hearing.] 

Under  those  circumstances  I  think  that  we  ought  to  grant  an 
injunction  restraining  both  the  Defendants  from  dealing  with  the 
English  patent  till  the  hearing  or  further  order.  Of  course  that 
will  be  accompanied  with  an  undertaking  on  the  part  of  the 
Plaintiffs  to  amend,  and  the  usual  undertaking  in  damages  if  at 
the  hearing  the  Court  thinks  they  are  in  the  wrong. 


C.  A. 

1884 
Prestoi? 

V. 

Luck. 

Cotton,  L.J. 


LiNDLEY,  L.  J.  : — 

The  question  we  have  to  consider  is  what  is  proper  to  be  done 
between  this  time  and  the  hearing  of  the  action.    AVe  have  not 
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now  to  decide  the  rights  of  the  parties  any  further  than  is  neces- 
sary for  determining  that  question.  In  order  to  determine  that 
question,  it  is  absolutely  essential  to  see  whether  the  Plaintiffs 
have  any  locus  standi.  They  put  their  case  on  the  agreement,  and 
if  there  is  no  agreement,  they  are  out  of  Court.  In  my  opinion 
there  is  an  agreement,  for  I  think  that  the  correspondence  running 
through  February  and  March,  and  ending  with  the  telegram 
of  the  31st  of  March,  amounts  to  an  agreement  to  sell  the 
English  patent.  That  gives  the  Plaintiffs  a  prima  facie  right 
to  have  matters  kept  in  statu  quo  to  this  extent,  that  their  rights 
under  that  agreement  shall  not  be  defeated  before  the  hearing. 
Without  expressing  our  opinion  as  to  the  rights  or  claims  of 
Captain  Turner,  it  appears  to  me  that  we  ought  not  to  allow  him 
and  Mr.  Luch  to  deal  with  this  patent  so  as  to  deprive  the  Plain- 
tiffs of  such  rights  as  they  seek  to  establish.  The  Plaintiffs  must 
undertake  to  amend  their  writ,  and  they  must  give  the  usual 
undertaking  to  be  answerable  in  damages,  and  there  will  be 
an  injunction  restraining  Captain  Turner  and  Mr.  Luch  from 
assigning  or  dealing  with  the  patent  until  the  hearing  or  further 
order. 

As  to  the  costs,  we  all  think  that  the  costs  of  the  parties  in 
the  Court  below  ought  to  be  costs  in  the  action,  and  that  the 
Plaintiffs  ought  to  have  the  costs  here. 


Solicitors  for  Plaintiffs :  W.  W.  Wynne  dt  Son. 
Solicitor  for  Luch:  J.  H.  Johnson. 
Solicitor  for  Turner :  E.  Kennedy. 


H.  C.  J. 
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Ex  parte  BATH.    In  re  PHILLIPS.  0^ 

1883 

Proof  in  Banlcruptcy — Loan  from  Building  Society — Premium  jyayahle  in 

Instalments.  ^' 

Nov.  19. 

A  member  of  a  building  society  borrowed  from  the  society,  on  the  security  C.  A. 
of  a  mortgage,  £1200,  for  which  he  was  to  pay  £144  premium  and  interest  1884 
at  5  per  cent.  jDcr  annum.    The  principal,  premium,  and  interest  were  made     June  20. 

payable  by  the  borrower  to  the  society  in  a  fixed  number  of  monthly  in-   

stalments,  each  of  which  consisted  of  principal,  premium,  and  interest. 
The  borrower  having  filed  a  liquidation  petition,  and  the  mortgage  being 
insufficient : — 

Held  (affirming  the  decision  of  Bacon,  C.J.),  that  the  premium  was  not 
in  the  nature  of  interest,  and  that  the  society  were  entitled  to  prove  for  it 
in  the  liquidation. 

H.J.  PHILLIPS  having  filed  a  liquidation  petition  in  the  ^Jc?- 
mow^ow  County  Court,  his  creditors,  on  the  16th  of  February,  1881, 
resolved  on  a  liquidation  by  arrangement,  and  appointed  a  trus- 
tee. In  the  liquidation  the  Liberator  Permanent  Benefit  Building 
Society  tendered  a  proof  for  an  amount  which  they  alleged  to  be 
due  to  them  by  the  debtor  for  arrears  of  repayments  and  fines, 
under  covenants  contained  in  three  mortgage  deeds  executed  by 
him  in  favour  of  the  society,  and  for  some  costs  and  payments 
made  by  them  on  his  behalf.  In  their  affidavit  of  proof  they 
stated  their  willingness  to  give  up  their  security  to  the  society 
on  payment  of  a  sum  at  which  they  assessed  its  value.  One  of 
the  mortgages  was  given  to  secure  payment  to  the  society  of  a 
sum  of  £1200,  which  they  had  advanced  to  the  mortgagor,  a  sum 
of  £144  by  way  of  premium  or  commission  for  the  advance,  and 
interest  at  5  per  cent,  per  annum  on  £1344  from  the  date  of  the 
deed.  The  whole  amount  was  to  be  paid  by  monthly  instalments 
of  £12  12s.  in  each  month  during  a  term  of  twelve  years.  The 
deed  provided  that  each  monthly  instalment  should  when  paid 
be  applied  (1.)  in  payment  of  the  interest  due  at  the  time  of 
-payment ;  (2.)  in  payment  of  the  premium  till  the  whole  should 
be  discharged ;  (3.)  in  payment  of  the  principal.  Tlie  provisions 
of  the  deed  are  fully  stated  in  the  report  of  Ex  parte  Bath  (1). 

(1)  22  Ch.  D.  450. 
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C.  A,      The  other  two  mortgage  deeds  were  in  a  similar  form.  The  Court 
1884       of  Appeal  held  in  Ex  parte  Bath  (1)  that,  as  to  so  much  of  the 
Exparte    amount  claimed  as  represented  interest  payable  subsequently 
Bath.         ^^le  filing  of  the  liquidation  petition,  the  proof  could  not  be 
Phillips,    admitted.    An  account  was  then  carried  in  by  the  society,  and 
the  Eegistrar  of  tHe  County  Court  disallowed  the  claim  of  the 
society  for  all  payments  in  respect  of  premiums  which  accrued 
due  after  the  filing  of  the  liquidation  petition. 

The  Judge  of  the  County  Court  affirmed  this  decision. 
The  society  appealed  to  the  Chief  Judge.    The  appeal  was 
heard  on  the  19th  of  JSTovember,  1883. 

John  Chester,  and  Herhert  Beed,  for  the  Appellants  : — 

The  Eegistrar  has  taken  the  ruling  of  the  Court  of  Appeal  in 
Ex  parte  Bath  on  interest  as  applicable  to  premium;  this  is 
wrong. 

A  building  society  may  charge  a  premium  on  the  amount  of 
an  advance  proportioned  to  the  intended  duration  of  the  loan, 
and  require  that  such  premium  be  added  to  the  principal  sum 
advanced,  and  that  interest  be  paid  on  the  whole :  Harvey  v. 
Municipal  Permanent  Investment  Building  Society  (2).  We  are 
entitled  to  the  benefit  of  our  contract,  and  to  have  interest  on 
premiums  and  capital. 

F.  Turner,  for  the  trustee : — 

The  Court  must  look  at  the  substance,  not  at  the  form,  and  in 
substance  these  premiums  are  nothing  but  interest  under  another 
name.  The  case  is  analogous  to  the  case  of  attempting  to  obtain 
an  additional  or  further  security  by  attornment  at  a  fictitious  or 
excessive  rent :  Ex  parte  Williams  (3)  ;  Ex  parte  Jackson  (4). 

BACoisr,  C.J. : — 

By  the  mortgage  deed  the  contract  between  the  parties  is 
plainly  stated  thus  :  "  We  will  lend  you  £1200  if  you  will  agree 
to  become  our  debtor  for  £1344."  I  cannot  alter  the  contract 
which  the  parties  have  thus  made.   The  judgment  of  Jessel,  M.K., 

(1)  22  CtL.  D.  450.  (3)  7  Ch.  D.  138. 

(2)  52  L.  J.  (Ch.)  349.  (4)  14  Ch.  D.  725. 
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in  Ex  parte  Bath  (1)  is  that  on  which  I  am  to  rely.  The  mortgage      C,  A. 
deed  provides  for  the  payment  of  a  gross  sum  of  principal  and  1884 
premium.    What  is  this  "  gross  sum  "?     It  is  as  much  for  the  parte 
principal  as  for  the  principal  and  premium,  and  on  this  debt  Bath. 
interest  becomes  due.   Monthly  instalments  are  only  the  mode  in  Phillips. 
which  the  repayment  is  to  be  made,  and  that  the  premium  and 
the  principal  are  lumped  in  one  sum  cannot  make  any  difference. 
I  think,  therefore,  that  the  Kegistrar  has  gone  wrong.    There  is 
only  one  aggregate  sum,  though  it  consists  of  capital  and  premium, 
and  on  that  aggregate  sum  the  mortgagee  is  entitled  to  interest. 
I  make  no  order  as  to  costs.    The  County  Court  Judge's  order, 
oonfirming  the  Eegistrar  s  report,  will  be  discharged. 

F.  a.  A.  W. 

The  trustee  appealed  from  this  decision.     The  appeal  was      c.  A. 
heard  on  the  20th  of  June,  1884. 

F.  Turner,  for  the  Appellant : — 

The  premium  is  really  interest  under  another  name  ;  it  is  not 
a  sum  which  was  ever  received  by  the  debtor.  It  is  a  bonus  in  the 
nature  of  interest  paid  by  the  society  for  the  loan.  The  former 
decision  of  this  Court  in  Ex  parte  Bath  (2)  applies :  Ex  parte 
Bobinson  (3). 

John  Chester,  and  Herhert  Beed,  for  the  building  society : — 

The  premium  is  not  at  all  in  the  nature  of  interest.  The  loan 
is  made  repayable  in  instalments  for  the  convenience  of  the 
borrower  and  the  premium  is  a  lump  sum  which  he  agrees  to 
pay  for  that  convenience,  and  that  sum  also  is  for  his  convenience 
made  payable  in  instalments.  The  method  of  repayment  by  in- 
stalments involves  considerable  trouble  to  the  society,  and  this  is 
compensated  by  the  payment  of  a  premium  or  bonus.  The  pre- 
mium is  due  at  once  on  the  advance,  though  the  payment  of  it  is 
postponed ;  debitum  in  prmenti,  solvendum  in  futuro, 

F.  Turner,  in  reply : — 

The  premium  is  really  interest,  and  it  can  make  no  difference 

(1)  22  Oh.  I).  451.  (2)  22  Cli.  D.  150. 

(3)  31  L.  J.  (Bkcy.)  12. 
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that  it  is  called  by  another  name.  By  calling  all  the  payments 
of  interest  premium,  the  rule  that  interest  accruing  due  after  the 
commencement  of  a  bankruptcy  cannot  be  proved  in  the  bank- 
ruptcy, unless  there  is  a  surplus,  would  be  entirely  evaded :  Ex 
parte  Williams  (1).  The  question  is  as  to  the  right  of  the  general 
creditors. 

Baggallay,  L.J. : — 

On  the  former  occasion  the  attention  of  this  Court  was  in  no 
way  directed  to  any  possible  distinction  between  principal  and 
premium  on  the  one  hand,  or  between  interest  and  premium  on 
the  other  hand.  The  simple  question  then  argued  and  decided 
was,  that  there  could  be  no  proof  in  respect  of  so  much  of  the 
claim  as  represented  interest  which  accrued  subsequently  to  the 
date  of  the  filing  of  the  liquidation  petition.  The  accounts  have 
since  been  taken,  and  the  objection  is  now  raised  that,  as  regards 
so  much  of  the  amount  which  is  found  due  to  the  society  as  repre- 
sents premium,  it  is  in  the  nature  of  interest,  not  of  principal, 
and  that  consequently  there  ought  to  be  a  disallowance  in  respect 
of  it  similar  to  the  general  disallowance  in  respect  of  interest. 
That,  I  take  it,  is  the  sole  question  which  we  have  now  to 
consider. 

It  has  been  contended  that  the  former  decision  of  this  Court 
really  disposed  of  the  question,  inasmuch  as  it  directed  the 
computation  of  interest  only  up  to  the  time  of  the  filing  of  the 
petition.  I  am  of  opinion  that,  having  regard  to  the  terms  of  the 
mortgage  deed,  the  premium  is  clearly  made  a  portion  of  the  prin- 
cipal money,  and  is  not  in  any  way  to  be  regarded  as  a  debt  in 
the  nature  of  interest. 

It  has  been  suggested  by  Mr.  Turner  that  a  proceeding  of  this 
kind  is  of  the  nature  of  a  fraud  on  the  bankruptcy  law.  But 
when  the  matter  was  before  the  Court  of  Appeal  on  the  former 
occasion  they  distinctly  recognised  the  fact  that  the  claim  of  the 
building  society  was  made  up  of  three  parts — the  original  prin- 
cipal money,  that  which  is  called  premium,  and  interest.  If  the 
Court  had  thought  that  the  charge  in  respect  of  premium  was  one 
which  ought  not  to  be  allowed  in  bankruptcy,  the  Court  would 

(1)  7  Ch.  D.  138. 
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1884 
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have  taken  cognisance  of  it  then,  and  would  not  have  sent  the      C.  A. 
case  back  to  the  County  Court  to  take  the  account  in  the  way  in  1884 
which  they  did.    In  my  opinion,  therefore,  the  view  of  the  Appel-  'parte 
lant  is  not  well  founded,  but  the  premium  is  in  the  nature  of 
principal  and  not  in  the  nature  of  interest.    The  appeal  fails,  and  Phillips. 
it  must  be  dismissed  with  costs.    I  think  it  is  very  unfortunate 
that  the  trustee  did  not  direct  attention  to  this  matter  on  the 
former  occasion.    If  he  had  done  so  much  expense  would  have 
been  saved. 

Cotton,  L.J. : — 

I  am  of  the  same  opinion.  This  point  was  certainly  not 
decided  in  favour  of  the  Appellant  on  the  former  occasion.  I  am 
in  some  doubt  whether  it  was  not  really  then  decided  against 
him.  This  Court  directed  an  account  to  be  taken  of  what  was 
due  to  the  society  for  principal,  premium  (without  any  limita- 
tion), and  interest  down  to  the  commencement  of  the  liquidation. 
Now,  although  under  proper  circumstances  the  Court  would  not 
hold  the  parties  conclusively  bound  by  that  as  to  the  premium, 
there  was  certainly  nothing  in  the  decision  in  any  way  in  favour 
of  the  present  Appellant  except  as  to  the  principle,  which  is 
undoubted,  that  you  cannot  claim  interest  after  the  commence- 
ment of  a  bankruptcy  in  computing  the  amount  of  a  debt.  Ex 
parte  BoUnson  (1)  lays  it  down,  though  it  was  hardly  necessary 
to  cite  an  authority  for  that,  that  under  whatever  guise  interest 
is  introduced  into  a  contract,  the  Court,  if  it  finds  that  the  real 
intention  was  to  give  interest  in  another  form,  will  not  allow  a 
proof  in  respect  of  it  in  bankruptcy. 

Is  then  this  premium,  independently  altogether  of  our  previous 
decision,  really  interest  ?  In  my  opinion  it  is  not.  The  debtor, 
who  was  a  member  of  the  society,  applied  for  an  advance  of 
£1200,  which  they  agreed  to  give  him,  he  agreeing  to  pay  £144 
as  and  by  way  of  commission  for  the  advance.  These  building 
societies  lend  mcmcy  on  very  special  terms,  and  they  always,  as 
-they  have  a  perfect  right  to  do,  require  premiums  for  the  advances 
which  they  make.  What  is  done  with  the  premium  in  this  case? 
It  is  added  to  the  £1200,  and  the  debtor  agrees  to  pay  the  two 
(1)  31L.  J.  (Bkcy.)12. 
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C.  A.      sums  of  £1200  and  £144,  making  the  aggregate  sum  of  £1344, 
1884      together  with  interest  thereon  from  the  date  of  the  mortgage  deed ; 
Ex  parte    that  is,  on  both  sums  he  pays  interest.    Then  the  payment  of 
Bath.      principal,  premium,  and  interest  is  to  be  made  by  monthly  instal- 
PniLLips.    ments  of  £12  12s.,  and  the  deed  provides  that  the  £12  12s.  is  to 
Cotton,  L.J-.    ^®  applied,  first,  in  payment  of  interest,  next  in  payment  of  the 
premium,  and  then  in  payment  of  the  principal  money  advanced. 
But  there  is  nothing  to  shew  that  the  premium  is  really  interest 
under  another  guise.    It  is  true  the  payments  depend  on  the 
time  in  which  the  loan  is  to  be  repaid,  for  the  society  agreed  not 
to  call  in  the  loan  except  in  the  way  provided  by  their  rules  and 
by  the  deed.    Of  course  the  value,  to  the  borrower,  of  the  sum 
which  was  to  be  advanced  on  the  mortgage  depends  upon  the  time 
for  w^hich  the  society  bind  themselves  not  to  require  its  repay- 
ment.   But  the  premium  is  a  certain  sum  which  is  covenanted  to 
be  paid,  and  a  debt  is  created  at  once,  although  the  society  agree 
that  they  will  not  require  the  payment  of  it  to  be  made,  as  they 
agree  not  to  require  repayment  of  the  money  actually  advanced, 
except  by  certain  instalments.    It  is  clear  to  my  mind  that  this 
premium  is  not  merely  interest  under  another  name,  but  that  it  was 
agreed  to  be  paid  as  a  principal  sum  due  by  the  person  applying 
for  the  loan  as  that  which  the  advance  was  worth  to  him  over  and 
above  any  interest  which  the  society  might  require.    In  my 
opinion,  therefore,  the  Chief  Judge  was  right,  and  the  appeal 
must  be  dismissed. 

LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  On  looking  at  the  mortgage  deed 
and  considering  the  mode  of  working  these  societies,  I  am  quite 
satisfied  that  this  premium  has  nothing  whatever  to  do  with 
interest.  It  is  a  sum  which  is  not  altogether  arbitrary,  because 
it  is  calculated  with  reference  to  the  duration  of  the  loan.  The 
object  is  to  fix  a  sum  which  it  will  be  worth  the  borrower's  while 
to  pay  for  the  accommodation  granted  him  by  the  society — that 
accommodation  being  the  payment  of  the  principal  and  interest 
by  instalments.  It  is  not  a  cloak  for  getting  compound  interest, 
or  anything  of  that  kind  ;  it  is  a  charge  made  for  the  convenience 
granted  to  the  borrower.    There  is  nothing  illegal  in  it,  nothing 
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uncommon,  nothing  oppressive,  and  it  appears  to  me  that  it  would      C.  A. 
be  an  entire  mistake  to  call  it  interest  in  any  sense  or  shape.    If  1884 
you  look  at  the  deed  it  is  quite  plain  it  is  not  treated  as  interest,  .parte 
because  the  deed  draws  a  distinction  between  the  actual  sum  ^^'^^ 
advanced,  the  £1200,  the  premium,  and  the  interest.  The  advance  Phillips. 
and  the  premium  are  first  capitalized,  and  interest  is  charged  on 
the  aggregate  sum,  and  then  there  is  the  clause  which  provides 
for  the  application  of  the  instalments.    But  we  must  look  at  the 
substance  of  the  thing,  and  I  am  satisfied  that  the  premium  is 
not  in  the  nature  of  interest.    I  think  the  Chief  Judge  was 
quite  right. 

Solicitor  for  trustee :  S,  Bumney. 

Solicitors  for  society  :  Bonner,  Wright^  &  Co. 

W.  L.  C. 


In  re  NOKWICH  EQUITABLE  EIEE  INSUEANCE  c.  a. 

COMPANY.  1884 

V.-C.  B. 

Winding-up — Examination  of  former  Officer  under  Companies  Act,  1862  j^^,^^ 
(25  &  26  Vict.  c.  89),  s.  115  [Revised  Ed.  Statutes,  vol.  xiv.,  p.  221']— 
General  Order  of  the  11th  of  November,  1862,  Eule  lx. — Leave  to  Creditor       ^'  ^' 
to  attend  "  the  Proceedings  " — Bight  of  Creditor  to  he  present.  Aag^. 

A  person  wlio  liad  brouglit  in  a  large  claim  as  creditor  of  a  company 
which  was  being  wound  up,  obtained  an  order  giving  him  liberty  "  to  attend 
the  proceedings  in  this  ipatter  at  his  own  expense."  The  liquidator  after- 
wards took  out  a  summons  under  sect.  115  for  the  examination  of  a  former 
officer  of  the  company  with  a  view  to  obtaining  information  as  to  the 
circumstances  under  which  the  claim  of  the  alleged  creditor  arose.  The 
alleged  creditor  claimed  a  right  to  be  present  at  the  examination  : — 

.Held  (affirming  the  decision  of  Bacon j  V.C.),  that  he  ought  not  to  be 
allowed  to  be  present  at  the  examination. 

A-N  order  for  winding  up  this  company  was  made  on  the  14th  of 
June,  1883.  The  Boyal  Insurance  Company  and  several  other 
insurance  companies  brought  in  claims  to  rank  as  creditors  for 
sums  amounting  to  about  £20,000.  On  the  17th  of  December, 
1883,  on  the  application  of  these  companies,  an  order  was  made 
"  that  the  said  insurance  companies  be  at  liberty  to  attend  the 
proceedings  in  this  matter  at  their  own  expense." 

The  official  liquidator  after  this  obtained  an  order  under  the 
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Companies  Act,  1862,  s.  115,  for  the  examination  of  Mr.  /.  S. 
Skipper,  the  late  manager  of  the  company.  The  liquidator 
deposed  that  the  claims  of  the  above  insurance  companies  to  a 
great  extent  arose  out  of  agreements  or  arrangements  styled 
"  treaties  "  alleged  to  have  been  entered  into  on  behalf  of  the 
Norwich  Company  with  the  insurance  companies  ;  that  the  books 
and  papers  of  the  Norwich  Company  had  been  carelessly  kept, 
and  that  it  was  impossible  to  obtain  substantial  information  from 
them  about  the  treaties ;  that  the  late  officers  of  the  company 
were  the  only  persons  who  could  supply  reliable  information ; 
that  Skipper  was  the  chief  person  who  on  behalf  of  the  Norwich 
Company  was  concerned  with  the  treaties  ;  that  he  was  a  hostile 
witness,  and  that  it  was  not  advisable  to  put  him  forward  as  a 
witness  in  opposition  to  the  claims  of  the  insurance  companies ; 
and  that  the  order  for  his  examination  had  therefore  been 
obtained  under  sect.  115.  The  order  directed  the  examination  of 
the  witness  but  did  not  state  that  it  was  under  sect.  115. 

An  appointment  was  made  for  the  examination  of  Skipper  on 
the  11th  of  June,  1884,  and  notice  of  it  was  given  to  the  insur- 
ance companies.  They  instructed  counsel  to  appear  and  cross- 
examine.  On  the  appointment  being  attended  the  liquidator 
stated  that  the  examination  was  under  sect.  115,  and  that  he 
objected  to  the  attendance  of  the  insurance  companies.  They 
accordingly  retired,  on  the  arrangement  that  the  matter  should 
be  brought  before  the  Judge,  and  that  if  he  decided  that  they 
were  entitled  to  be  present  they  should  be  furnished  with  a  copy 
of  the  depositions. 

The  liquidator  accordingly  moved,  on  the  20th  of  June,  1884, 
before  Vice- Chancellor  Bacon,  for  a  declaration  that  the  Boyal 
Insurance  Company  were  not  entitled  to  attend  any  examinations 
or  proceedings  instituted  or  carried  on  by  the  official  liquidator 
under  sect.  115,  and  that  they  might  be  directed  not  to  attend 
any  such  examinations  or  other  proceedings,  and  that,  if  neces- 
sary, the  order  of  the  17th  of  December,  1883,  might  be  discharged 
or  varied. 


Marten,  Q.C.,  and  Seward  Brice,  for  the  official  liquidator : — 
This  is  not  "  a  proceeding  "  within  the  meaning  of  the  60th 
Kule  of  the  General  Order  of  November,  1862,  regulating  sect.  115 
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of  the  Companies  Act,  1862  :  In  re  Greys  Brewery  Company  (1)  ; 
and  the  Court  will  direct  that  the  claimant  do  not  attend. 

Methold,  for  the  witness,  asked  that  the  examination  might  be 
conducted  as  privately  as  possible. 

Hemming,  Q.C.,  and  Cahahe,  for  the  claimant,  the  Boyal  Insur- 
ance Company : — 

We  rely  on  In  re  Grey^s  Brewery  Company  as  an  authority  in 
our  favour.  The  decision  was  based  entirely  on  the  fact  that  the 
applicant  had  not  obtained  an  order  to  attend  proceedings,  and 
applied  under  rule  60.  Such  an  order  takes  the  case  out  of  In 
re  Grey^s  Brewery  Company,  and  brings  it  within  In  re  Empire 
Assurance  Corporation  (2),  with  which  Mr.  Justice  Chitiy  agreed. 

The  Norwich  Company  were  in  the  habit  of  entering  into  re- 
insurance treaties,  under  which  the  Boyal  were  to  take  a  portion 
of  the  risk;  and  under  these  treaties  the  Boyal  have  claims 
amounting  to  between  £13,000  and  £14,000.  Skipper  was  the 
manager  of  the  Norwich  Equitable,  and  the  official  liquidator,  by 
examining  Skipper,  is  getting  up  evidence  to  be  used  against  us. 
Can  it  be  right  that  this  examination  is  to  be  taken  in  a  private 
room  ?  The  liquidator  is  seeking  evidence  to  shew  that  these 
treaties  were  ultra  vires ;  is  it  just  that  this  evidence  should  be 
given  in  our  absence  ? 

In  this  instance  we  have  a  distinct,  substantive  order,  giving  us 
leave  to  attend.  Our  right,  therefore,  has  to  be  displaced.  This 
is,  to  all  intents  and  purposes,  an  action.  The  Court,  in  the  exer- 
cise of  its  discretion,  will  hold  an  even  hand  between  two  litigants, 
and  not  allow  either  party  to  have  an  advantage  over  the  other. 
It  is  impossible  to  see  how  the  liquidator  can  be  injured  by  our 
presence.  When  the  llStli  section  is  used  for  discovery  only, 
there  may  be  reason  for  excluding  an  opponent,  when  it  is  in 
substance  to  get  evidence  on  an  issue  raised  there  is  none. 
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Bacon,  V.C.  :— 
The  question  is  purely  one  of  principle. 

The  clause  of  the  Companies  Act,  which  has  been  referred  to, 
(I)  25  Ch.  D,  400.  (2)  17  L.  T.  (N.S.)  488. 
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is  a  repetition  in  almost  the  very  words  of  an  old  clause  in 
the  Bankruptcy  Act  of  1849  (1),  and  for  a  very  good  reason, 
because  between  a  bankrupt  and  an  insolvent  company  the  dis- 
tinction in  substance  is  hardly  to  be  perceived.  At  that  time  a 
bankrupt  concealing  his  estate  brought  himself  to  the  gallows — 
many  a  bankrupt  has  been  hanged  for  concealing  his  property. 
The  law  enabled  the  assignee  in  bankruptcy  to  seek  for  evidence 
wherever  he  could  find  it,  for  the  purpose  of  proving  his  case.  The 
statute  gave  him  most  inquisitorial  powers  to  endeavour  to  find 
out  evidence  to  support  the  case  which  he  had  to  advance  against 
the  person  accused. 

How  does  that  differ  from  this  case  ?  The  official  liquidator, 
whose  duty  it  is  to  establish  against  the  Boyal  Insurance  Comjpany 
some  claim  (I  do  not  know  what  it  is,  nor  have  I  inquired),  knows 
a  man  who  can  give  him  information  which  will  enable  him,  the 
liquidator,  to  discharge  his  duty,  and  he  summons  him  under 
the  statute  and  examines  him.  Who  has  a  right  to  be  present 
at  that  examination  but  the  liquidator  ?  What  right  has  any  one 
else  to  be  there  ?  I  might  as  well — if  the  liquidator  were  to  state 
a  case  for  the  opinion  of  counsel — give  to  a  creditor,  entitled  "  to 
attend  the  proceedings,"  a  right  to  have  that  case  and  opinion 
produced  to  him.  It  is  altogether  a  mistake  to  suppose  that  the 
115th  section  gives  anybody  a  right  to  pursue  the  examination 
except  the  liquidator,  whose  duty  it  is  to  ascertain  the  truth  and 
establish  it,  if  he  can,  by  means  of  evidence. 

Mr.  Cahabe  is  reduced  to  urge  that  his  client  will  be  put  in 
a  worse  position  if  he  cannot  attend  this  examination ;  for  he 
says.  If  the  liquidator  examines  a  witness  who  is  not  favourable 
to  him,  his  client  will  know  nothing  about  it,  and  if  he  examines 
one  who  is  favourable  to  him,  then  he  will  turn  that  into  an 
affidavit,  and  make  use  of  it  as  evidence.  Of  course  he  will ;  but 
what  follows  ?  The  person  against  whom  the  affidavit  is  used 
knows  what  is  said  against  him,  and  has  the  means  of  cross- 
examining  upon  the  affidavit  and  of  rebutting  the  charge  if  he 
can  find  out  materials  for  doing  so. 

But  the  case  is  one,  as  I  have  said,  in  which,  upon  principle 
merely,  the  liquidator's  hands  are  not  to  be  tied  in  pursuing  his 
(1)  12  &  13  Yict.  c.  106,  s.  120,  following  6  Geo.  4,  c.  16,  s.  33. 
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investigation.  He  is  not  obliged  to  disclose  to  adverse  parties 
all  that  he  can  prove  or  may  fail  to  prove. 

According  to  the  facts  in  the  case  before  Vice-Chancellor 
Stuart  (1),  there  were  adverse  interests  which  the  party  entitled 
to  attend  had  a  right  to  bring  before  the  Court.  The  case  before 
Mr.  Justice  Chitty  went  upon  another  ground,  and  I  need  not 
further  refer  to  it. 

But  upon  the  principle  of  the  115th  section,  and  upon  the  prin- 
ciple upon  which  the  law  is  administered  under  the  115th  section, 
the  Boyal  Insurance  Company  have  no  more  right  to  be  present 
than  they  have  to  be  present  in  any  consultation  which  the 
liquidator  may  hold  with  his  counsel,  or  with  his  solicitor,  on 
the  subject  of  anything  which  he  may  find  towards  establishing 
the  case  which  it  is  his  duty  to  urge  before  the  Court. 

In  my  opinion  the  Boyal  Insurance  Company  have  no  more 
right  to  be  present  at  this  private  examination  than  any  stranger, 
for  not  a  word  that  is  there  uttered  in  the  way  of  examination 
can  be  adduced  against  the  Boyal  Insurance  Company  without 
an  opportunity  of  answer,  nor  can  the  Boyal  Insurance  Company, 
under  any  circumstances,  be  in  a  w^orse  position  than  if  the  ex- 
amination had  never  taken  place. 

There  will  be  a  declaration  that  the  Boyal  Insurance  Compa^iy 
are  not  entitled  to  attend  any  examination  or  proceeding  insti- 
tuted or  carried  on  by  the  official  liquidator  under  or  in  pursu- 
ance of  sect.  115. 

It  appearing  that  the  liquidator  had  served  the  Boyal  Insurance 
Company  with  a  summons  to  attend  the  examination,  the  Court 
held  that  the  Kespondents  could  not  be  required  to  pay  ,  the 
costs  of  the  summons ;  but  the  Boyal  Insurance  Company  were 
ordered  to  pay  the  costs  of  the  adjournment  into  and  the  hearing 
in  Court  ;  the  costs  of  the  attendance  of  the  Avitness  at  the 
hearing  being  allowed  as  costs  of  his  attendance  generally, 
counsel  for  the  liquidator  not  objecting. 

J.  B.  D. 
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The  Boyal  Insurance  Company  appealed  from  this  decision,  and 
the  appeal  was  heard  on  the  8th  of  August,  1881. 

(1)  17  L.  T.  (N.S.)  188. 


C.  A. 
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C.  A.         Hemming,  Q.C.,  and  Cabahe,  for  the  appeal : — 

This  is  clearly  a  proceeding  in  the  winding-up,  and  under  our 

In  re  order  we  haye  liberty  to  attend  it.  There  is  nothing  in  sect.  115 
Norwich  ,  ^  ^ 

Equitable  to  exclude  our  right,  for  that  section  does  not  lay  down  who  is  to 

Insueance   conduct  the  examination  or  who  are  to  be  present. 

  '       [Baggallay,  L.J. : — Are  you  not  asking  to  see  your  oppo- 
nent's brief?] 

No,  we  are  only  asking  to  be  present  at  the  taking  of  evidence 
which  ought  not  to  be  taken  behind  our  backs. 

[Cotton,  L.J. : — Do  you  say  that  the  depositions  taken  ex 
parte  on  a  private  examination  could  be  used  as  evidence  against 
you  ?] 

Perhaps  not  strictly  evidence,  but  they  are  often  read. 

Even  if  they  are  not  evidence,  a  most  unfair  advantage  will  be 
given  to  the  liquidator  if  the  depositions  are  taken  ex  parte,  for 
he  can  pick  out  such  parts  of  them  as  he  pleases  and  embody 
them  in  affidavits,  omitting  what  makes  against  him.  We  ought, 
therefore,  to  be  allowed  to  attend,  though  we  do  not  ask  to  be 
allowed  to  cross-examine.  The  precise  point  for  which  we  con- 
tend was  decided  in  our  favour  in  In  re  Empire  Assurance  Cor- 
poration (1),  and  this  decision  was  approved  in  In  re  Grey's  Breivery 
Company  (2),  the  conclusion  there  arrived  at,  that  the  creditors 
had  no  right  to  attend,  being  only  a  decision  under  the  General 
Order  of  the  11th  of  November,  1862,  rule  60.  The  present  case 
is  not  one  of  a  vague  claim  as  to  which  the  liquidator  wishes  to 
get  information,  but  there  is  a  well-defined  issue  between  us  and 
the  company.  No  possible  injustice  can  be  done  by  allowing  us 
to  attend. 

Marten,  Q.C.,  and  Seward  Brice,  contra,  were  not  called  upon. 


Baggallay,  L.J. : — 

In  the  course  of  the  liquidation  of  this  company  the  Boyal 
Insurance  Company  claimed  to  rank  as  creditors,  and  on  the  17th 
of  December  last  obtained  an  order  giving  leave  to  themselves 
and  some  other  companies  to  attend  the  proceedings  at  their  own 
(1)  17  L.  T.  (N.S.)  4.88.  (2)  25  Ch.  D.  400. 
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expense.    A  person  has  been  summoned  under  sect.  115  of  the  C.  A. 

Companies  Act,  1862,  to  give  information  as  to  the  affairs  of  the  1884 

company,  and  the  Boyal  Insurance  Company  contend  that  they 

have  a  right  to  be  present  at  the  examination.    The  Vice-Chan-  ;^^j™le 

cellor  has  decided  a2:ainst  this  contention,  and  I  think  his  decision  Fiee 

^  I'll  Insurance 

right.    For  the  last  twenty-two  years  complaints  have  been  con-  Company. 

stantly  made  against  the  inquisitorial  character  of  sect.  115.  I  Baggaiiay.  l.j. 
often  made  them  as  counsel,  and  have  since  heard  them  as  a 
Judge.  But  the  Legislature  thought  fit  to  give  this  power  in 
winding-up,  as  it  had  previously  done  in  bankruptcy,  because  the 
exigencies  of  justice  required  it.  The  officials  of  a  company 
which  is  being  wound  up  are  often  unwilling  to  give  information, 
and  this  power  of  compelling  them  to  do  so  was  therefore  con- 
ferred on  the  Court.  I  consider  that  the  po  wer  given  by  sect.  115, 
though  it  is  a  strong  power,  is  intended  to  put  the  liquidator,  so 
far  as  can  be,  in  the  same  position  as  if  he  were  making  inquiries 
through  his  solicitor  from  persons  who  were  willing  to  give  in- 
formation ;  the  object  is  that  he  may  see  what  it  is  advisable  for 
him  to  do.  The  depositions  are  not  evidence,  though  they  can 
be  made  evidence  by  being  embodied  in  an  affidavit,  or  by 
examining  in  the  presence  of  the  opposite  party  the  person  who 
has  made  them.  No  doubt  the  liquidator  gains  a  great  advan- 
tage by  this  mode  of  ascertaining  what  evidence  can  be  had,  but 
it  is  an  advantage  w^hich  the  Legislature  intended  to  give  him. 

In  my  opinion  this  is  not  a  proceeding  within  the  meaning  of 
-the  order  giving  the  Appellants  liberty  to  attend  proceedings. 
If  the  liquidator  were  applying  for  leave  to  commence  an  action 
■against  the  Appellants,  that  application  would  in  some  sense  be  a 
proceeding,  but  could  it  possibly  be  said  that  the  Appellants  had 
any  right  to  be  present  ?  This,  to  my  mind,  is  nothing  but  a 
preliminary  inquiry  for  the  information  of  the  liquidator,  and  the 
Appellants  have  no  right  to  intervene. 

Cotton,  L.J. : — 

,  I  am  of  opinion  that  the  order  of  the  Vice-Chancellor  cannot 
be  disturbed.  It  is  not  necessary,  in  my  opinion,  to  decide 
whether  this  is  a  proceeding  within  the  meaning  of  the  order 
giving  leave  to  attend,  though  I  am  disposed  to  agree  with  the 
Vol.  XXVII.  2  M  1 
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view  that  it  is  not.  In  construing  the  order,  the  word  "  proceed- 
ings "  must  receive  a  reasonable  construction ;  for  instance,  the 
order  could  not  be  held  to  authorize  the  party  to  attend  an  appli- 
cation for  leave  to  bring  an  action  against  himself.  I  do  not, 
however,  go  upon  that,  but  upon  the  ground  that,  however  the 
order  is  construed,  the  Court  must  still  have  a  discretion  to 
prevent  a  party  from  attending  any  particular  proceeding.  This 
is  not  a  proceeding  for  the  purpose  of  taking  evidence,  but  of 
getting  information.  The  liquidator  learns  what  the  witness  will 
say,  but  the  deposition  is  not  evidence  against  the  party  whose 
claim  the  liquidator  is  opposing,  because  that  party  has  not  had 
an  opportunity  of  attending.  If  the  depositions  were  evidence 
there  would  be  a  right  to  cross-examine ;  but  the  Appellants  do 
not  ask  to  cross-examine,  they  are  only  seeking  to  get  the  benefit 
of  the  information  which  the  Act  intended  to  enable  the  liqui- 
dator to  get  for  his  own  purposes.  They  wish  to  be  present  in 
order  to  obtain  information,  not  for  the  purpose  of  assisting  the 
company,  but  of  establishing  a  claim  against  it,  and  to  allow 
them  to  do  so  would  be  going  against  the  spirit  and  object  of  the 
115th  section. 


Solicitors  for  Official  Liquidator :  Boxall  &  Boxall, 
Solicitors  for  Boyal  Insurance  Company :  E,  W.  &  B,  Oliver, 


H.  C.  J. 
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In  re  MADDEYEE.  OA. 
THEEE  TOWNS  BANKING  COMPANY  v.  MADDEVEE.  i883 

NOETH,  J. 

[1881    M.    3886.]  June  1,2, 4:, 

Fraudulent  Conveyance — 13  Eliz.  c.  5 — Laches,  0.  A. 

1884 

A  specialty  creditor  brought  an  action  to  set  aside  a  conveyance  as   July  26,  28. 
fraudulent  under  13  Eliz.  c.  5,  nearly  ten  years  after  tlie  death  of  the  grantor. 
The  Plaintiff  had  been  aware  of  the  facts  during  the  whole  of  that  period, 
and  gave  no  satisfactory  reason  for  his  delay : — 

Held  (affirming  the  decision  of  North,  J.),  that  as  the  Plaintiff  was  coming 
to  enforce  a  legal  right  his  mere  delay  to  take  proceedings  was  no  defence, 
as  it  had  not  continued  long  enough  to  bar  his  legal  right,  the  case  standing 
on  a  different  footing  from  a' suit  to  set  aside  on  equitable  grounds  a  deed 
which  was  valid  at  law. 

On  the  26th  of  November,  1870,  E.  Fnj,  and  Jolin  Maddever 
and  /.  Pearn,  as  his  sureties,  gave  to  the  Three  Towns  Banking 
Company/  their  joint  and  several  bond  in  the  penal  sum  of  £160, 
to  secure  the  repayment  with  interest  as  therein  mentioned  of  the 
sum  of  £80,  by  quarterly  instalments  of  £8  4s.  Sd.,  and  if  default 
was  made  in  payment  of  any  money  at  the  time  appointed  for 
payment,  or  if  any  of  the  obligors  should  die  or  become  bank- 
rupt or  insolvent,  the  whole  sum  remaining  due  was  to  become 
immediately  payable. 

The  instalments  which  became  due  in  February  and  May,  1871, 
were  paid,  but  no  further  payment  was  made,  and  on  the  5th  of 
October,  1871,  the  company  sent  to  each  of  the  obligors  a  demand 
in  bankruptcy  for  £91  6s.  9d.,  the  whole  amount  due.  Fri/ 
absconded,  and  on  the  10th  of  October,  1871,  a  debtor  summons 
under  the  Banh^uptcij  Act,  1869,  was  issued  against  Maddever, 
and  served  on  him  on  the  following  day.  At  or  about  the  same 
time  a  similar  summons  was  issued  against  Pearu.  Petitions  in 
bankruptcy  were  presented  against  them  on  the  2nd  of  November, 
and  the  petition  against  Maddever  was  served  on  him  a  day  or 
two  afterwards.  Pearn  was  adjudged  bankrupt,  but  the  petition 
against  Maddever  was  adjourned  till  the  22nd  of  November.  On 
the  18th  he  died  intestate. 

2  M  2  1 
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0.  A.  On  tlie  19th  of  October,  1871,  Maddever  liad  executed  a  con- 
1884  Teyance,  which  bore  date  the  1st  of  July,  1871,  by  which  he 
In  re      couveyed  to  his  eldest  son  the  Defendant  James  Maddever  in  fee 


Maddevee.  ^  freehold  farm  worth  about  £20  a  year,  in  consideration  of  a  sum 
Three  Towns 

Banking  of  £21,  and  of  a  life  annuity  of  £16.  The  grantor  was  of  the 
,  Company  ^£  more  than  eighty  years,  and  had  no  other  property. 
Maddevee.  rj^j^^  bank  were  informed  of  the  deed  shortly  after  the  death  of 
the  grantor.  Their  solicitor  stated  to  the  Defendant  that  the 
deed  was  a  fraud  on  them,  and  on  the  16th  of  May,  1872,  wrote 
to  the  Defendant  that  unless  the  amount  due  from  the  father  was 
paid,  or  some  satisfactory  arrangement  entered  into  for  liquida- 
tion thereof  within  a  week,  proceedings  would  be  commenced  in 
the  Court  of  Chancery  to  obtain  payment.  The  Defendant's 
then  solicitors  replied  that  they  would  defend  any  proceedings. 
Nothing  was  done  by  the  company  till  October,  1881,  when  they 
procured  letters  of  administration  to  the  estate  of  the  intestate 
Maddever  to  be  granted  to  Bayly,  as  their  nominee,  and  a  few 
days  afterwards  the  bank  and  Bayly  commenced  this  action 
against  James  Maddever  to  set  aside  the  conveyance  of  October, 
1881.  The  company,  to  explain  their  delay,  alleged  that  they 
had  been  advised  that  they  must  make  the  father's  personal 
representative  a  party  to  any  proceedings,  and  that  they  had 
been  unable  to  find  out  who  were  the  persons  who  could  be  cited 
to  take  out  or  renounce  letters  of  administration,  until  they 
casually  obtained  information  on  the  subject  in  April,  1881. 

The  Defendant,  who  was  examined,  stated  that  he  had  repeatedly 
^■advanced  money  to  his  father,  though  he  could  not  give  particu- 
lars, and  had  no  receipts,  and  that  he  had  assisted  his  father 
in  managing  the  farm.  He  said  that  his  other  brothers  had 
•been  advanced  by  the  father,  and  that  the  making  over  this  farm 
to  him  had  been  talked  about  between  them  for  about  two  years, 
but  that  no  definite  arrangement  was  made  till  1871.  The  soli- 
citor who  prepared  the  deed  said  that  the  father  and  son  had 
repeatedly  called  upon  him  about  it  for  a  year  or  two  before  it 
was  executed,  but  that  he  received  no  definite  instructions  till 
the  29th  of  September,  1871.  The  Defendant  had  made  a 
mortgage  of  the  property  since  his  father's  death,  but  the  mort- 
gagee was  not  a  party  to  the  action. 
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TJie  action  was  tried  before  Mr.  Justice  North  on  the  1st,  2nd,  0.  A. 
and  4th  of  June,  1883.  1884 

.  .  In  re 

SigginSy  Q.C.,  and  Eyre,  for  the  banking  company  : —  Maddever. 

Strong  v.  Strong  (1)  as  to  consideration.  "^^bS^ng^^ 

Company 

Warmington,  Q.C.,  and  Morshead,  for  Maddever: —  '  Maddever 

The  deed  was  not  voluntary,  but  was  for  valuable  consideration, 
the  annuity  and  the  money  paid.  This  was  the  only  son  not  set 
up  in  business,  and  the  father  made  this  property  over  to  him  : 
Turner  v.  Collins  (2) ;  Eovenden  v.  Lord  Annesley  (3) ;  Gale  v. 
Williamson  (4)  ;  Golden  v.  Gillam  (5)  ;  Wright  v.  Vanderplanh  (6). 
But  independently  of  this  the  lapse  of  ten  years  is  a  bar :  Wright 
V.  Vanderplank.  The  deed  is  not  void,  but  only  voidable,  and 
in  such  cases  a  plaintiff  cannot  after  lying  by  for  years  and 
allowing  the  debtor  to  deal  with  the  property  and  make  improve- 
ments, come  forward  and  claim  it.  There  is  no  case  in  which 
such  a  deed  has  been  set  aside  ten  years  after.  It  is  ruinous  to  a 
man  to  allow  him  to  go  on  and  live  in  the  belief  that  property  is 
his,  and  then  to  deprive  him  of  it.  Hatch  v.  Hatch  (7)  was  a  very 
peculiar  case.  At  all  events,  the  Plaintiffs  cannot  recover  more 
than  the  penalty  named  in  the  bond. 

Eyre,  in  reply. 


NoKTH,  J.,  after  stating  the  facts  of  the  case,  said  that  it  was- 
clear  that  nothing  had  been  previously  settled  between  the  father 
and  the  son,  and  that  the  father  had  consulted  a  solicitor  as  to 
the  debtor  summons.  The  ante-dating  the  deed  had  at  first 
struck  him  as  very  significant  in  considering  whether  the  deed 
was  in  good  faith.  That,  however,  had  been  explained,  and 
as  explained  was  not  important.  Then  what  have  I  to  con- 
sider ?  In  Golden  v.  Gillam  (8)  Mr.  Justice  Fry  cites  the  obser- 
vations of  Yice-Chancellor  Kindersley  in  Thompson  v.  WiMer{d), 

(1)  18  Beav.  408.  (5)  20  Ch.  1).  380. 

(2)  Law  Eep.  7  Ch.  329.  (6)  8  D.  M.  &  G.  133. 

(3)  2  Sch.  &  Lef.  607,  G30.  (7)  0  Ves.  292. 

(4)  8  M.  &  AV.  105.  (8)  20  Ch.  D.  389,  392. 

(9)  4  Drew.  G58,  632. 
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0.  A.      and  the  'Vice-Chancellor  puts  so  pointedly  what  I  have  to  do 
1884       that  I  will  read  and  adopt  it.    He  says:  "The  principle  now 
^J^e      established  is  this.  The  language  of  the  Act  being,  that  any  con- 
Maddevee.  yeyance  of  property  is  void  against  creditors  if  it  is  made  with 
Banking    intent  to  defeat,  hinder,  or  delay  creditors,  the  Court  is  to  decide 
Oom>ANY        eoich.  particular  case,  whether,  on  all  the  circumstances,  it  can 
Maddevee.  come  to  the  conclusion  that  the  intention  of  the  settlor,  in  making 
North,  J.     the  settlement,  was  to  defeat,  hinder,  or  delay  his  creditors."  Now 
this  matter  had  been  pending  for  a  long  time,  but  is  brought  to 
a  focus  just  at  the  time  when  this  particular  demand  was  made. 
That  the  effect  of  it  was  to  prevent  the  creditors  being  paid  I 
cannot  have  any  doubt,  and  it  appears  also — and  Freeman  v. 
Pope  (1)  is  an  authority  for  that  if  necessary — that  a  person  must 
be  taken  to  intend  what  is  the  natural  consequence  of  his  acts. 
Therefore,  although  there  was  no  such  intention,  still  if  I  saw 
that  the  necessary  effect  of  the  deed  was  to  defeat  or  delay  credi- 
tors, I  must  see  in  the  execution  of  the  deed  an  intention  to  do 
so.    But  the  present  case  goes  rather  further,  because  I  think  the 
reason  why  this  matter  was  brought  to  a  point  and  the  convey- 
ance was  executed,  was  in  order  to  anticipate  the  ripening  of  the 
demand  which  had  been  expressed  in  a  letter,  and  was  clearly 
understood  to  be  preliminary  to  an  application  for  ulterior  pro- 
ceedings.    Soon  after  that  the  debtor's  summons  was  actually 
issued,  and  it  is  admitted  by  the  Defendant  that  before  the 
19th  of  October,  when  that  deed  was  executed,  Maddever  had 
actually  been  served  with  a  debtor's  summons.    Therefore,  at  the 
time  when  the  deed  was  executed,  not  merely  was  there  a  threat 
of  that  proceeding,  which  the  solicitor  no  doubt  well  understood 
and  explained  to  his  client,  but  we  have  also  the  further  proceed- 
ing taken  that  he  saw  would  follow,  namely,  the  issue  of  the 
debtor's  summons.    Under  these  circumstances  that  deed  was 
executed,  and  I  must  say  it  seems  to  me  clearly  shewn  that  it  was 
made  with  the  intent  and  object  of  conveying  the  property  away 
before  the  power  of  transferring  it  to  the  son  was  destroyed  by 
these  proceedings  ripening  into  a  bankruptcy. 

Then  it  was  said  that  there  was  valuable  consideration  given  by 
the  son.  The  property  was  and  is  worth  between  £450  and  £500. 
(1)  Law  Eep.  5  Cli.  538. 
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Tlie  value  of  the  consideration  given  was  £21  paid  down  and  a  C.  A. 
covenant  to  pay  an  annuity  to  a  man  who  was  over  eighty  years  1884 
of  age,  which  is  shewn  to  be  of  the  value  of  about  £67,  therefore,  jn 


Maddevek. 


makins:  £88  or  £90,  the  value  of  the  consideration  agreed  to  be 

Three  Towns 

given ;  not  actually  given,  but  part  only  of  it  given,  and  the  Banking 
part  given  is  £21.    It  does  not  appear  even  that  the  portion  of  ^^^^^ 


V. 


the  annuity  which  was  already  payable  was  paid ;  but  that  in  Maddevek. 
itself  is  a  minor  circumstance,  because  the  total  consideration  i^orth.j. 
given  and  agreed  to  be  given  is  something  under  £97,  and  the 
property  is  upwards  of  five  times  that  value.  Under  those  cir- 
cumstances the  fact  that  there  was  this  consideration  given  does 
not  prevent  my  coming  to  the  conclusion  that  the  deed  was  one 
made  for  the  purpose  of  defeating  and  delaying  creditors. 

Then  there  is  this  also  to  be  borne  in  mind.  It  appears  that  the 
grantor  remained  on  the  premises.  I  think  that  must  have  been 
so,  although  the  Defendant  Maddever  said  he  went  elsewhere.  I 
think  as  regards  that,  that  the  evidence  of  the  man  who  served 
the  debtor's  summons  is  more  likely  to  be  correct  than  that  of 
Mr.  Maddever  as  to  the  time  at  which  his  father  removed.  What 
he  says  is  that  he  is  quite  certain  he  did  serve  the  debtor's  sum- 
mons and  the  petition  in  bankruptcy  both  at  the  same  place, 
and  the  petition  in  bankruptcy  was  not  served  until  some  days 
after — a  fortnight  or  something  of  that  sort  after  the  deed  was 
executed.  [His  Lordship  then  disallowed  a  claim  by  the  son 
for  £15  as  paid  by  him.] 

Another  objection  raised  is  this.  It  assumes  that  if  proceed- 
ings had  been  taken  at  once,  the  right  to  set  aside  the  deed 
would  have  been  clear,  but  that  as  proceedings  were  not  taken 
for  ten  years  the  Plaintiffs  are  disentitled  now  to  take  proceed- 
ings which  they  could  have  taken  ten  years  since.  But  what  was 
the  position  of  the  parties  as  to  that  ?  The  argument  assumes 
that  the  deed  could  not  have  been  supported  if  proceedings  had 
been  talven  at  the  time.  The  son  \\  as  a  party  to  it ;  he  knew 
what  the  whole  transaction  was,  and  knew  precisely  what  position 
he  was  in ;  he  knew  ^^•hat  the  facts  were,  's\  hat  consi(kiration  he 
had  paid  or  promised  to  pay ;  that  he  had  the  property,  and 
that  the  Plaintiffs  claimed  to  have  their  debt  ])aid  out  of  that 
property.     Under  those  circumstalices,  he  liaving  full  notice 
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all  along,  it  is  said  that  the  fact  of  their  abstaining  from  taking 
proceedings  against  him  gives  him  some  equity  to  say  that  they 
ought  not  to  take  proceedings  now.  Where  parties  have  been 
merely  non-active,  I  do  not  see  any  reason  why  they  should 
"^^Ban^ng^^  not  take  proceedings  at  any  time  while  the  debt  is  a  subsisting 
debt.  The  time  might  have  arrived  when  the  Statute  of  Limitar 
tions  would  be  a  bar,  and,  of  course,  when  the  debt  was  gone  no 
proceedings  could  be  taken  in  respect  of  it ;  but  when  you  hav© 
the  Plaintiffs  merely  abstaining  from  enforcing  as  against  the 
Defendant  a  right  which  it  was  admitted  they  had  at  one  time, 
and  the  Defendant  is  simply  left  in  possession  of  the  property 
with  knowledge  of  all  the  circumstances,  I  do  not  see  what  h© 
has  to  complain  of.  I  do  not  see  how  he  is  in  any  way  the  worse ; 
but  if  the  property  had  been  let,  and  if  any  application  was  made 
to  me  now  to  make  him  account  for  past  rents  for  ten  years,  or  if 
there  were  any  application  to  charge  him  with  an  occupation- 
rent  for  that  time,  then  I  can  quite  understand  that  observations 
of  that  sort  might  have  some  weight.  Here,  however,  consider- 
ing all  that  has  taken  place,  and  that  he  was  left  in  possession 
of  the  property,  I  do  not  see  that  there  is  any  time  short  of  that 
prescribed  by  the  Statute  of  Limitations  which  would  deprive  the 
Plaintiffs  of  their  right  to  take  the  steps  they  have  done.  There* 
fore  the  argument  that  delay  has  deprived  the  Plaintiffs  of  their 
rights,  I  cannot  accede  to. 

Then  it  is  said  further,  they  allowed  him  to  deal  with  the  pro^ 
perty.  As  to  that  I  cannot  see  that  there  was  any]  allowance. 
They  left  him  in  possession,  but  it  does  not  appear  that  they 
had  any  notice  or  knowledge  that  he  did  deal  with  the  property 
still,  if  they  left  him  in  possession  they  must  take  the  con- 
sequences, and  any  dealing  he  had  the  power  of  effecting  by 
which  they  could  be  prejudiced  they  must  submit  to.  It  does 
appear  that  he  has  effected  a  mortgage  which  may  very  likely 
embarrass  the  Plaintiffs  very  considerably,  and  which  in  fact  may 
be  good  against  them.  But  as  regards  him  he  loses  nothing  by 
the  mortgage.  Ko  doubt  he  created  a  charge  on  the  property 
with  an  obligation  to  pay,  but  he  actually  got  the  money  which 
is  the  subject  of  the  mortgage,  and  he  was  content.  Therefore, 
I  do  not  see  that  there  was  any  prejudice  done  to  him  by  allowing 
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V. 

Maddeyer. 

North,  J. 


him  to  remain  in  possession  of  the  property,  and  to  deal  with  it      C.  A. 

in  that  way.  1884 

Under  these  circumstances  I  think  the  Plaintiffs  are  entitled 

to  the  decree  they  ask,  subiect  to  the  point  raised  by  the  Defen-  Maddevee. 

r,  .  n  iiT  Three  Towns 

dant  that  £160  is  the  maximum  sum  recoverable,  and  that  1  Banking 

think  quite  clear.    The  decree,  therefore,  will  be  a  declaration 

that  the  conveyance  is  void  against  the  Plaintiffs  and  the  other 

creditors  of  Maddever  deceased.    It  must  be  as  against  the  other 

creditors  also  as  matter  of  form,  although  it  does  not  appear  there 

are  any  others.    Of  course,  if  there  were  others  which  are  barred 

by  the  statute  they  will  get  nothing  by  it. 

C.  M. 

The  judgment  declared  that  the  deed  was  void  as  against  the 
Plaintiffs  and  all  other,  if  any,  the  creditors  of  John  Maddever  ; 
directed  an  account  of  what  was  due  from  the  estate  of  John 
Maddever  to  the  Plaintiffs  (not  exceeding  the  penalty  of  the 
bond)  and  the  other  creditors,  if  any,  of  John  Maddever,  and 
declared  that  the  property  conveyed  by  the  deed  was  liable  to 
make  good  the  amounts  which  should  be  certified  to  be  due  on 
taking  the  account.  The  Defendant  was  ordered  to  concur  in  all 
necessary  acts  and  conveyances  for  the  purpose  of  raising  such 
amount  out  of  the  property,  and  liberty  was  given  to  the  Plain- 
tiffs to  apply  in  Chambers  for  a  sale. 

The  Defendant  appealed,  and  the  appeal  was  heard  on  the  26th      C.  A. 
and  28th  of  July,  1884. 

Morshead,  for  the  Appellant : — 

The  deed  was  executed  by  the  father  in  fulfilment  of  a  family 
arrangement  of  many  years  standing  between  the  father  and  son, 
the  consideration  being  partly  valuable  and  partly  meritorious. 
The  son  had  worked  for  the  father  on  his  farm,  and  assisted  him 
with  small  pecuniary  advances  from  time  to  time,  and  had  not 
been  brought  up  to  a  trade,  like  his  brothers,  and  there  was 
further  pecuniary  consideration  when  the  deed  was  executed. 
All  the  terms  of  the  deed  were  arranged,  and  final  instructions 
given  to  the  solicitor  for  its  preparation,  not  only  before  any 
claim  was  made,  but  before  any  debt  existed.  There  was  a  good 
and  honest  purpose  in  this  deed,  and  this  is  sufficient  to  support 
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C.  A.      it,  although  in  the  result  a  creditor  may  be  defeated:  Copis  v. 
1884       Middleton  (1)  ;  Thompson  v.  Webster  (2)  ;  Holmes  v.  Fenney  (3)  ; 
In  re      Golden  v.  Gillam  (4) ;  Alton  v.  Harrison  (5).    But  if  the  deed 
Maddevee.        impeachable  originally,  the  Plaintiffs'  right  to  set  it  aside  is 
Banking    barred  by  laches  and  a  delay  of  ten  years,  and  the  serious  altera- 
CoMPANY  q£        Defendant's  position  in  that  time.    There  must  be 

Maddevee.  some  limit  to  proceedings  of  this  kind.  You  are  not  entitled  to 
keep  a  sword  hanging  over  a  man's  head  all  those  years,  and 
allow  him  to  incur  obligations  in  mortgaging  and  dealing  with 
his  estate  which  he  would  never  have  incurred  if  he  had  had  any 
reason  to  believe  that  this  stale  claim  would  be  prosecuted.  The 
parties  were  at  arm's  length  in  1871,  and  it  is  too  late  to  com- 
mence proceedings  in  1881,  when  the  Plaintiffs  were  in  full 
possession  of  the  facts  at  the  earlier  date  :  Katch  v.  Hatch  (6) ; 
Wright  v.  Vanderplanh  (7)  ;  Turner  v.  Collins  (8). 

Higgins,  Q.C.,  and  Eyre,  for  the  Plaintiffs : — 

Mere  delay  to  enforce  a  legal  right  does  not  create  any  equity ; 
there  must  be  something  more  than  mere  delay,  something  which 
makes  it  inequitable  to  enforce  the  right :  De  Bussche  v.  Alt  (9). 
In  Wright  v.  Vanderplanh  there  was  a  deed  good  at  law 
which  it  was  sought  to  impeach  on  equitable  grounds,  and  the 
other  cases  referred  to  by  the  Appellant  stand  on  the  same  foot- 
ing. Mere  delay  may  bar  an  equitable  right,  but  here  we  stand 
on  a  legal  right  and  delay  is  no  bar  to  our  enforcing  it,  as  the 
Statute  of  Limitations  has  not  run.  [They  were  then  stopped  by 
the  Court.] 

Morshead,  in  reply. 

Baggallay,  L.  J.,  after  shortly  stating  the  facts,  said  : — 

It  is  urged  that  instructions  were  given  for  the  deed  on  the 
29th  of  September,  1871,  at  a  time  when  no  claim  by  the  Plain- 
tiffs was  in  contemplation ;  but  we  can  only  look  to  the  state  of 

(1)  2  Madd.  410.  (5)  Law  Eep.  4  Ch.  622. 

(2)  4  Drew.  628.  (6)  9  Ves.  292. 

(3)  3  K.  &  J.  90.  (7)  8  D.  M.  &  G.  133. 

(4)  20  Ch.  D.  389.  (8)  Law  Bep.  7  Oh.  329. 

(9)  8  Ch.  D.  286. 
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things  at  the  time  when  the  deed  was  executed,  namely,  the  19th      C.  A. 
of  October,  which  was  after  the  service  of  the  debtor's  summons.  i884 
The  deed  was  evidently  executed  with  a  view  of  benefiting  the 
son  at  the  expense  of  the  father's  creditors.    It  is  said  that  the  Maddever. 
father  had  advanced  his  other  children,  but  not  the  Defendant,  "^^an™©^^ 
and  that  therefore  it  was  reasonable  for  him  to  make  some  provi-  Compai^y 
sion  for  the  Defendant.    No  doubt  it  would  have  been  reasonable  Maddevee. 
for  him  to  do  so,  if  he  could  have  done  it  without  prejudice  to  Baggauay,  l.j. 
his  creditors,  but  he  had  no  right  to  do  it  so  as  necessarily  to 
interfere  with  their  claims.    Therefore,  as  regards  the  question 
whether  this  deed  was  originally  liable  to  be  set  aside  under 
13  Eliz.  c.  5, 1  think  the  case  unarguable. 

The  deed  was  executed  on  the  19th  of  October,  1871,  and  the 
bank  became  aware  of  it  almost  immediately  after  the  death  of 
the  father,  but  took  no  proceedings  to  impeach  it  for  nearly  ten 
years.  It  was  urged  for  the  Defendant  that,  assuming  the  deed 
to  have  been  one  which  ought  originally  to  have  been  set  aside, 
it  ought  not  to  be  set  aside  now,  after  such  delay.  The  bank 
appear  from  the  first  to  have  known  a  good  deal  about  the  facts, 
and  if  the  case  had  been  one  where  the  Plaintiffs  were  coming  to 
set  aside,  on  equitable  grounds,  a  deed  which  was  good  at  law,  I 
should  have  thought  that  the  defence  was  good.  But  the  Plain- 
tiffs had  a  legal  right,  and  I  do  not  see  how  that  right  can  be 
lost  by  mere  delay  to  enforce  it,  unless  the  delay  is  such  as  to 
cause  a  statutory  bar.  Cases  have  been  cited  where  Courts  of 
Equity  have  refused  to  interfere  on  the  ground  of  delay,  but 
they  have  been  cases  where  relief  was  sought  merely  on  equitable 
grounds ;  here  the  Plaintiffs  have  a  legal  right.  I  am  therefore 
of  opinion  that  the  decision  appealed  from  is  correct ;  but  as  the 
mortgagee  is  not  before  the  Court,  his  interest  cannot  be  inter- 
fered with,  and  the  judgment  should  be  varied  by  restricting  it 
to  the  Defendant's  interest  in  the  property. 

Cotton,  L.J. : — 

The  Plaintiffs  in  this  case  say,  "  We  are  creditors  whose  debt  is 
not  barred,  and  we  seek  payment  out  of  property  conveyed  away  by 
the  debtor  by  a  deed  which  the  statute  of  13  Eliz.  c.  5,  makes 
void  as  against  us."    The  Defendant  relies  on  the  delav  of  the 
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^'         creditor  ;  but  I  am  of  opinion  that  this  defence  is  not  effectual. 

1884       The  cases  referred  to  on  his  behalf  do  not  apply,  they  were  cases 

In  re      where  one  of  the  parties  to  the  deed  sought  to  set  it  aside  on 

Theee  Towns  grounds.    Here  the  action  is  not  by  one  of  the  parties 

Banking  to  the  deed,  but  by  creditors  who  come  to  enforce  a  le^al 
Company  . 

V.        demand.    An  action  of  that  nature  stands  on  quite. a  different 

Maddeveb.  fQQ^jjjg  from  an  action  to  set  aside  a  deed  on  equitable  grounds-. 

Cotton,  L.J.  J  q£  opinion  that  in  the  case  of  a  legal  right  we  cannot  refuse 
relief  to  the  plaintiff  on  the  mere  ground  of  delay,  unless  there 
has  been  such  delay  as  to  create  a  statutory  bar.  The  Plaintiffs 
have  made  an  attempt  to  explain  their  delay ;  an  attempt  in 
which  I  am  of  opinion  they  have  not  succeeded,  but,  there  having 
been  no  such  delay  as  to  bar  their  legal  right,  it  is,  in  my  judg- 
ment, immaterial  that  they  have  shewn  no  sufficient  reason  for 
not  coming  sooner.  As  regards  the  original  invalidity  of  the 
deed,  I  agree  with  the  remarks  of  Lord  Justice  Baggallay,  The 
judgment  will  stand  with  the  variation  proposed  by  him. 


LiNDLEY,  L.J. : — 

I  am  of  the  same  opinion.  I  believe  there  had  been  an  honest 
intention  on  the  part  of  the  father  to  make  this  property  over  to 
the  son,  but  there  was  no  binding  arrangement ;  and  a  conveyance 
carrying  that  intention  into  effect  after  bankruptcy  proceedings 
had  been  commenced  is  clearly  within  the  statute.  No  equity 
arises  from  mere  delay  to  enforce  a  legal  demand,  and,  unless 
there  are  other  circumstances  to  create  an  equity,  the  only 
question  is  whether  the  legal  demand  has  been  barred  or  not. 

Solicitor  for  Plaintiffs :  A,  Cheese. 

Solicitors  for  Defendant :  Cowlard  &  Cliowne. 

H.  C.  J. 
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DAVID  V.  HOWE. 


V.-O.  B. 


1884 


[1884   D.  231.] 


June  27. 


Fractice — Transfer  to  County  Court — Plaintiff  failing  to  proceed — Jurisdiction 
of  Superior  Court — County  Courts  Act,  1867,  ss.  7,  8,  10  \JRevised  Ed, 
Statutes,  vol.  XV., pp.  647,  648] — County  Court  Rules,  1875,  Order  xx.,  r.  1 — 
Judicature  Act,  1873,  s.  67. 

Where  an  order  has  been  made  for  the  transfer  of  a  Chancery  action  to  a 
■  County  Court  under  sect.  8  of  the  County  Courts  Act,  1867,  the  Superior 
Court  retains  its  jurisdiction  in  the  action  until  the  transfer  has  been  com- 
pleted by  all  necessary  steps  being  taken  for  that  purpose. 

jBy  an  order  made  in  Chambers  in  this  action  on  the  25th  of 
April,  1884,  upon  the  application  of  the  Defendant  and  in  the 
presence  of  the  solicitors  for  both  parties,  "  it  was  ordered  that, 
pursuant  to  the  30  &  31  Vict.  c.  142  (County  Courts  Act,  1867), 
s.  8,  the  action  be  transferred  to  the  County  Court  of  Glamorgan- 
shire, holden  at  Cardiff.  And  it  was  ordered  that  all  original 
documents  filed  therein  be  transmitted  to  the  said  County  Court ; 
and  the  costs  of  this  application  were  to  be  costs  in  the  action." 

The  order  was  not  served  upon  the  Plaintiff  personally. 

The  Plaintiff  having  failed  to  enter  the  action  for  trial  at  the 
Cardiff  County  Court  or  to  take  any  steps  whatever  for  that 
purpose,  the  Defendant  now  moved  to  dismiss  the  action  for  want 
of  prosecution  unless  the  Plaintiff  did  within  one  week  enter  the 
action  in  the  County  Court  pursuant  to  the  order. 

Warrington,  for  the  Defendant : — 

The  question  is,  what  is  the  practice  of  the  Court  where  an 
order  has  been  made  for  transfer  of  an  action  to  a  County  Court, 
and  the  plaintift'  refuses  to  proceed. 

]>y  sect.  ()7  of  the  Judicature  Act,  1873,  sects.  7,  8,  and  10  of 
^  the  County  Courts  Act,  1807,  as  to  remitting  actions  to  tlio  County 
Court,  are  made  applicable  to  actions  in  tlic  High  Court.  Order  xx., 
r.  1,  of  tlie  County  Court  liuJes,  1875,  provides  that  ''  where  any 


534 


CHANCEEY  DIVISION  [VOL.  XXVII. 


V.-O.  B.  action  is  remitted  by  order  of  the  High  Court  of  Justice  to  a 
1884  County  Court,  the  plaintiff  shall  lodge  with  the  Eegistrar  thereof 
David  "tlie  order  and  the  writ,  and  also  a  statement  of  the  names  and 
Howe      addresses  of  the  several  parties  to  the  action,  and  their  solicitors, 

  if  any,  and  a  concise  statement  of  the  particulars,  such  as  would 

be  required  upon  entering  a  plaint,  signed  by  the  plaintiff  or  his 
solicitor,  and  the  Eegistrar  shall  thereupon  enter  the  action  for 
trial,  and  give  notice  to  the  parties  of  the  day  appointed  for  such 
trial,  by  post  or  otherwise,  ten  clear  days  before  such  day,  and 
shall  annex  to  the  notice  to  the  defendant  a  copy  of  the  parti- 
culars." Thus,  under  that  rule,  it  is  the  plaintiff,  and  the 
plaintiff  alone,  who  can  take  the  necessary  steps  for  having  the 
action  entered  for  trial.  Until  the  plaintiff  has  lodged  the  writ 
and  order  remitting  the  action  with  the  Eegistrar  of  the  County 
Court,  the  action  remains  in  the  Superior  Court,  which  therefore 
retains  its  jurisdiction  to  make  any  order  in  the  matter  :  Welply  v. 
Buhl  (1).  In  giving  judgment  in  that  case  Chief  Justice  Cock- 
hum  says  (2),  "  Then,  how  does  the  case  get  to  the  County  Court  ? 
Not  by  virtue  of  the  order,  for  the  Act  provides  that  the  plaintiff 
shall  himself  take  it  there  by  lodging  the  writ  and  the  order 
remitting  the  action  with  the  Eegistrar.  Unless  and  until  he 
does  so  the  County  Court  has  no  jurisdiction,  for  it  can  only 
acquire  the  jurisdiction  by  the  mode  of  procedure  prescribed  by 
the  Act.  In  the  meantime  it  appears  to  me  that  the  cause 
remains  in  the  Superior  Court.  I  feel  the  force  of  the  argument 
that  the  plaintiff  cannot  be  allowed  to  keep  up  that  state  of 
things  indefinitely ;  but  it  seems  to  me  that  the  remedy,  if  the 
defendant  wishes  to  force  the  plaintiff  either  to  abandon  the 
action  or  to  take  it  to  the  County  Court,  is  by  ajDplying  for  a 
further  order  to  compel  him  to  adopt  one  of  these  two  courses.'* 
An  objection  may  be  raised  that  the  order  in  that  case  was 
made  in  a  common  law  action  under  the  10th  section  of  the 
County  Courts  Ad,  1867,  whereas  the  order  in  the  present  case — a 
Chancery  action — was  made  under  the  8th  section.  The  answer 
is  that  the  case  is  governed  by  the  Judicature  Act. 

(1)  3  Q.  B.  D.  80,  affirmed  on  appeal  Ibid.  253. 
(2)  3  Q.  B.  D.  81. 
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JTatZZey,  for  the  Plaintiff:—  V.-C.  B. 

I  submit  that  the  Superior  Court  has.  lost  its  jurisdiction  over  ^j^^ 
this  action,  and  that  if  the  Plaintiff  does  not  go  on,  the  Defendant  David 
has  power  to  do  so.  The  words,  "  the  plaintiff  shall  lodge  the  Howe. 
original  writ  and  the  order  with  the  Kegistrar,"  which  occur  in 
sects.  7  and  10  of  the  County  Courts  Act,  1867,  are  not  to  be 
found  in  sect.  8,  which  alone  relates  to  Chancery  proceedings. 
The  section  merely  says  that  when  an  order  for  transfer  of  a 
Chancery  suit  or  proceeding  has  been  made,  "  such  suit  or  pro- 
ceeding shall  be  carried  on  in  the  County  Court."  So  that  either 
party,  whether  plaintiff  or  defendant,  has  it  in  his  power  to  apply 
to  the  Eegistrar  and  bring  the  action  to  trial.  Consequently, 
when  your  Lordship  made  the  order  of  transfer  of  the  25th  of 
April  your  jurisdiction  over  the  action  ceased  to  exist.  Order  xx., 
r.  1,  of  the  County  Court  Rules,  1875,  does  not  require  that  the 
plaintiff,  and  the  plaintiff  alone,  shall  apply  to  the  Eegistrar. 
Moreover,  the  order  of  the  25th  of  April  was  never  served  upon 
the  Plaintiff  personally. 


Bacon,  V.C.  : — 

I  have  no  doubt  as  to  the  practice  or  jurisdiction  in  such  a 
case  as  this,  but  the  order  here  has  not  been  served  upon  the 
Plaintiff. 

If  the  order  had  been  properly  served  upon  the  Plaintiff,  it 
would  have  been  her  duty  to  enter  the  action  in  the  County  Court 
at  once ;  but  that  was  not  done,  and  this  application  has  in 
consequence  become  necessary.  I  have  no  doubt  that  where  an 
order  has  been  made  for  the  transfer  of  an  action  to  a  County 
Court,  until  thet  ransfer  is  actually  completed  by  the  necessary 
steps  being  taken  for  that  purpose  tlie  jurisdiction  of  the  Superior 
Court  still  remains. 

Under  the  circumstances  I  sliall  make  a  supplemental  order 
fixing  the  day  within  which  the  Plaintiff  do  enter  her  cause. 
^The  order  is  that  within  one  week  from  this  day  the  Plaintiff  do 
enter  her  cause  in  the  County  Court.  If  slie  makes  default,  the 
Defendant  may  apply  to  me  again  to  liave  the  action  dismissed. 
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The  supplemental  order  was  in  the  following  terms  : — 

"  Vary  the  order  of  the  25th  of  April,  1884,  by  directing  the  Plaintiff  within 
one  week  from  service  of  this  order  to  lodge  the  necessary  documents  with  the 
Eegistrar  of  the  County  Court  to  complete  the  transfer,  the  costs  to  be  in  the 
discretion  of  the  County  Court." 

Solicitors  :  Bell,  Brodrick,  &  Gray,  for  E.  W.  Miles,  Coivhridge ; 
H.  Wrentmore,  for  SpicJcett  dt  Son,  Pontypridd. 

a.  I.  F.  c. 


v.-c.  B.  BAKNES  V,  SOUTHSEA  EAILWAY  COMPANY. 

1884 

^  [1884   B.  2337.] 

June  20,  28. 

  Eaihvay  Compan]/ — Notice  to  treat — House" — Company  taking  part  of  a 

House  to  take  the  whole — Close — Private  Road — -Lands  Clauses  Consolida- 
tion Act,  1845  (8  cfc  9  Vict.  c.  18),  s.  92  [Revised  Ed.  Statutes,  vol.  ix.,  p.  650]. 

A  house  and  garden  were  surrounded  by  a  wall.  A  gateway  in  the  wall 
opened  into  a  paddock  surrounded  by  a  high  hedge  of  an  ornamental  kind. 
From  the  gateway  the  back  road  to  the  house  passed  through  the  paddock 
to  a  public  road  which  ran  along  the  far  side  of  the  paddock  fence  : — 

Held,  that  the  paddock  was  part  of  the  house  within  sect.  92  of  the  Lands 
Clauses  Consolidation  Act,  1845. 

IlST  1874,  the  Plaintiff  purchased  a  piece  of  freehold  land  in  the 
parish  of  Portsea,  Southampton,  about  590  feet  in  length  by  95  in 
breadth,  and  bounded  on  the  east  and  west  by  public  roads  called 
respectively  Festing  Road  and  Seymour  Lane.  On  this  piece  of 
land  the  Plaintiff  built  a  dwelling-house  for  his  own  occupation, 
the  front,  with  ornamental  grounds  and  carriage  drive,  facing 
Festing  Boad.  Part  of  the  land  at  the  rear  of  and  immediately 
adjoining  the  house  he  laid  out  as  a  kitchen-garden,  and  the  re- 
mainder of  the  land  up  to  Seymour  Lane,  except  a  piece  occupied 
by  the  private  road  hereafter  mentioned,  he  retained  as  a  pasture 
paddock,  of  rather  less  than  half  an  acre  in  extent. 

From  the  back  of  the  house  through  the  garden  and  pad- 
dock, the  Plaintiff  made  a  private  road,  opening  through  double 
gates  of  an  ornamental  character,  into  Seymour  Lane.  That  part 
of  the  land  occupied  by  the  house,  ornamental  grounds,  kitchen- 
garden  and  the  portion  of  the  private  roadway  within  the  latter, 


V.-O.  B. 

1884 
David 

V. 

Howe. 
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was  inclosed  by  a  wall  with  double  gates  for  giving  access  V.-C.  B. 
along  the  private  road.   The  remainder  of  the  land,  including  the  1884 

paddock,  was  inclosed  on  the  north,  south,  and  west  sides  by  high  Baenes 
hedges  of  an  ornamental  kind,  except  where  it  joined  the  wall  of 

SOUTHSEA 

the  kitchen-garden  and  except  where  the  second  double  gates 
gave  access  to  Seymour  Lane, 

The  following  is  a  plan  of  the  Plaintiff's  property,  with  lines 
added  shewing  a  substituted  access  offered  by  the  railway 
company. 


Eailway  Co. 


On  the  22nd  of  August,  1882,  the  Defendants,  the  Souihsea 
Eailway  Company,  served  the  Plaintiff  with  notice  of  their  inten- 
tion to  take  a  piece  of  his  land  somewhat  less  than  two  roods  in 
extent,  being  the  end  of  the  paddock  and  private  road  abutting 
on  Seymour  Lane,  and  thus  to  completely  cut  off  the  access  to  the 
lane  from  the  house.  This  piece  of  land  is  shaded  in  the  plan. 
The  Plaintiff  then  served  the  company  with  a  counter-notice, 
under  sect.  92  of  the  Lands  Clauses  ConsoUdatioii  Act,  1845, 
stating  that  the  land  mentioned  in  the  notice  to  treat  was  part 
only  of  the  land,  buildings,  and  premises  of  which  he  was  the 
"owner  in  fee  simple ;  that  he  was  able  and  willing  to  sell  the 
whole ;  and  that  he  required  them  to  purchase  and  take  the 
whole.  The  company  however,  refused  to  take  more  than  was 
comprised  in  their  notice  to  treat,  but  offered  to  provide  another 
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V.-C.  B.    access  into  Seymour  Lane  from  the  private  road  by  an  oblique 
1884      cut  across  some  adjoining  land.    They  then  gave  notice  of  their 
Barnes     intention  to  take  proceedings  to  assess  the  amount  of  com- 
SouTHSEA    P^^sation  in  respect  of  the  land  comprised  in  the  notice  to 
Kailway  Co.  treat,  whereupon  the  Plaintiff  commenced  this  action,  and  now 
moved  for  an  injunction  to  restrain  the  company  from  taking 
further  proceedings  to  assess  the  amount  of  such  compensation, 
and  from  entering  upon,  or  taking  any  other  proceedings  for  the 
purpose  of  obtaining  possession  of,  the  land  comprised  in  the 
notice. 

The  Plaintiff  in  his  affidavit  in  support  of  the  motion,  stated 
that  ever  since  his  erection  of  the  house  he  had  retained  the 
whole  of  the  property  comprised  in  his  purchase  in  his  own  occu- 
pation, and  that  the  paddock  had  always  been  used  by  him  for 
the  purposes  and  enjoyment  of  the  house  ;  that  it  was  impossible 
to  let  it  apart  from  the  house  ;  that  the  double  gates  opening- 
into  Seymour  Lane  were  the  only  means  of  access  for  vehicles  or 
horses  to  the  paddock,  kitchen-garden,  and  outbuildings  at  the 
rear  of  and  appertaining  to  the  house  :  that  the  private  road  had 
always  been  used  by  him  for  the  purpose  of  carrying  away  the 
hay  and  grass  from  the  paddock,  and  conveying  from  time  to 
time  heavy  goods,  such  as  manure,  gravel,  coals  and  furniture 
between  the  railway  station  and  the  house  and  kitchen  garden^ 
and  removing  ashes  and  other  refuse ;  that  it  had  been  and  was 
his  intention  to  erect  stabling  for  the  house  along  that  portion  of 
the  paddock  fronting  Seymour  Lane  ;  that  it  would  not  be  pos- 
sible, except  at  very  great  cost  and  injury  to  the  property,  to 
make  any  means  of  access  for  vehicles  to  the  rear  of  the  house 
from  Festing  Boad ;  that  the  proposed  substituted  approach  to 
Seymour  Lane  would  be  very  inconvenient  through  its  being 
slanting  and  not  at  right  angles  ;  and  that  the  proximity  of  the 
railway  would  render  the  house  less  habitable. 

In  cross-examination  the  Plaintiff  said  he  used  the  paddock 
only  for  the  purpose,  of  growing  grass-crops  ;  that  he  did  not  use 
the  grass  himself,  but  sold  it,  sometimes  fresh  and  sometimes  as 
hay  ;  that  the  only  way  in  which  that  part  of  the  land  containing 
the  paddock  was  serviceable  to  the  house  was  by  providing  a  road- 
way, though  this  roadway  was  an  indispensable  adjunct  to  the 
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house ;  that,  although  he  had  intended  building  stables  on  the  v.-c.  B. 
paddock,  he  had  always  been  ready  to  dispose  of  it,  and  had,  i884 

in  fact,  placed  it  in  the  hands  of  an  agent  for  that  purpose,  and  Ba^es 

that  stables  if  built  there  would  not  be  accessible  for  horses  and  ^  ^• 

SOUTHSEA 

carriages  except  by  going  round  from  a  quarter  to  half  a  mile  Railway  Co. 
of  public  road. 

Witnesses  on  behalf  of  the  company  suggested  that  in  addition 
to  the  new  accommodation  road  offered  by  the  company,  con- 
venient access  might  be  obtained  to  the  back  premises  by  con- 
structing a  road  from  the  front  carriage-drive  to  the  rear  of 
the  house ;  but,  on  the  other  hand,  the  Plaintiff  said  this  would 
involve  the  destruction  of  a  considerable  portion  of  the  kitchen- 
garden,  and  materially  alter  the  present  arrangements  and  laying- 
out  thereof. 

Marten,  Q.C.,  and  ChadiDyck  Sealey,  for  the  Plaintiff : — 

The  question  is  whether  the  piece  of  land  the  company  desire 
to  take  is  so  essential  to  the  Plaintiff  for  the  convenient  use  and 
occupation  of  his  house  as  to  be  comprised  within  the  word 
"  house  "  in  sect.  92  of  the  Lands  Clauses  Consolidation  Act,  1845, 
so  that  the  company,  in  taking  such  piece  of  land,  can  be  required 
to  take  the  actual  house  itself,  sect.  92  enacting,  "  That  no  party 
shall  at  any  time  be  required  to  sell  or  convey  to  the  promoters 
of  the  undertaking  a  part  only  of  any  house  or  other  building  or 
manufactory,  if  such  part}^  be  willing  and  able  to  sell  and  convey 
the  whole  thereof." 

We  submit  that  the  case  clearly  falls  within  that  section,  for  ^ 
the  word  "house"  is  not  necessarily  confined  to  the  building 
itself.  According  to  Lord  Cohe,  the  word  includes  the  "  buildings, 
curtilage,  orchard,  and  garden :"  even  "  six  acres  of  land  may  be 
parcel  of  a  house  :"  Co.  Litt.  (1).  Here  the  paddock  is  less  than 
half  an  acre.  In  Grosvenor  v.  Ilamiostead  Junction  Bailway  Com- 
jpany  (2)  it  was  held  that  where  a  company  had  given  notice  of 
their  intention  to  take  part  of  the  laud  on  which  a  building 
"Stood,  although  they  did  not  propose  to  touch  the  actual  building, 
they  would  be  taking  part  of  a  house  within  the  meaning  of  the 
section,  and  must  be  restrained  from  taking  the  land  unless  they 

(1)  5Gk  (2)  1  Do  G.  &  J.  416. 

2  .V  1 
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V.-C.  B.  took  the  whole.  Again,  in  Cole  v.  West  London  and  Crystal 
1884  Palace  Bailway  Company  (1),  it  was  held  that  gardens  were  part 
Barnes  of  the  houses  to  which  they  were  attached,  and  that  the  company, 
SouTHSEA  taking  parts  of  the  gardens,  were  bound  to  take  the  houses 
Kailway  Co,  also.  Mar  son  v.  London,  Chatham,  and  Dover  Bailway  Com- 
pany (2)  and  Salter  v.  Metropolitan  District  Bailway  Company  (3) 
are  also  authorities  in  the  same  direction.  In  Fergusson  v. 
London,  Brighton,  and  South  Coast  Bailway  Company  (4)  the  piece 
of  land  proposed  to  be  taken  by  the  company  was  separated  by  a 
road  from  the  plaintiff's  house  and  garden,  which  he  insisted 
should  also  be  taken  by  the  company :  it  was  held  that  the  com- 
pany were  not  bound  to  take  the  whole,  on  the  ground  that  the 
piece  of  land  being  held  for  pleasure  only,  and  not  of  necessity 
for  the  enjoyment  and  occupation  of  the  house,  it  would  not  have 
passed  by  a  conveyance  of  the  "  house  "  simply.  In  the  present 
case,  it  is  proved  that  the  paddock  and  private  road  are  neces- 
sary for  the  enjoyment  and  occupation  of  the  Plaintiff's  house. 
Fulling  v.  London,  Chatham,  and  Dover  Bailway  Company  (5) 
affords  another  illustration  of  the  distinction  made  where  the 
land  proposed  to  be  taken  is  separated  from  the  house  itself, 
and  is  not  used  solely  for  the  convenient  enjoyment  of  the  house. 
Apart  from  the  question  of  the  paddock,  if  we  are  deprived  of 
our  present  convenient  access  to  Seymour  Lane,  the  result  will  be 
a  most  serious  diminution  of  the  enjoyment  of  the  house. 

Hemming,  Q.C.,  and  Fhipson  Beale,  for  the  company : — 

We  submit  that  the  piece  of  land  we  propose  to  take  is  not 
part  of  the  Plaintiff's  house  within  the  92nd  section.  The  test, 
as  settled  by  authority,  is  whether  the  paddock  would  pass  by  a 
conveyance  of  the  house.  This  we  submit  it  would  not.  The 
utmost  that  could  pass  by  a  conveyance  would  be  a  right  of  way 
over  the  road,  and  that  is  not  enough  to  make  the  road  part  of  the 
house  within  sect.  92.  In  the  first  place,  it  is  not  within  the 
curtilage,  which  is  the  wall  round  the  garden,  the  paddock  being 
virtually  separated  from  the  house  and  garden,  as  the  residential 

(1)  27  Beav.  242.  (4)  33  L.  J.  (Ch.)  29 ;  33  Beav.  103. 

(2)  Law  Eep.  6  Eq.  101.  (5)  3  D.  J.  &  S.  661 ;  10  Jur.  (N.S.) 

(3)  Ibid.  9  Eq.  432.  665. 
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part  of  the  property ;  secondly,  the  Plaintiff  has  admitted  that     V.-C.  B. 

the  paddock  is  not  really  used  in  connection  with  the  house  at  1884 

all,  though  the  road  is  ;  and  thirdly,  the  kind  of  traffic  for  which  baenes 

the  private  road  is  used  can  be  iust  as  well  accommodated  by  the  ^ 

^  _    _  *'  Southsea 

approach  we  propose  to  substitute  for  the  existing  entrance  from  Railway  Co. 

Seymour  Lane.    The  case  falls  within  Pulling  v.  London,  Chatham, 

and  Dover  Railway  Company  (1),  which  is  even  a  stronger  case. 

There  the  plaintiff-appellant  contended  that  certain  fields  so 

far  constituted  part  of  his  house,  that  the  railway  company,  in 

taking  portions  of  the  fields,  were  bound  to  take  the  house 

also  ;  and  Lord  Justice  Turner  said,  in  delivering  judgment  (2), 

"If,  indeed,  it  is  to  be  held  that  these  fields  are  part  of  the 

appellant's  house,  I  do  not  see  why  every  part  of  a  large  park 

would  not  be  entitled  to  be  considered  as  part  of  the  mansion 

standing  in  the  park,  and  pass  by  a  conveyance  of  the  mansion. 

There  would  be  no  limit  to  the  extent  to  which  cases  of  this 

description  might  be  carried."    This  is  nothing  more  than  a  case 

of  damage  by  severance,  for  which  compensation  is  payable  under 

sect.  63  of  the  Lands  Clauses  Act ;  the  Plaintiff  being  also  entitled 

to  accommodation  works  under  the  Railways  Clauses  Consolidation 

Act,  1845.    Upon  the  question  of  access,  a  landowner  is  not 

entitled  to  say  that  because  the  access  to  his  house  may  be 

rendered  somewhat  inconvenient  by  the  company's  proposed 

works,  therefore  the  company  must  take  the  house.    It  has  never 

been  held  that  taking  a  part  of  the  back  road  to  a  house  is  taking 

part  of  the  house.    The  compensation  for  this  is  given  only  by 

accommodation  works  and  money  payment. 

Marten,  in  reply. 


Bacon,  V.C.  :— 

This  case  is,  in  itself,  one  of  the  utmost  importance ;  because 
when  the  Legislature  entrusts  a  railway  company  with  certain 
powers  to  be  exercised,  beneficially,  in  some  degree,  for  the  public, 
^but  mainly  for  the  prolit  and  gain  of  the  railway  company,  and 
when  it  gives  a  railway  company  the  right  to  interfere  with  the 
lawful  possession  of  the  owner  of  property,  all  the  provisions  of 
(1)  :\  1).  J.     S.  (UU  ;  10  .lur.  (N.S.)  (JGo  (2)  [].  D.  J.     S.  670. 
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V.-O.  B.     the  Act  by  which  such  powers  and  rights  are  conferred  must  be 
1884       considered  with  the  greatest  strictness ;  for  the  Legislature, 
Baknes     whatever  it  does,  does  not  give  away  any  man's  property  for  the 
benefit  and  srain  of  another. 
Kailway  Co.     To  my  mmd  the  clause  m  the  Act  is  distinct,  and  the  law  is 
'  perfectly  distinct.    The  Legislature,  having  to  frame  in  words 

an  expression  which  would  cover  the  subject  included  in  the 
clause,  adopted  this  word  "  house,"  but  not  affecting  to  give  any 
description  of  what  a  "  house  "  means,  because  none  was  neces- 
sary. The  word  "  house  "  had  already  acquired  a  legal  significa- 
tion. The  passage  which  has  been  cited  from  Lord  Coke  is  not 
new  law  in  itself,  although  it  is  a  very  plain  and  distinct  definition. 
The  meaning  of  "  house  "  is  domus,  residence,  possession — what  a 
man  has  when  he  talks  about  "  having  a  house."  The  meaning  of 
the  word  "house"  in  the  Act  of  Parliament,  therefore,  is  the 
meaning  which  Lord  Coke  ascribes  to  it  in  Coke  upon  Littleton, 
and  it  includes  all  that  which  may  be  called  the  domus. 

In  this  case  a  man  buys  a  piece  of  land,  and  he  builds  upon  it 
a  house.  He  incloses  it  partly  with  a  wall,  and  partly  with  an 
ornamental  hedge,  and  he  makes  it  one  entire,  complete  thing. 
To  his  house  so  constructed  the  entrance  for  visitors  is  on  one 
side,  and  the  entrance  and  the  exit  for  the  use  and  enjoyment  of  the 
house  is  on  the  other  side ;  and  for  that  purpose  he,  the  owner 
of  the  house,  has  made  a  part  of  his  piece  of  land  into  a  roadway 
by  which  he  carries  away  from  his  house  all  the  refuse  or  all  that 
needs  be  carried  away,  and  by  which  he  gets  from  the  railway 
station  coals,  goods,  and  other  necessaries ;  and  that  forms  the 
entrance  to  the  backyard  of  his  house.  Then  the  railway  com- 
pany say  they  have  a  right  to  take  part  of  his  land  and  road  away 
from  him.  A  notable  suggestion  is  made  that,  by  taking  somebody 
else's  land,  the  company  could  still  give  him  an  entrance  to  this 
road  of  his.  The  Plaintiff  declines  that :  He  says,  "  My  house  is 
that  which  I  have  inclosed  by  a  wall  and  a  sufficient  boundary, 
and  I  will  not  suffer  you  to  destroy  my  enjoyment  and  my  posses- 
sion of  my  property  by  taking  part  of  it  away:  If  you  have 
power  to  take  the  whole,  take  it;  but  if  you  take  any- part  you 
must  take  the  whole."  The  law  is  clearly  and  distinctly  laid  down 
iu  the  cases  that  have  been  referred  to.    In  Fulling  v.  London, 
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Chatham,  and  Dover  Bailway  Comijany  (1),  which  was  relied  on  V.-C.  B. 
by  the  Defendants,  the  facts  differ  from  those  in  the  case  before  1884 
me,  but  the  observations  of  Lord  Justice  Turner  in  dealing  in  barnes 
his  judgment  with  the  law  of  the  case  are  entirely  opposed  to  go^^^g^ 
the  Defendants'  contention,  and  appear  to  me  to  cover  the  Railway  Co. 
present  case.  The  Lord  Justice  says  (2) :  "  In  my  judgment  the 
land  taken  by  the  Eespondents  for  their  railway  is  not  part  of 
the  appellant's  house  within  the  meaning  of  the  92nd  section  of 
the  Lands  Clauses  Consolidation  Act,  1845.  It  would  not,  as  I 
think,  pass  by  a  conveyance  of  the  house."  Can  that  be  said 
here?  The  learned  Judge  in  dealing  with  the  facts  proved 
before  him — the  comparatively  recent  acquisition  of  one  field, 
the  use  that  was  made  of  it,  and  the  other  facts  in  that  case — 
-came  to  the  conclusion  that  the  parcel  there  in  question  would 
not  pass  by  a  conveyance  of  the  house,  which  cannot  be  said  in  this 
case.  The  conveyance  of  the  house  must,  in  my  opinion,  include 
the  way  leading  from  the  back  of  the  house.  Then  Lord  Justice 
Turner  goes  on  to  say,  "The  house  and  the  field  (the  Shoulder  of 
Mutton  Field),  had,  it  appears,  up  to  that  time  been  separately 
occupied,  and  the  field  is  separately  demised  by  the  lease.  It  is 
€ven  more  clear  that  Bank's  field  could  not  have  been  part  of  the 
house  until  the  lease  of  it  to  the  appellant  was  granted.  What 
has  been  done  since  these  fields  were  demised  to  the  appellant  is 
not,  in  my  opinion,  sufficient  to  have  made  them  part  of  the 
appellant's  house.  It  is  one  thing  whether  they  are  part  of  the 
grounds  connected  with  the  house  ;  another  whether  they  are 
part  of  the  house  itself  and  would  pass  by  a  conveyance  of  it. 
They  are  described  in  the  appellant's  evidence  as  pleasure- 
grounds.  For  the  reasons  which  I  assigned  in  Fergusson  v. 
London,  Brighton,  and  South  Coast  Bailway  Comioany  (3),  I  doubt 
whether,  even  if  they  were  entitled  to  that  description,  they 
<30uld  be  considered  as  part  of  the  appellant's  house  within  the 
meaning  of  the  92nd  section.  But  I  think  it  is  going  too  far  to 
€all  these  fields  pleasure-grounds.  They  seem,  indeed,  to  be 
^  occasionally  used  for  the  purposes  of  pleasure ;  but  looking  to 
the  purposes  of  pleasure,  for  which,  according  to  the  evidence, 

(1)  ;]  1).  J.  <fc  S.  GGl ;  10  Jiir.  (N.S.)  005.  (2)  3  D.  J.     tS.  GG9. 

(a)  3  0.  J.     8.  G53. 
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V.-O.  B.  they  have  been  used,  they  can  only  have  been  so  used  at  some 

1884  seasons  of  the  year."    Here,  every  day  of  the  365  the  Plain« 

Barnes  enjoyed  the  right  of  fetching  his  coals  and  other 

^   ^-  commodities  from  the  railway  station,  and  had  used  the  road  for 

SOUTHSEA  ,  . 

Railway  Co.  the  domestic  purposes  of  his  house.  Then  the  Lord  Justice  says 
further,  "  If,  indeed,  it  is  to  be  held  that  these  fields  are  part  of 
the  appellant's  house,  I  do  not  see  why  every  part  of  a  large 
park  would  not  be  entitled  to  be  considered  as  part  of  the 
mansion  standing  in  the  park,  and  pass  by  a  conveyance  of  the 
mansion." 

In  my  opinion  the  present  case  falls  clearly  within  the  92nd 
section.  The  Plaintiff  can  only  be  deprived  of  the  possession  of 
this  house  of  his  upon  the  terms  prescribed  by  the  Act :  that  is^ 
to  say,  if  the  railway  company  want  any  part  of  it  they  must  take 
the  whole  of  it.  There  must  therefore  be  an  injunction  in  the 
terms  of  the  notice  of  motion,  with  costs. 

Solicitors :  Sole,  Turner,  &  Knight,  agents  for  Blake,  Bede,  & 
Lapthorn,  Portsea  ;  Bircham  &  Go. 

G.  I.  F.  a 


v.-c.  B.  In  re  DONALDSON". 

1884 

,  ^  Taxation  —  Mortgage  —  Mortgagor  and  Mortgagee  —  Trustee  —  Solicitor  — 

July  25,  20.  Profit  Costs. 

Where  one  of  a  body  of  mortgagees  is  a  solicitor  and  acts  as  such  in 
enforcing  the  mortgage  secm'ity,  he  is  entitled  to  charge  profit  costs 
against  the  mortgagor,  whether  the  mortgagees  are  trustees  or  not. 

If  in  such  a  case  the  mortgagor,  in  applying  for  an  order  to  tax  the  bill 
of  the  solicitor-mortgagee,  desires  to  raise  the  objection  to  profit  costs^ 
he  should  state  his  objection  in  his  petition  for  taxation. 

Adjouened  summons. 

On  the  5th  of  February,  1881,  an  estate  near  Ipswich,  called 
"  the  Hill  House  estate,"  was  mortgaged,  by  way  of  transfer,  by  a 
Miss  Sarah  Ann  Farrant  Walter  to  Messrs.  Broivn  &  Donaldson, 
solicitors,  as  security  for  £3700  and  interest;  and  on  the  same 
day  another  neighbouring  property,  called  "  the  Belle  Vue  estate," 
was  mortgaged,  also  by  transfer,  by  Miss  Walter  to  Colonel 
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Eibherf  and  Mr.  Donaldson  as  security  for  £4300  and  interest.  V.-O.  B. 
In  both  cases  the  money  advanced  was  trust  money.  1884 

In  July,  1881,  on  account,  it  was  said,  of  the  insufficiency  of      jn  re 
the  security,  Miss  Walter  received  notice  to  pay  off  £1600,  part  Doxaldso> 
of  the  £4300  secured  on  the  Belle  Vue  estate. 

The  £1600  was  not  paid ;  and  the  mortgagees  then  endeavoured 
to  sell  the  Belle  Vue  estate  by  auction,  but  without  success. 
Mr.  Donaldson  subsequently  delivered  to  Miss  Walter  a  bill  of 
fees  and  disbursements  relating  to  this  business,  amounting  to 
£198  16s.  5tZ.,  besides  £36  Os.  6d.  for  auctioneers'  charges. 

In  January,  1882,  Miss  Walter  received  notice  to  pay  off  the 
£3700  secured  on  the  Hill  House  estate,  and,  default  having 
been  made  in  payment,  that  estate  was  sold.  For  this  business 
Mr.  Donaldson  delivered  to  Miss  Walter  two  bills  of  fees  and  dis- 
bursements amounting  to  £185  10s.  9d.,  and  £18  4s.  8d.,  besides 
auctioneers'  charges. 

In  February,  1884,  Miss  Walter  obtained  the  common  order 
to  tax  the  three  bills  of  £198  16s.  5d.,  £185  10s.  9d.,  and 
£18  4s.  8d. 

On  the  taxation  Miss  Walter  objected  to  certain  items  in  the 
bills,  representing  Mr.  Donaldson  s  professional  charges,  on  the 
following  grounds : — 

(1).  Because  Donaldson  being  one  of  the  mortgagees  under  the 
mortgages  in  respect  of  which  the  costs  were  charged,  was  not 
entitled  to  charge  profit  costs  in  respect  thereof,  or  any  other 
costs  than  costs  out  of  pocket;  and  (2).  Because  the  mortgages 
were  taken  by  Donaldson  as  a  trustee,  and  as  an  investment  of 
trust  money,  and  he  was  therefore  not  entitled  to  charge  profit 
costs  in  respect  thereof,  or  any  other  costs  than  costs  out  of 
pocket. 

The  Taxing  Master  upon  this  made  a  separate  certificate,  in 
which  he  said,  "  I  was  of  opinion  that  the  rule  that  a  trustee  may 
not  make  a  profit  of  his  trust,  and  therefore  that  a  solicitor-trustee 
may  not  charge  any  but  costs  out  of  pocket  does  not  apply  to 
4he  case  of  a  mortgagor  taxing  the  costs  of  liis  mortgagee,  where 
there  is  no  relation  between  them  but  that  of  morttrairor  and 
mortgagee.  If  the  beneficiaries  of  the  money  lent  to  the  mort- 
gagor were  taxing  the  bill,  the  rule  would  no  doubt  apply,  and  I 
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V.-O.  B.  must  have  allowed  the  objection  ;  but  in  this  case  the  trust  fund 
1884  will  not  in  any  way  be  diminished,  and  the  persons  interested  in 
that  fund  will  not  suffer  by  my  allowing  to  the  solicitor  profit 
Donaldson,  costs.  It  was  suggested  on  behalf  of  the  applicant  that  the 
security  may  not  be  sufficient  to  pay  the  principal  and  interest 
and  profit  costs;  but  if  so,  my  decision  in  this  case  will  not 
prevent  the  beneficiaries  taxing  the  bill  of  costs  on  the  principle 
contended  for."  Accordingly  the  Master  disallowed  the  objections. 

Miss  Walter  then  took  out  the  present  summons  to  have  the 
objections  allowed,  and  to  vary  the  certificate  accordingly. 

The  summons  was  dismissed  by  the  Chief  Clerk  with  costs,  but 
was  adjourned  into  Court  at  the  applicant's  request. 

It  was  stated  in  the  course  of  the  argument,  though  there  was 
no  evidence  on  the  point,  that  the  settlements  of  the  trust  funds 
secured  by  the  two  mortgages  expressly  authorized  a  solicitor- 
trustee  to  charge  for  professional  services. 

Hemming,  Q.C.,  and  Baines,  for  the  summons : — 

Apart  from  the  fact  that  the  money  advanced  in  this  case  was 
trust  money,  the  question  is  whether  a  solicitor-mortgagee  is 
entitled  to  make  profit  charges  in  the  matter  in  which  he  is 
mortgagee.  The  rules  in  cases  where  a  solicitor  is  a  mortgagee 
or  trustee,  appear  to  be  as  follows  :  first,  where  a  solicitor  is  one 
of  a  body  of  mortgagees  and  acts  as  solicitor  in  the  matter  of  the 
mortgage,  he  cannot  charge  against  the  mortgagor  more  than 
costs  out  of  pocket;  and,  secondly,  where  a  solicitor  is  one  of 
a  body  of  trustees  and  acts  as  solicitor  in  the  matter  of  the  trust, 
there  again,  on  the  ground  of  the  relation  subsisting  between 
cestuis  que  trust  and  trustees,  he  cannot  charge  for  more  than 
costs  out  of  pocket  unless  he  is  expressly  empowered  to  do  so  by 
the  instrument  creating  the  trust :  Broughton  v.  Brougliton  (1). 
With  regard  to  the  first  point,  we  submit  it  is  the  settled  rule 
that  a  solicitor-mortgagee  cannot  charge  for  professional  ser- 
vices, and  is  only  entitled  to  his  costs  out  of  pocket :  Sclater  v. 
Gottam  (2)  ;  In  re  Taylor  (3). 

In  taxing  a  solicitor's  bill  under  the  third-party  clause  of  the 

(1)  5  D.  M.  &  G.  160.  (2)  3  Jar.  (X.S.)  G30. 

(3)  18  Bear.  1G5. 
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Attorneijs  and  Solicitors  Ad,  1843  (6  &  7  Yict.  c.  73),  s.  38,  the     V.-C.  B. 
same  rules  apply  whether  the  taxation  is  asked  for  by  the  mort-  i884 
gagor  or  the  mortgagee  :  In  re  Jones  (i)  ;  Be  Baher  (2). 

Donaldson. 

Marten,  Q.C.,  and  Farwell,  for  Donaldson  : — 
We  submit  that  upon  principle  a  solicitor-mortgagee  should  be 
entitled  to  charge  profit  costs.  In  the  first  place,  a  mortgagee  is 
always  entitled  to  be  paid  his  principal,  interest,  and  costs ;  and, 
in  the  second  place,  in  an  action  for  redemption  or  foreclosure,  a 
mortgagee,  even  though  he  be  a  solicitor,  is  entitled  to  his  full 
profit  costs  of  the  action.  The  only  authority  cited  on  behalf  of 
the  applicant  which  has  any  bearing  on  the  present  question  is 
that  of  Sclater  v.  Cottam  (3)  ;  but  that  case,  so  far  as  it  purports 
to  lay  down  any  rule,  is  certainly  opposed  to  more  modern 
authority. 

In  the  ver}^  recent  case  of  London  Scottish  Benefit  Society  v. 
CJiorley  (4),  in  which  Sclater  v.  Cottam  was  cited,  and  where  the 
question  was  as  to  the  right  of  a  solicitor  to  his  profit  costs 
of  successfully  defending  an  action  in  person,  Mr.  Justice  Denman 
says  (5) :  "  I  am  not  aware  of  any  principle  which  ought  to  prevent 
a  successful  party  who  is  a  solicitor  and  who  does  solicitor's  work, 
from  being  indemnified  .  .  ,  for  the  pains,  trouble  and  skill  which 
he  has  to  incur  and  to  exercise  in  order  to  bring  it  to  a  successful 
conclusion.  .  .  .  The  solicitor's  time  is  valuable;  he  applies  his 
skill  to  a  suit  or  action  in  which  he  is  obliged  to  spend  his  time 
and  exercise  his  skill  in  consequence  of  the  wrongful  act  of  his 
opponent ;  and  therefore  it  is  not  an  unreasonable  view  that  the 
word  *  costs,'  in  the  sense  of  an  *  indemnity,'  should  be  held  fairly 
to  include  a  reasonable  professional  remuneration  for  that  work 
which,  if  he  did  not  do  it  himself,  would  have  had  to  be  done  by 
another  solicitor  and  paid  for  by  his  unsuccessful  opponent." 
And  Mr.  Justice  Manisty  says  (6) :  "  Time  is  money  to  a  soli- 
citor ;  and  why  should  he  not  be  as  much  entitled  to  his  proper 
costs,  if  he  affords  the  time  and  skill  which  he  brings  to  bear 
upon  tlio  business  where  he  is  a  ])arty  to  the  action  as  he  is 


(1)  8  lieav.,  ^170. 

(2)  .'i2  Px'av.  ry2i;. 

(.'0  .""'nr.  (N.S.)  (>;^,0. 


(4)  12  Q.  B.  D.  452. 

(5)  Ibid.  455. 
(G)  Ibid.  457. 
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V.-O.  B.  where  lie  is  not  a  party  ?"  And  Mr.  Justice  WatUn  Williams 
1884  expresses  himself  to  the  same  effect  (1).  The  decision  of  the 
^JJ^g  Divisional  Court  in  that  case  allowing  the  defendant-solicitor 
Donaldson.  i}^q  same  costs  as  if  he  had  employed  a  solicitor  has  been  affirmed 
by  the  Court  of  Appeal  (2).  It  may  therefore  be  now  considered 
settled  that  a  solicitor  who  acts  for  himself  in  any  action  or 
matter  is  entitled  to  receive,  under  the  name  of  "  costs,"  a  proper . 
compensation  for  the  expenditure  of  his  time  and  skill.  In  Frice 
V.  MBeth  (3),  a  redemption  suit,  Yice-Chancellor  Stuart ^  while 
disclaiming  any  intention  to  decide  whether  or  not  a  solicitor 
who  acted  for  himself  as  a  mortgagee  in  such  a  suit  was,  as  a 
matter  of  course,  entitled  to  have  his  ordinary  profit  costs  of  the 
suit,  affirmed  the  decision  of  the  Taxing  Master  allowing  the 
mortgagees,  who  were  solicitors  and  had  acted  for  themselves  in 
the  suit,  their  profit  costs.  The  Taxing  Master,  in  giving  his- 
reasons  for  his  decision  in  that  case,  said,  "  A  solicitor  acting  for 
himself  as  plaintiff  or  defendant  in  a  suit  has  always  been  allowed 
his  profit  costs  as  if  he  had  acted  for  others,  except  in  the  case  of 
a  solicitor  acting  for  himself  as  trustee.  A  mortgagee  until  he  is 
paid  is  not  a  trustee,  but  a  creditor.  ...  In  Sclater  v.  Cottam  (4) 
the  decision  was,  not  that  the  solicitor-mortgagee  should  not  have 
his  profit  costs  in  that  suit,  but  that  he  should  not  have  profit 
costs  for  defending  two  other  suits,  which  costs  he  claimed  in  the 
nature  of  just  allowances  to  him  as  a  mortgagee."  Sclater  v. 
Cottam  is  therefore  a  different  case  from  the  present.  If  a  mort-  | 
gagee  is  entitled  to  his  costs  as  a  creditor,  why  should  he  be  asked, 
simply  because  he  is  a  mortgagee,  to  make  a  present  to  his  debtor 
of  his  time  and  labour  ?  It  is  the  everyday  practice  for  solicitors 
to  lend  money  as  mortgagees  and  get  their  full  costs.  A  mort- 
gagee is  undoubtedly  entitled  to  employ  a  solicitor  to  act  in  the 
matter  of  the  mortgage,  and  can  obtain  from  the  mortgagor  the 
full  costs  so  incurred ;  and  there  seems  no  reason,  in  principle, 
why,  if  the  mortgagee  is  a  solicitor,  he  should  not  act  in  the 
matter  himself  and  be  paid  the  usual  profit  costs.  In  fact,  in 
such  a  case  the  mortgagor  gets  an  actual  benefit,  since  there  are 
many  items  for  which  a  solicitor-mortgagee  cannot  charge :  for 

(1)  12  Q.  B.  D.  460.  (3)  33  L.  J.  (Ch.)  460. 

(2)  13  Q.  B.  D.  872.  (4)  3  Jur.  (N.S.)  630. 
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instance,  he  cannot  charge  attendances  against  himself.    The  V.-O.  B. 

question  of  the  solicitor's  right  to  charge  in  his  position  as  1884 

trustee  does  not  arise  in  the  present  case,  which  is  one  solely  Xn^g 

between  mortgagor  and  mortgagee,  and  not  between  cestuis  que  PQ^'^^p^q] 
trust  and  trustee. 

We  submit  that  this  application  is  misconceived,  and  should 
be  dismissed  with  costs. 

Hemming,  in  reply  : — 

I  submit  that  Sclater  v.  Cottam  (1)  is  exactly  in  point.  That 
case,  which  was  decided  as  long  ago  as  1857,  has  never  been 
overruled,  and  is  cited  as  an  authority  in  all  the  text-books  of  the 
present  day  :  Coote  on  Mortgages  (2)  ;  Fisher  on  Mortgages  (3)  ; 
Seton  on  Decrees  (4) ;  and  Morgan  &  Bavey  on  Costs  (5).  The 
rule  so  laid  down  and  recognised  applies  even  if  the  mortgage 
money  is  not  a  trust  fund,  but  here  it  is  trust  money.  As  regards 
the  London  Scottish  Benefit  Society  v.  Chorley  (6),  the  point  which 
was  there  treated  as  doubtful  at  Common  Law,  has,  as  the  above 
text-books  shew,  never  been  doubted  in  Chancery  since  Sclater  v. 
Cottam.  Moreover,  the  Judges  in  the  London  Scottish  Case  do  not 
in  any  way  refer  to  Sclater  v.  Cottam  ;  it  was  not  in  fact  necessary 
for  them  to  do  so,  since  the  question  before  them  was  not  as  to 
the  right  of  a  solicitor-mortgagee  to  profit  costs,  but  as  to  the 
right  of  solicitors  to  charge  for  profit  costs  in  an  action  which 
had  been  brought  against  them  personally  and  which  they  had 
successfully  defended. 


Bacon,  V.C.  : — 

In  this  case,  which  is  one  relating  to  the  practice  of  the  Court 
on  a  question  of  taxation,  I  am  asked  to  override  the  decisions  of 
the  Taxing  Master  and  the  Chief  Clerk,  officers  of  the  Court 
versed  in  matters  of  taxation  and  in  the  principles  by  which  those 
matters  are  regulated. 

The  cases  that  have  been  referred  to  on  behalf  of  the  applicant 
tave  no  application  to  the]  case  now  before  me.    Sclater  v. 

<1)  3  Jur.  (N.S.)  630.  (4)  4tli  Ed.  p.  1061. 

(2)  4th  Ed.  p.  798.  (5)  2ud  Ed.  by  Morgan  and  Wurtz- 

(3)  4th  Ed.  p.  023,  n.  berg,  p.  3uO. 

(0)  12  Q.  B.  D.  452. 
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V.-C,  B.  Ootfam  (1),  which  was  strongly  relied  upon,  was  a  very  special 

1884  case ;  it  is  one  of  much  complication,  and  has  really  very  little 

In  re  relation  to  the  present  question,  and  therefore  I  cannot  say  that 

iQNALDsoy.  sliould  be  regarded  as  an  authority  disposing  of  this  case. 

There  is  no  rule  more  true,  more  well-established,  or  more  I 

I 

familiar  than  that  a  trustee  is  not  entitled  to  make  a  profit  out 
of  his  trust,  though  he  is  entitled  to  the  costs  incurred  by  him  in 
the  exercise  of  his  trust ;  but  it  appears  to  me  that  this  rule  has 
no  application  to  the  present  case,  because  the  Kespondent  Mr.  j 
Donaldson  is  not  a  trustee  for  the  Applicant.  Trustees  are  obliged  ' 
to  protect  their  trust  property  and  must  of  necessity  frequently 
employ  a  solicitor  for  that  purpose,  and  they  are  entitled  to  the 
costs  they  have  so  incurred.  If  I  accede  to  Mr.  Hemming' s  argu- 
ment, I  shall  be  obliged  to  decide  that  in  a  case  where  a  separate 
solicitor  is  not  employed,  and  a  solicitor  is  both  trustee  and  mortga- 
gee, he  cannot,  under  any  circumstances,  be  entitled  to  his  costs  of 
acting  as  solicitor  for  himself  and  his  co-trustees.  For  that  pro- 
position no  authority  has  been  cited  ;  but  there  is  authority  for 
the  proposition  that  a  solicitor  acting  for  himself  has  a  right  to 
charge  for  his  costs.  Now  here  are  trustees  acting' in  their  trust, 
and  having  advanced  money  on  mortgage  in  pursuance  of  their 
trust  proceed  to  realize  their  security.  One  of  these  trustees  is 
a  solicitor.  Being  trustees  they  are  entitled  to  employ  a  solicitor, 
and  they  employ  one  of  themselves  as  such.  Because  that  one 
trustee  happens  to  be  a  solicitor  I  am  asked  to  direct  the  Taxing 
Master  to  disallow  the  costs  which  have  been  incurred  through  his 
having  been  employed  as  solicitor.  That  I  cannot  assent  to.  I 
cannot  allow  that  when  a  solicitor  happens  to  be  a  trustee  he  is 
to  be  treated  as  for  the  time  being  suspended  from  practice  or 
struck  off  the  rolls  so  far  as  regards  the  matter  in  which  he  is  a 
trustee.  I  do  not  think  a  solicitor  is  to  be  deprived  of  civil 
rights  because  he  is  a  trustee.  If  he  were  a  sole  surviving  trustee, 
and  had  to  file  a  bill  for  foreclosure  of  mortgaged  property,  it 
could  not  be  said  he  was  not  entitled  to  the  costs  of  the  suit ;  on 
the  contrary,  he  would  be  entitled  to  all  his  costs. 

Now  what  are  the  facts  here  ?  Certain  mortgagees  enforce  their 
securities  against  their  mortgagor.    One  of  the  mortgagees,  Mr. 
Donaldson,  who  is  a  solicitor,  does  the  solicitor's  work  in  the 
(1)  3  Jur.  (N.S.)  630. 
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matter  and  charges  the  mortgagor  with  profit  costs  for  the  work  V.-C.  B. 
so  done.  The  matter  comes  before  the  Taxing  Master,  when  the  1884 
mortgagor  objects  that  Mr.  Donaldson  is  not  entitled  to  charge 
profit  costs  in  respect  to  the  mortgages  or  any  other  costs  than  Dq^^^^pso^ 
those  out  of  pocket.  The  Taxing  Master  then  makes  a  certificate 
answering  the  objections  as  follows : — [His  Lordship  read  the  cer- 
tificate and  continued : — ]  I  cannot  say  that  that  is  wrong.  I  know 
of  no  principle  requiring  me  to  say  that  the  items  in  question  are 
wrongly  charged.  The  case  of  London  Scottish  Benefit  Society  v. 
Chorley  (1)  shews  clearly  that  a  solicitor  is  entitled  to  charge  as 
a  solicitor  for  costs  in  an  action  to  which  he  is  a  party.  I  cannot 
therefore  disaffirm  the  decision  at  which  the  Taxing  Master  has 
arrived.  Another  circumstance  which  is  against  the  Applicant's 
present  contention  is  this.  A  mortgagor  has  the  right,  in  the 
commonest  form  possible,  to  have  his  bill  taxed,  but  if  his  inten- 
tion is  to  raise  objections  to  the  bill  such  as  have  been  raised  and 
argued  at  great  length  in  this  case,  he  should  state  them  in  his 
petition  for  taxation.  If  then  the  present  Applicant  had  stated 
her  objections  in  her  petition,  the  Eespondent  could  have  at  once 
obtained  the  decision  of  the  Court  upon  the  point.  But  she  had 
obtained  only  the  common  order  for  taxation  which  does  not 
apply  to  such  a  case  as  this.  In  my  opinion  this  application  is 
not  only  too  late  and  irregular  in  form,  but  also  contrary  to  the 
principles  which  govern  this  case.  In  re  Taylor  (2)  was  a  case  of 
agency  and  is  quite  different  from  the  present  case.  There  the 
solicitor-mortgagee  employed  another  solicitor  to  act  as  his  agent 
in  the  matter  of  the  mortgage,  and  it  was  held  that  the  agent's 
bill  could  be  taxed  only  as  between  solicitor  and  agent  and  not 
as  between  solicitor  and  client. 

As  a  matter  of  principle  I  entertain  no  doubt  about  this  case, 
and  therefore  I  aflirm  the  decisions  of  the  I'axing  JMaster  and 
the  Chief  Clerk.  If  my  decision  is  wrong  it  must  be  set  right 
elsewhere. 

-  Solicitor  for  Applicant :  J.  W.  Smart. 

Solicitors  for  Respondent :   Bvoini  cC*  Woohioiujh. 

(V)  VI  Q.  B.  D.  A-y2,  (•_')  IS  l>,cav.  105. 

G.  r.  F.  C. 
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V.-C.  B.  In  re  PEICE. 

1884  LEIGHTON  V.  PEICE. 


Aug.  4. 


[1884    P.  372.] 

Settled  Estate — Infant — Trustees — Sale  out  of  Court — Settled  Land  Act,  1882 
(45  &  46  Vict,  c,  38),  ss.  3,  59,  60. 

In  appointing  trustees  under  the  Settled  Land  Act,  1882,  to  sell  an 
infant's  estate  (ss.  3,  59,  60),  the  Court  has  jurisdiction  to  authorize  the 
sale  to  be  made  out  of  Court. 

Adjoukned  summons. 

The  Defendant,  who  was  an  infant,  had  become  entitled  under 
the  will,  dated  in  1883,  of  the  testatrix  in  the  action,  to  a  copy- 
hold estate  called  "  Wraxhall  House"  in  Gloucestershire ;  and  he 
now  applied,  by  his  next  friend,  by  a  summons  in  the  action  and 
under  the  Settled  Land  Act,  1882,  that  two  named  persons  might 
be  appointed  trustees  under  the  will  for  the  purposes  of  the  Act ; 
that  the  powers  conferred  upon  a  tenant  for  life  by  the  Act 
might  be  exercised  by  such  trustees  on  behalf  of  the  infant 
during  his  minority ;  that  the  trustees  might  sell  the  estate, 
invest  the  net  proceeds,  and  pay  the  income  to  the  guardian  of 
the  infant  for  his  maintenance. 

It  appeared  from  the  evidence  that  the  house  required  a  sum 
equivalent  to  about  one-third  of  its  value  to  be  expended  in 
repairs,  but  that  there  were  no  funds  available  for  the  purpose. 

Bawlinson,  for  the  summons,  pointed  out  that  the  application 
was  made  under  sects.  3,  59,  60  of  the  Settled  Land  Act,  1882, 
and  asked  that,  under  the  circumstances  and  to  avoid  expense, 
the  trustees,  when  appointed,  might  be  at  liberty  to  sell  the 
property  out  of  Court. 


Bacon,  V.C.:— 

I  am  satisfied  with  the  evidence,  and  that  the  proposed  sale 
will  be  for  the  benefit  of  the  infant.    You  may  take  an  order  in 
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the  terms  of  the  summons,  and  the  trustees  may  sell  the  estate     v.-C.  B. 
out  of  Court.  1884 


Solicitors:  Merediths  &   Co.,  agents  for  TiceJiurst  &  Sons,  pbice 
Cheltenham,  Leighton 

G.  1.  F.  C. 


Price. 


re  HOUSEHOLD.  v.-C.B. 
HOUSEHOLD  v.  HOUSEHOLD.  1884 

[1884    H.    2543.]  ^ug.  5. 

Investment  of  Personal  Estate  to  cultivate  Real  Estate. 

The  trustees  of  real  and  residuary  personal  estate  devised  and  bequeathed 
in  trust  for  A.  for  life,  with  remainder  to  his  children,  who  were  infants 
(there  being  no  investment  clause  in  the  will)  were  authorized  to  advance 
to  the  tenant  for  life  part  of  the  residuary  personal  estate  for  the  purpose 
of  stocking  and  cultivating  a  farm  forming  part  of  the  real  estate,  on 
evidence  that  the  outlay  would  be  to  the  advantage  of  the  infant  remainder- 
men. 

Adjouened  summons. 

Bohert  Barrows  Household,  by  his  will  dated  in  October,  1881, 
after  appointing  the  Plaintiffs,  his  son,  Bohert  Henry  Household 
and  Somerville  Arthur  Gurney  his  executors,  devised  to  them  all 
his  real  estate  upon  trust  to  pay  thereout  certain  annuities  to  his 
two  daughters,  and,  subject  thereto,  upon  trust  for  the  Plaintiff, 
B.  H.  Household,  during  his  life,  with  remainder  to  his  children. 
And  the  testator  bequeathed  his  residuary  personal  estate  to  his 
trustees  upon  the  same  trusts  as  the  real  estate,  except  as  to  the 
annuities,  which  he  charged  upon  his  real  estate  exclusively. 
The  will  contained  no  investment  clause. 

The  testator  died  in  November,  1881,  possessed  of  considerable 
real  estate,  and  his  residuary  personal  estate  amounted  to  about 
£11,000.  Upon  his  death  his  son,  the  Plaintiff,  B.  H.  Household, 
with  the  assent  of  his  co-trustee,  undertook  the  principal  manage- 
ment of  the  real  estate.  Part  of  the  real  estate  consisted  of  the 
J'  White  House  Farm  "  in  tlie  county  of  Norfoll;  comprising  about 
320  acres,  partly  pasture  and  partly  arable.  At  ]\[ichaelmas,  1883, 
this  farm  became  vacant  in  consequence  of  the  expiration  of  a 
lease  which  liad  been  granted  by  the  testator.    Tlie  Plaintiff, 

Vol.  XXVII.  2  0  1 


554 


CHANCEEY  DIVISION.  [VOL.  XXVII. 


Household 

V. 

Household. 


V,-C.  B.    B.  H.  Household,  thereupon  endeavoured  to  re-let  the  farm,  but, 
1884      owing  to  the  prevailing  agricultural  depression,  he  was  unable  to 
find  a  tenant  at  a  remunerative  rent.    To  prevent  the  farm  going 
Household.  cultivation,  and  so  becoming  deteriorated  in  value,  he  pro- 

posed to  manage  and  cultivate  it  himself,  provided  he  could  obtain 
some  assistance  from  the  testator's  residuary  personal  estate.  As 
the  will  did  not  in  terms  authorize  any  such  expenditure,  he  and 
his  co-trustee  took  out  this  originating  summons,  under  Kules  of 
Court,  1883,  Order  LV.,  rule  3  (f),  asking  that  they,  as  trustees  of 
the  wdll,  might  be  at  liberty,  out  of  the  testator's  residuary  personal 
estate,  to  advance  to  him,  the  Plaintiff,  B.  H.  Household,  the 
tenant  for  life,  the  sum  of  £1000,  on  the  security  of  his  bond  to 
be  given  to  his  co-trustee,  he  the  said  B.  H,  Household  undertaking 
to  expend  the  money  in  stocking,  farming,  and  cultivating  the 
farm  to  the  satisfaction  of  his  co-trustee. 

The  application  was  supported  by  affidavits  to  the  effect  that 
B.  H  Household  was  willing  to  devote  the  necessary  time  and 
attention  towards  the  stocking,  farming,  and  cultivation  of  the 
farm,  provided  he  and  his  co-trustee  were  authorized  by  the  Court 
to  expend  the  £1000  for  that  purpose;  that  he  was  willing  to 
make  himself  persoually  responsible  for  the  repayment  of  the 
money  to  the  trustees  for  the  time  being  of  the  w  ill ;  and  that 
the  advance  and  expenditure,  in  addition  to  the  capital  employed 
by  himself,  would  be  greatly  to  the  advantage  of  the  trust  estate. 

B,  H.  Household  had  two  children,  who  were  infants  and  Defen- 
dants to  the  action. 

His  sisters,  the  annuitants,  were  still  living. 

Marten,  Q.C.,  for  the  Plaintiffs  : — 

The  difficulty  arises  in  consequence  of  the  will  containing  no 
power  to  manage  and  cultivate,  or  to  expend  money  for  such 
purposes.  But  even  though  it  may  not  be  authorized  by  the 
terms  of  the  will,  an  outlay  for  the  purpose  of  maintaining  and 
keeping  up  the  value  of  the  trust  estate  will  be  authorized  by 
the  Court,  provided  it  is  shewn  by  sufficient  evidence  that  such 
an  outlay  is  necessary  and  to  the  advantage  of  the  infant  cestuis 
que  trust :  Umhlehj  v.  Kirh  (1)  ;  In  re  JacJcson  (2).    The  evidence 

(1)  Cooper,  G.  P.  1838,  254.  (2)  21  Ch.  D.  780. 
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in  this  case  appears  sufficient  to  justify  the  Court  in  making  the  ^'rG- 
order. 

In  r  e 

Bardswell,  for  the  Defendants.  Househoj/d. 

Household 

V. 

Bacon,  Y.C,  said  he  was  satisfied  from  the  evidence  that  the 
proposed  outlay  would  be  to  the  advantage  of  the  trust  estate, 
and  accordingly  made  an  order  as  asked,  on  B.  IS.  Household  by 
his  counsel  undertaking  to  expend  the  £1000  as  mentioned  in  the 
summons.  The  costs  of  all  parties  as  between  solicitor  and  client 
to  be  paid  by  the  Plaintiffs,  the  trustees,  out  of  the  trust  estate. 

Solicitors :  Burton,  Yeates,  Hart^  &  Burtmi,  for  Coulton  &  Son, 
Lynn. 

G.  I.  F.  C. 


In  re  MOKCKTO^^  AND  GILZEAK  ^-C- ^• 

1884 

Vendor  and  Purchaser — Contract  for   Sale — Conditions  of  Sale — Rigid  to 

rescind — Purchase-money — Deposit — Separate  Account — Interest.  ^' 

On  a  sale  of  a  freehold  house  by  auction  one  of  the  conditions  of  sale 
provided  that  "  all  objections  and  requisitions  in  respect  of  the  title,  or  the 
abstract,  or  particulars,  or  anything  appearing  therein  respectively  shall 
be  sent  to  the  vendors'  solicitors  within  fourteen  days  from  the  delivery  of 
the  abstract,  and  all  objections  and  requisitions  not  sent  in  within  that 
time  shall  be  considered  to  be  waived.  If  any  objection  or  requisition 
shall  be  made  and  insisted  on,  which  the  vendors  shall  be  unable  or 
unwilling  to  remove  or  comply  with,  the  vendors  shall  be  at  liberty  by 
notice  in  writing  to  rescind  the  sale."  The  purchaser  accepted  the  ven- 
dors' title  as  she\vn  by  the  abstract  and  sent  them  a  draft  conveyance  for 
approval.  The  vendors  then  required  that  the  conveyance  should  be  taken 
subject  to  certain  "  covenants,  conditions,  and  restrictions,"  the  nature 
of  which  they  did  not  explain,  but  whicli,  they  alleged,  were  contained 
in  a  deed  recited  in  an  abstracted  deed  forming  the  commencement  of 
title.  As  the  abstract  did  not  shew  the  existence  of  any  such  covenants, 
conditions,  or  restrictions,  and  as  the  conveyance  to  the  vendors'  imme- 
diate predecessor  in  title  did  not  in  any  way  refer  to  them,  the  purchaser 
declined  to  take  a  conveyance  subject  to  them  without,  at  all  events,  being 
first  informed  of  their  nature,  whereupon  the  vendors  wrote  purporting  to 
rescind  the  contract : — 

//('/(/,  upon  a  summons  by  the  [>urciiasor  under  the  Vendor  und  Pur- 
chaser Act,  1874,  that  the  vendors  iiad  no  i>ower  to  rescind,  and  that  the 
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purchaser  was  entitled  to  a  conveyance  without  the  insertion  of  the  words; 
required  by  the  vendors. 

Another  condition  of  sale  provided  for  payment  of  a  deposit  and  for  the 
completion  of  the  purchase  on  a  certain  day ;  and  that  "  if  from  any  cause 
whatever,"  the  purchase  should  not  be  completed  on  that  day  the  purchaser 
should  pay  interest  at  5  per  cent,  per  annum  on  the  remainder  of  his 
purchase-money  until  completion.  After  receiving  the  vendors'  notice  of 
rescission  the  purchaser,  on  the  day  fixed  for  completion,  placed  the  balance 
of  her  purchase-money  to  a  separate  account  on  deposit  with  a  bank  at 
2^  per  cent,  interest,  and  gave  notice  of  the  deposit  to  the  vendors  : 

Held,  that  the  purchaser  could  not,  under  the  circumstances,  be  required  to^ 
pay,  on  actual  completion,  higher  interest  than  that  allowed  by  the  bank. 

Adjouened  summons. 

On  the  2n(i  of  April,  1884,  the  trustees  of  the  will  of  William 
Monckton,  deceased,  put  up  for  sale  in  lots  by  auction  two  semi- 
detached freehold  houses  in  Clifton  Park,  Bristol,  known  as 
Amherst  House  and  Colchester  House,  subject  to  certain  conditions 
of  sale. 

These  conditions  provided  for  payment  by  the  purchaser  of 
either  lot  of  a  deposit  of  £10  per  cent,  on  his  purchase-money ; 
for  the  completion  of  the  purchase  on  the  24th  of  June  then 
next,  and  that  "  if  from  any  cause  whatever  the  purchase  of  any  lot 
shall  not  be  completed  on  that  day  the  purchaser  thereof  shall 
pay  to  the  vendors  interest  after  the  rate  of  £5  per  cent,  per 
annum  on  the  remainder  of  the  purchase-money  until  the  com- 
pletion of  the  purchase  " :  also  that  the  vendors  would  within 
fourteen  days  from  the  day  of  sale  deliver  to  the  purchaser  an 
abstract  of  title,  such  title  to  commence  with  two  indentures- 
dated  respectively  the  9th  of  October,  1848. 

Then  followed  a  condition  in  the  following  terms : — 
"  YII.  All  objections  and  requisitions  in  respect  of  the  title,  or 
the  abstract,  or  particulars,  or  any  appearing  therein  respectively  , 
shall  be  stated  in  writing  and  sent  to  the  vendors'  solicitors. 
within  fourteen  days  from  the  delivery  of  the  abstract,  and  all 
objections  and  requisitions  not  sent  in  within  that  time  shall  be- 
considered  to  be  waived.  If  any  objection  or  requisition  shall 
be  made  and  insisted  on,  which  the  vendors  shall  be  unable  or 
on  the  ground  of  expense  or  otherwise  shall  be  unwilling  to 
remove  or  comply  with,  the  vendors  shall  be  at  liberty  (not- 
withstanding any  intermediate  negotiation  in  respect  thereof,  or 


V.-C.  B. 

1884 
In  re 

MONCKTOJT 
AND 
GiLZEAN. 
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attempts  to  remove  or  comply  with  the  same)  by  notice  in  writing    V.-C.  B. 

to  the  purchaser  by  Avhom  such  objection  or  requisition  shall  be  1884 

made,  or  his  solicitor,  to  rescind  the  sale,  in  which  case  the  "x^e 

purchaser  shall  receive  back  the  deposit  without  interest  or  costs  ; 

but  the  purchaser  may,  within  seven  days  after  receiving  the  Gilzean. 

notice  to  rescind,  withdraw  the  objection  or  requisition,  in  which 

case  the  notice  to  rescind  shall  be  deemed  to  be  withdrawn  also." 

Condition  8  provided  for  the  execution  of  proper  assurances  to 
the  purchasers,  such  assurances  to  be  prepared  by  and  at  the 
expense  of  the  purchasers. 

At  the  sale  Golcliester  Souse  was  knocked  down  to  Mrs.  Margaret 
Gilzean — who  was  occupying  the  house  as  a  sub-tenant — for 
£2000,  and  thereupon  she  paid  a  deposit  of  £200.  Amherst 
Souse  was  not  sold. 

On  the  7th  of  April  the  vendors'  solicitors  delivered  to  the 
purchaser's  solicitors  an  abstract  of  title  commencing  with  the 
two  indentures  of  the  9th  of  October,  1848,  as  mentioned  in  the 
conditions. 

The  abstract  of  the  first  of  these  two  indentures  contained  a 
recital  of  a  prior  deed  of  the  25th  of  November,  1842,  whereby  a 
close  of  land,  of  which  the  two  plots  at  present  containing 
Amherst  Souse  and  Colchester  Souse  then  formed  part,  was  con- 
veyed to  George  Boohe  Far  nail  upon  trust  for  sale  for  building 
purposes,  and  to  create  rent-charges  thereout :  and  also  a  recital 
of  a  deed  of  the  31st  of  August,  1846,  whereby  Far  nail  conveyed 
the  two  plots  to  John  Kemp  in  fee  subject  to  a  rent-charge  of 
£15  thereby  created  out  of  each  of  the  two  plots  in  fiivour  of 
Farnall,  Kemp  covenanting  with  Farnall  to  build  a  house  on 
each  plot  within  twelve  months,  which  was  done,  and  to  duly 
pay  the  rent-charges,  a  power  of  entry  for  non-payment  bein^- 
reserved  to  Farnall.  By  tlie  deed  of  1848  containing  these 
recitals  the  two  plots,  with  the  two  houses  which  had  then  been 
built  thereon,  were  conveyed  to  William  MoncJctoii  in  fee,  "subject 
to  the  payment  of  the  said  two  annual  sums  of  £15  each  reserved 
and  made  payable  out  of  the  said  hereditaments  by  the  said 
indenture  of  the  31st  of  August,  181G." 

By  the  second  indenture  of  1848  the  two  rent-chari^es  were 
conveyed  to  a  trustee  for  William  Mojwlton. 
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V.-C.  B.        William  Monckton  died  in  1874,  having  by  liis  will  devised 
1884       Amherst  Souse  and  Colchester  House,  and  the  ground  rents  issuing 
thereout  respectively,  after  the  death  of  his  widow,  to  the  present 
Monckton   vendors  in  trust  for  sale. 

AND 

GiLZEAN.  The  testator's  widow  having  died  in  1883,  his  trustees  put  up 
for  sale,  as  above-mentioned,  the  two  plots  of  ground  and  the 
houses  thereon,  but  no  mention  was  made  of  the  rent-charge  in 
the  particulars  or  conditions  of  sale,  it  being  apparently  con- 
sidered that  as  the  houses  and  the  rent-charges  both  formed  part 
of  the  testator's  estate,  the  rent-charges  should  be  treated  as  pass- 
ing with  the  houses  to  the  purchasers  of  the  latter. 

No  requisitions  on  the  title  to  Colchester  Souse,  beyond  such  as 
were  of  an  ordinary  character,  having  been  made  on  behalf  of 
Mrs.  Gihean,  the  purchaser,  within  the  fourteen  days  prescribed 
by  the  conditions  of  sale,  the  purchaser's  solicitors  duly  accepted 
the  title,  and  on  the  6th  of  June  sent  a  draft  conveyance  to  the 
vendors'  solicitors  for  approval. 

By  the  first  operative  part  of  the  draft  the  vendors  purported 
to  convey  the  house  to  the  purchaser  "  subject  to  a  yearly  rent- 
charge  of  £15  created  by  an  indenture  dated  the  31st  day  of 
August,  1846  " — being  the  indenture  of  that  date  above  referred 
to — "and  to  all  powers  and  remedies  for  enforcing  payment 
thereof."  Then  by  the  second  operative  part  the  rent-charge 
was,  to  prevent  merger,  conveyed  to  a  trustee  for  the  purchaser. 

Subsequently,  on  the  16th  of  June,  the  vendors'  solicitors 
wrote  to  the  purchaser's  solicitors  requiring  that  the  house  should 
be  conveyed  subject,  not  only  to  the  rent-charge,  but  also  "  sub- 
ject to  the  several  covenants  and  conditions,  restrictions  and 
agreements  in  the  said  indenture  of  the  31st  of  August,  1846, 
contained,"  but  not  stating  what  they  were. 

The  purchaser's  solicitors  then,  on  the  19th  of  June,  wrote  to 
the  vendors'  solicitors  asking  for  "  a  full  copy  of  such  restric- 
tions, the  abstract  of  title  being  imperfect  without  it."  On  the 
following  day  the  vendors'  solicitors  replied  that  unless  the 
purchaser  was  prepared  to  complete  on  the  terms  of  their  former 
letter  they  would  rescind  the  contract  and  return  the  deposit. 

The  purchaser's  solicitors,  however,  declined  to  accept  a  con- 
veyance, except  in  the  form  they  had  prepared,  whereupon,  on 
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the  23rd  of  June,  the  vendors'  solicitors  wrote  to  the  purchaser's     Y.-C.  B, 
solicitors  rescinding  the  contract,  and  returning  the  deposit.   On  1884 
the  same  day  the  purchaser  took  out  a  summons  under  the  j^^g 
Vendor  and  Purchaser  Act,  1874,  to  have  it  declared  that  she  ^on^ton 
was  entitled  to  a  conveyance  of  the  house  and  rent-charge  in  Gilzean. 
the  form  of  the  draft  prepared  by  her  solicitors. 

On  the  following  day  the  purchaser's  solicitors  returned  the 
cheque  for  the  deposit  to  the  vendors'  solicitors.  The  vendors 
subsequently  received  notice  that  the  purchaser  had,  on  the  24th 
of  J une,  the  day  fixed  by  the  conditions  for  the  completion  of  the 
purchase,  placed  £1800,  the  balance  of  her  purchase-money,  to  a 
separate  account  at  a  bank  on  deposit  at  2^  per  cent.,  and  that 
she  would  not  pay  the  vendors  any  interest  beyond  that  allowed 
by  the  bank. 

It  was  stated  in  the  course  of  the  argument  that  the  "  restric- 
tions," to  which  the  vendors  desired  that  the  conveyance  should 
expressly  refer,  were  of  an  onerous  nature,  and  such  as  are  some- 
times attached  to  building  estates. 

The  summons  having  been  adjourned  into  Court,  now  came  on 
for  argument. 

Marten,  Q.C.,  and  G.  1.  Foster  Coohe,  for  the  purchaser : — 

First,  as  to  the  form  of  the  conveyance.  We  submit  that  we 
are  entitled  to  have  the  house  conveyed  subject  only  to  the  rent- 
charge,  which  is  the  form  in  which  the  vendor's  testator,  W.  Monclc- 
toii,  took  his  conveyance,  and  that  the  vendors  have  no  right  to 
require  the  conveyance  to  be  made  subject  to  the  covenants  and 
restrictions  contained  in  the  deed  of  1846,  inasmuch  as  neither  the 
vendors  nor  their  testator  held  under  a  conveyance  in  that  form : 
uor  did  the  recital  of  the  deed  of  1846,  in  the  conveyance  to 
W.  Moncldon,  in  any  way  shew  that  it  contained  any  covenants 
beyond  a  covenant  to  pay  the  rent-charge  and  to  buiUl  a  house, 
whicli  has  been  done.  Moreover,  the  vendors  are  not  under  such 
personal  liability  to  any  covenants  contained  in  the  deed  of  1846 
as  to  render  it  necessary  for  their  protection  to  refer  to  those  cove- 
nants in  our  conveyance. 

Secondly,  we  submit  that,  under  tlie  circumstances,  tlie  vendors 
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V.-C.  B.  had  no  power  to  rescind  the  contract  under  the  7th  condition  ; 

1884  for,  in  the  first  place,  we  have  not  made  any  "  objection  or  requi- 

^J^g  sition  "  at  all :  we  have  only  asked  for  a  copy  of  the  alleged 

MoNCKTON  covenants  and  restrictions  contained  in  the  deed  of  1846.  But 

AND 

GiLZEAN.  even  if  we  can  be  said  to  have  made  a  "  requisition,"  it  is  a 
requisition  on  the  draft  conveyance — not  on  the  title ;  and  the 
vendors  can  rescind  only  on  a  requisition  made  on  the  "  title,  or 
the  abstract,  or  the  particulars."  The  conveyance  is  not  referred 
to  in  the  7th  condition  at  all:  in  fact,  the  preparation  and 
execution  of  the  conveyance  form  the  subject  of  a  separate  con- 
dition— the  8th.  Moreover,  under  the  Conveyancing  and  Laiv 
of  Property  Act,  1881,  sect.  3  (3),  we  were  precluded  from  making 
any  requisition  on  the  recited  deed  of  1846,  and  were  bound  to 
assume  that  it  was  correctly  recited.  Then,  again,  the  vendors 
can  only  rescind  in  respect  of  a  requisition  made — and  not  only 
made  but  "  insisted  on  " — within  the  fourteen  days,  the  power  of 
rescission  being  reserved  as  a  protection  to  the  vendors  against 
any  requisition  made  within  that  period — and  within  that  period 
only — which  they  may  be  unable  or  unwilling  to  "  remove  or 
comply  with."  In  any  case,  the  vendors  were  not  entitled  to 
rescind  without  giving  us  an  opportunity  of  withdrawing  any 
objection  or  requisition  we  might  have  made,  as  provided  by 
the  condition :  In  re  Jaclcson  &  Oahshott  (1),  and,  indeed,  it  is 
contrary  to  principle  that  a  vendor  should  be  allowed  to  exercise 
his  power  of  rescission  where  he  has  withheld  from  the  purchaser 
information  which  ought  to  have  been  disclosed :  Neltliorpe  v. 
Holgate  (2) ;  or  without  attempting  first  to  answer  the  requisi- 
tion :  Greaves  v.  Wilson  (3)  ;  Turpin  v.  Chamhers  (4)  ;  In  re  Jack- 
son &  Oahshott. 

In  point  of  fact,  upon  the  abstract  as  delivered,  the  covenants 
and  restrictions  now  referred  to  by  the  vendors  could  not  be 
made  the  subject  of  any  requisition  at  all,  and  not  being  capable 
of  being  inquired  into  cannot  fall  within  the  7th  condition :  In 
re  Jaclcson  &  Oahshott  (5). 

Again,  assuming  that  these  "  covenants,  conditions,  and  restric- 

(1)  14  Ch.  D.  851.  (3)  25  Beav.  290. 

(2)  1  Coll.  203.  (4)  29  Beav.  104. 

(B)  14  Ch.  D.  851,  854. 
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lions,"  relate  in  some  way  to  the  user  of  the  land,  they  may     Y.-C,  B. 
possibly  be  such  as  to  constitute  a  fatal  objection  to  the  title,  as  1884 
in  In  re  Higgins  and  Hitchman^s  Contract  (1).     In  that  case  the      in  re 
Tenders,  in  not  disclosing  the  defect,  have  failed  to  deliver,  as 
they  were  bound  to  do,  a  "  perfect  abstract."    Accordingly,  the  Gtilzean. 
time  for  sending  in  requisitions  has  not  yet  begun  to  run,  and 
the  power  of  rescission  has  therefore  never  arisen  at  all :  Bart's 
Vendors  and  Purchasers  (2). 

Millar,  Q.C.,  and  Ingle  Joyce,  for  the  vendors  : — 

The  vendors  are  trustees  and  can  only  convey  such  estate  as 
they  themselves  hold. 

The  property  is  held  by  them  subject  to  the  conditions  and 
restrictions  in  question,  which  in  fact  are  such  as  are  usually 
found  in  conveyances  of  building  estates  and  relate  to  the  user 
of  the  land,  and  therefore  they  are  entitled  to  require  that  any 
conveyance  from  them  shall  be  taken  in  that  qualified  form  and 
not  in  a  form  implying  that  there  are  no  existing  conditions  or 
restrictions.  Then,  as  to  our  right  to  rescind,  it  is,  we  submit, 
upon  the  words  of  the  condition,  an  absolute  right  arising  where 
"  any  "  objection  or  requisition  is  made  which  we  are  unable  or 
unwilling  to  remove  or  comply  with.  By  the  letter  of  the  19th 
of  June  the  purchaser  "  made  "  a  requisition,  and  has,  by  taking 
out  this  summons,  "  insisted  on  "  that  requisition.  Accordingly 
upon  the  terms  of  the  condition  our  right  to  rescind  is  clear.  As 
your  Lordship  observed  in  the  recent  case  of  In  re  Dames  and 
Wood  (3),  "  no  matter  how  unreasonable,  however  provocative, 
the  requisitions  may  have  been,  the  question  was  simply  one  of 
the  construction  of  the  condition."  In  re  Great  Northern  Railway 
Company  and  Sanderson  (4),  is  another  authority  in  favour  of  the 
absolute  right  of  a  vendor  to  rescind  under  such  a  condition  as 
this. 

[Bacon,  V.C.  : — That  case  has  no  bearing  whatever  upon  the 
present.] 

If  the  restrictions  are  a  "  fatal  objection "  to  the  title,  the 

(1)  21  Clu  1).  05.  (3)  A,fr,  pp.  1 72,  17G. 

(2)  5th  Ed.  pp.  120,  tOI,  1G2.  (4)  25  Ch.  D.  788. 
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V.-C.  B.    objection  is  one  we  are    unable  to  remove  or  comply  with,"  and 
1884      therefore  gives  its  the  right  to  rescind. . 

In  re 

MONCKTON  ^  '  • 

AND      Bacon,  V.C.: — 

GiLZEAN. 

—  In  this  case  the  owners  of  an  estate  put  up  for  sale  a  freehold 

house  forming  part  of  that  estate,  subject  to  certain  conditions 
of  sale  of  a  most  ordinary  kind.  Under  those  conditions  the 
vendors  have  reserved  a  right  to  rescind  the  contract  if  any 
requisition  is  made  which  they  are  unable  or  unwilling  to  comply 
with. 

Now  there  is  no  pretence  for  saying  that  the  letter  of  the  19th 
of  June  is  a  requisition.  The  vendors  deliver  an  abstract  and 
protect  themselves  against  being  called  upon  to  shew  a  title 
earlier  than  the  year  1848,  a  good  long  title  in  thej  present  day, 
and  they  then  further  protect  themselves  against  requisitions 
on  the  title  as  shewn  by  the  abstract  by  the  words  of  the  7th 
condition,  which  is  as  follows  : — [His  Lordship  read  it  and  con- 
tinued : — ] 

If  the  condition  had  provided  for  any  requisition  whatever 
that  might  be  made  which  the  vendors  should  be  unable  or  un- 
willing to  comply  with,  something  might  be  said,  but  here  there 
is  no  such  thing. 

No  requisitions  on  the  title  are  made  and  insisted  on  ;  the  time 
for  making  requisitions  expires  ;  that  which  is  described  in  the 
abstract  the  vendors  are  shewn  to  be  able  absolutely  to  convey, 
and  the  purchaser  is  entitled  to  have  the  property  conveyed  to 
her  upon  the  title  so  made.  After  some  correspondence  it  comes 
out  that  there  is  a  clause  or  covenant  in  the  original  conveyance 
of  the  contents  of  which  no  one  has  informed  me,  though  I  under- 
stand from  Mr.  Millar  that  it  is  of  the  usual  restrictive  nature  of 
covenants  affecting  building  estates :  at  all  events  one  can  easily 
guess  that  it  is  a  clause  or  covenant  restricting  in  some  way  the 
user  of  the  land.  If  so,  the  restrictions  run  with  the  land ;  and 
whoever  has  the  land  is  bound  by  those  restrictions. 

The  vendors  cannot  sell  free  from  the  restrictions  because  they 
have  not  themselves  got  the  property  free  from  the  restrictions. 
The  new  purchaser  will  be  subject  to  the  obligations  imposed  by 
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the  original  deed,  and  the  first  OAvner,  or  the  adjoining  owner,     V.-C.  B. 
will  be  able  to  sue  her  on  the  covenant,  the  liability  being  1884 
attached  to  the  land  itself^  not  to  the  purchaser  personally.    If,      in  re 
for  instance,  the  restriction  is  against  using  the  house  as  a  beer-  ^^^f 
shop,  and  the  purchaser  uses  it  as  one,  the  adjoining  owner  may  G^ilzean. 
at  once  restrain  the  owner  of  the  house  from  a  breach  of  the 
covenant  inasmuch  as  the  liability  attaches  on  the  occupant  with 
notice  to  the  land  itself.    It  is  out  of  the  range  of  possibility, 
however,  to  prove  that  this  liability  on  any  covenant  now  sub- 
sisting under  the  deed  of  1846  will  after  the  sale  attach  to  the 
persons  of  the  vendors.    The  vendors  are  therefore  under  a 
mistake.    They  have  protected  themselves  against  unreasonable 
requisitions  ;  and  that  is  all. 

The  meaning  of  the  7th  condition  is  that  they  shall  be  in  a 
position  to  protect  themselves  against  any  unreasonable  requisi- 
tion, and  against  unnecessary  trouble  and  expense.  The  con- 
dition gives  no  right  to  the  purchaser  to  make  requisitions  after 
the  fourteen  days  from  the  delivery  of  the  abstract,  and  she  has 
not  acquired  since  any  right  to  make  requisitions. 

But  she  has  made  no  objection  or  requisition  at  all :  she  merely 
says,  "  Let  me  see  a  copy  of  the  deed  by  which  these  restrictions 
are  imposed  on  the  land,"  and  that  is  all :  she  makes  no  objection. 
It  is  a  mistake  to  say  that  the  purchaser  has  made  any  objection 
or  requisition,  she  has  made  none  and  insisted  on  none.  There 
is  no  pretence  for  saying  that  the  vendors  will  be  prejudiced  or 
incur  any  liability  if  the  purchaser  takes  the  property  without 
the  conveyance  stating  that  she  takes  it  subject  to  the  re- 
strictions. 

What  is  the  meaning  of  this  7th  condition  ?  The  vendors 
have  protected  themselves  by  this  condition,  so  they  say,  against 
a  certain  danger — a  danger  which  has  never  existed,  does  not 
now  exist,  and  never  can  exist.  In  my  opinion  the  vendors' 
objection  is  wholly  unreasonable,  l^he  authorities  that  have 
been  cited  are  all  opposed  to  their  contention.  If  a  purchaser 
makes  an  unreasonable  requisition  and  insists  upon  it,  he  may 
come  within  a  condition  such  as  this  and  lose  his  contract ;  but 
here  the  purchaser  adopts  the  very  title  the  vendors  have  made, 
and  is  prepared  to  take  a  conveyance  in  the  form  indicated  by  the 
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V.-O.  B.  abstract.  This  objection  of  the  vendors  is — I  will  not  say  hardly 
1884       honest  but — hardly  a  fair  objection  :  no  requisitions  were  made 

and  insisted  on,  no  unreasonable  objections  were  made,  the  con- 
^^^AND^*^^  tract  was  clear ;  and  therefore  I  hold  that  the  purchaser  is  entitled 
GiLZEAN.    to  specific  performance  in  the  terms  of  the  summons,  and  the 

vendors  must  pay  the  costs  of  the  application.    There  had  better 

be  a  reference  to  Chambers  in  case  the  parties  differ  as  to  the 

form  of  the  conveyance. 

Marten  asked  for  a  declaration  that  the  purchaser  could  not 
on  completion  be  required  to  pay  the  vendors  any  interest  on 
the  balance  of  the  purchase-money  higher  than  that  allowed 
by  the  bank  at  which  the  balance  had  been  deposited :  Kershaw 
V.  Kershaiv  (1). 

Millar : — Does  your  Lordship  think  you  have  jurisdiction  to 
make  such  a  declaration  ? 

Bacon,  Y.C.  : — I  shall  make  it.  The  purchaser  honestly  in- 
tends to  perform  her  part  of  the  contract,  and  has  shewn  her 
honesty  by  having  her  money  ready,  but  the  vendors  refuse  to 
take  it. 

Solicitors  for  Purchaser  :  Clarhe,  Wooicoch,  &  Byland,  for  Isaac 
Cooke,  Sons,  &  Dunn,  Bristol. 

Solicitors  for  Vendors  :  Tompson,  Bickering,  Styan,  &  Neilson, 

(1)  Law  Eep.  9  Eq.  56. 

a.  I.  F.  c. 
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In  re  COOPER. 
COOPER  V.  SLIGHT. 


KAY,  J. 


1884 


[1884    C.  976.] 


June  20. 


Will — Life  Interest — Infant  Residuary  Lega,tee — Power  of  Advancement  exercise- 
aUe  vfith  Consent  of  Life  Tenant — Bctuhruptcy  of  Life  Tenant — Effect  of 

A  testatrix  who  died  in  1884  gave  a  moiety  of  a  trust  fund  to  trustees 
upon  trust  to  pay  the  income  to  J.  C.  during  his  life,  and  after  his  death 
in  trust  for  W.  J.  (an  infant),  empowering  the  trustees  to  raise  any  part 
not  exceeding  one  half  of  W.  J.^s  share  for  his  advancement,  subject  to  the 
consent  in  writing  of  J.  C.  during  his  life. 

The  trustees  were  desirous  of  exercising  the  power,  but  J.  C.  had  become 
a  bankrupt,  and  was  still  undischarged  : — • 

Held,  that  J.  C.^s  power  of  consenting  to  the  advancement  was  not  ex- 
tinguished by  his  bankruptcy,  but  could  not  be  exercised  without  the 
sanction  of  his  trustee  in  bankruptcy  acting  under  the  direction  of  -the 
Court  of  Bankruptcy. 


Eliza  Cooper,  who  died  in  January,  1884,  by  her  will,  dated  in 
1883,  gave  all  her  property  to  trustees  upon  trust  for  conversion 
and  investment ;  and  directed  her  trustees  to  stand  possessed  of 
the  trust  funds  upon  trust  as  to  one  moiety  thereof  to  pay  the 
income  to  James  Cooper  during  his  life,  and  after  his  death  in 
trust  for  William  James,  and  declared  that  the  trustees  might 

raise  any  part  or  parts  not  exceeding  one  half  of  the  share  of 
the  said  William  James,  under  the  trusts  hereinbefore  declared, 
and  apply  the  same  for  his  advancement  or  benefit,  subject  to 
the  consent  in  writing  of  the  said  James  Cooper  during  his  life." 

James  Cooper  became  bankrupt  in  February,  1882,  and  was 
still  undischarged.  The  trustees  were  desirous  of  exercising 
their  power  of  raising  a  part  of  the  share  of  William  James  (who 
was  an  infant)  for  his  advancement  or  benefit.-  James  Cooper  was 
willing  to  consent;  and  the  only  question  was  whether  he  could, 
notwithstanding  his  bankruptcy,  give  sucli  consent. 

ChadivycJc  Ilealey,  for  TJiomas  Craddocl',  tlie  trustee  in  bank- 
ruptcy : — 

The  tenant  for  life  cannot  consent  to  the  advancement  except 


Adjourned  summons. 
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KAY,  J.  with  the  concurrence  of  his  trustee  in  bankruptcy.  I  do  not  say 
1884  that  his  power  to  consent  has  gone  by  reason  of  the  bankruptcy, 
In  re      but  that  it  is  not  exercisable  except  with  the  trustee's  approval. 


ivorth  V.  Goose  (3)  and  Eisdell  v.  Hammersley  (4),  which  have  been 
approved  by  the  Court  of  Appeal :  Alexander  v.  Mills  (5). 

[Kay,  J. :— Is  there  any  case  in  which  the  doctrine  has  been 
applied  to  a  consent  to  the  exercise  of  a  power  of  advancement  ?] 

I  am  not  aware  of  any  such  case. 

[He  also  referred  to  the  Banhriiftcij  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  44.] 

Sir  Arthur  Watson,  for  the  next  friend  and  guardian  of  the 
infant  William  James : — 

There  are  exceptions  to  the  rule  that  a  bankrupt  cannot  exer- 
cise or  consent  to  the  exercise  of  a  power  in  a  case  where  such 
exercise  would  have  the  effect  of  taking  away  a  portion  of  his 
estate ;  and  of  this  In  re  Jahemans  Trusts  (6)  is  an  instance. 
And  this  case  ought  also  to  be  made  an  exception  to  the  rule  for 
the  benefit  of  the  infant,  who  is  in  great  want,  and  has  nothing  to 
do  with  the  bankruptcy. 

Sub-sect.  ii.  of  the  44th  section  of  the  Bankruptcy  Act,  1883, 
only  comprises  the  capacity  to  exercise  such  powers  as  the  bank- 
rupt might  have  exercised  "  for  his  own  benefit,"  and  does  not 
touch  a  power  of  this  kind,  which  is  exercisable  with  his  consent 
for  the  benefit  of  somebody  else. 

Hugh  Humphry,  for  the  trustees  of  the  will. 

No  reply  was  called  for. 

Kay,  J. : — 

I  think  that  the  law  on  this  subject  is  pretty  clear.  In  Bad- 
ham  V.  Mee  the  learned  Judges  who  had  to  decide  that  case 

(1)  7  Bing.  695.  (4)  31  Beav.  255. 

(2)  4  My.  &  Cr.  187.  (5)  Law  Rep.  6  Ch.  124. 

(3)  29  Beav.  111.  (6)  23  Ch.  D.  344. 


COOPEK. 

Cooper 

V. 


[Kay,  J.,  referred  to  Badham  v.  Mee  (1)  and  Hole  v.  Escott  (2).] 
And  in  addition  to  those  cases  there  are  the  decisions  in  Holds- 
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gave  a  certificate  without  expressing  any  opinion  on  the  case.    KAY,  J. 
Their  certificate  was  as  follows :  "  We  have  heard  this  case  argued  1884 
by  counsel,  and  have  considered  the  same ;  and  we  are  of  opinion 
that  from  and  after  the  execution  of  the  deed  of  appointment  of  Cooper. 
the  2nd  of  January,  1819,  Bichard  Mee,  the  son,  did  not  take  any  ^^^^^^^ 
estate  in  the  lands  and  hereditaments  mentioned  in  the  case  ^i^t. 
under  the  said  deed  of  appointment ;  but  under  the  deeds  of  the 
24th  and  25th  of  April,  1794,  took  an  estate  tail  in  remainder 
expectant  on  the  determination  of  the  life  estate  of  his  father." 

The  decision  itself  is  stated  in  the  marginal  note  to  the  report 
of  the  case,  whence  it  appears  that  by  a  marriage  settlement  the 
husband  took  an  estate  for  life  with  power  of  appointment  to 
children ;  remainder  to  trustees  to  preserve,  &c. ;  remainder  to 
children  in  tail  in  default  of  appointment ;  remainder  to  husband 
in  fee  in  default  of  issue.  The  husband  became  bankrupt,  con- 
veyed in  the  usual  way  all  his  property  by  bargain  and  sale  to 
his  assignees,  and  afterwards  executed  an  appointment  to  his  son 
in  fee,  after  his  own  life  estate.  The  assignees  sold  the  life 
estate  to  the  bankrupt's  mother.  It  was  held  that  the  son  took 
nothing  under  the  appointment,  but  was  entitled  to  an  estate 
tail  under  the  original  settlement. 

The  grounds  for  the  judgment  of  the  Court  of  Common  Pleas 
are  not  given  in  the  report. 

In  Hole  V.  Esoott  (1)  the  facts  were  as  follows :  A  husband, 
upon  marriage,  settled  an  estate  to  the  use  of  himself  for  life, 
with  remainder  to  the  use  of  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  trustees  for  a  term  of 
years,  to  secure  a  jointure  for  the  wife,  with  remainder  to  the 
use  of  sucli  children  of  the  marriage  as  the  husband  and  wife 
jointly,  or  in  default  of  a  joint  appointment,  the  survivor  of  them, 
should  appoint,  with  remainder,  in  default  of  such  appointment, 
to  the  children  of  the  marriage  living  at  the  death  of  the  sur- 
vivor equally,  and  if  none  such  to  the  right  heirs  of  the  husband. 
The  husband  became  bankrupt,  and  after  his  bankruptcy  he  and 
his  wife  made  a  joint  appointment  in  favour  of  two  of  the 
chiklreu  of  the  marriage.  The  husband  tlien  died,  and  a  bill 
(1)  4  My.  &  Cr.  1,87. 
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KAY,  J.    having  been  subsequently  filed  by  a  person  claiming  under  the 
1884      bankruptcy  for  an  account  of  the  rents  of  the  settled  estate,  the 
^J^g      wife  thereupon  executed  a  separate  appointment  in  favour  of  the 
CoopEK.     same  children,  which  she  stated  in  her  answer.    The  Lord  Chan- 
CoopEE     qqIIqy  (Lord  Oottenham)  said  (1)  :  "  The  objections  made  to  the 
Slight.  appointments  upon  which  the  title  of  the  children  rested  are 

totally  distinct.  To  the  joint  appointment  by  the  father  and 
mother,  after  the  father's  bankruptcy,  two  objections  were  made : 
first,  that  the  power  was  extinguished  by  the  bankruptcy; 
secondly,  that  if  not  extinguished,  no  title  could  be  obtained 
under  the  execution  of  it,  inasmuch  as  the  bankrupt  could  not 
be  permitted  to  destroy  the  title  of  his  assignees.  Upon  the 
first  point  I  do  not  propose  to  express  any  opinion.  It  is  not 
necessary  that  I  should  do  so,  for  the  purpose  of  the  judgment 
which  I  propose  to  pronounce ;  and,  considering  the  doubt  that 
exists  as  to  the  grounds  of  the  opinion  of  the  Court  of  Common 
Pleas  in  the  case  of  Badham  v.  Mee  (2),  I  think  it  inexpedient  and 
unnecessary  to  discuss  the  question." 

In  a  later  case  of  Holdsworth  v.  Goose  (3)  a  power  of  sale  over 
settled  estate  was  given  to  trustees,  at  the  request  and  by  the 
direction  of  the  tenant  for  life.  The  tenant  for  life  became  bank- 
rupt, and  it  was  held  that  the  power  w^as  not  extinguished,  but 
that  with  the  assent  of  the  tenant  for  life  and  his  assignees,  a 
perfect  title  could  be  made  under  the  power ;  thus  determining 
the  very  point  which  was  left  uncertain  in  Badham  v.  Mee  and 
Hole  V.  Escott  (4). 

Then  in  the  case  of  Eisdell  v.  Hammersley  (5)  a  power  given  to 
trustees  to  sell  realty  with  the  consent  of  the  tenant  for  life  was 
held  exercisable  after  his  bankruptcy  with  the  consent  of  the 
tenant  for  life,  and  of  all  persons  v/ho  had  become  interested  in 
his  estate. 

In  the  later  case  of  Alexander  v.  3Iills  (6),  where  the  trustees 
of  a  settled  estate  had  a  power  of  sale  to  be  exercised  at  the 
L-equest  and  direction  of  a  tenant  for  life,  who  was  also  entitled 

(1)  4  My.  &  Cr.  189.  (4)  4  My.  &  Cr.  187. 

(2)  7  Bing.  695.  (5)  31  Beav.  255.- 

(3)  29  Beav.  111.  (6)  Law  Eep.  6  Cli.  124. 
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to  the  ultimate  reversion  in  fee,  and  who  had  made  an  absolute    KAY,  J. 
conveyance  of  all  his  interest  for  value,  it  was  held  by  the  Court  1884 
of  Appeal,  reversing  the  decision  of  Romillt/,  M.E.,  that  the  power 
of  the  tenant  for  life  to  consent  was  not  extinguished  by  the  Cooper. 
absolute  alienation  of  his  life  estate,  and  could  still  be  exercised  v. 
with  the  concurrence  of  the  alienee.  Slight. 

In  that  case  the  learned  Judge  who  delivered  the  judgment  of 
the  Court  of  Appeal  referred  with  approval  to  Holdsworth  v. 
Goose  (1)  and  Eisdell  v.  Hammersley  (2),  the  Court  thus  preferring 
the  earlier  decisions  of  Bomilly,  M.E.,  to  that  which  they  then  had 
under  review. 

I  must  take  it  now  as  well  settled  that  where  the  tenancy  for 
life  and  ultimate  reversion  are  vested  in  one  and  the  same  person, 
there  being  intervening  interests  or  limitations,  and  there  is  a 
power  of  appointment  given  to  that  person  which  might  defeat 
his  own  interest,  then  if  he  becomes  bankrupt,  or  assigns  his 
property  for  the  benefit  of  his  creditors,  that  power  is  not  ex- 
tinguished, but  he  is  not  allowed  to  exercise  it  so  as  to  defeat  the 
interest  of  his  trustee  in  bankruptcy  or  of  his  assignee.  So  that 
the  power  not  being  extinguished,  if  the  trustee  in  bankruptcy 
•or  the  assignee  chooses  to  say, "  I  do  not  object  to  the  exercise  of 
your  power,"  it  may  be  exercised.  If  he  does  object,  then  he 
has  the  right  to  say,  "  You  shall  not  exercise  it." 

Of  course  the  trustee  in  bankruptcy  could  not  give  his  consent 
without  the  sanction  of  the  Court  of  Bankruptcy.  It  appears 
that  the  property  of  James  Cooler  is  now  vested  in  his  trustee 
in  bankruptcy  for  the  benefit  of  creditors.  If  the  power  of 
advancement  to  children  is  exercised  it  would  destroy  part  of 
the  estate  so  vested  in  the  trustee  in  bankruptcy. 

I  am  clear  that,  although  the  exercise  of  the  power  would  be 
for  the  benefit  of  the  child,  who  has  nothing  whatever  to  do  with 
the  bankruptcy  proceedings,  yet  without  the  consent  of  the  trustee 
in  bankruptcy,  acting  with  the  sanction  of  the  Court  of  Bank- 
ruptcy, the  trustees  of  the  will  cannot  be  allowed  to  exercise  that 
pt)wer. 

JS"o  case  can  be  found  to  warrant  any  other  assumption. 

(1)  29  Beav.  111.  (2)  31  Boav.  L'o5. 
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KAY,  J.        His  Lordship  then  made  a  declaration  that  the  power  of  James 
1884       Cooper  to  consent  to  an  appointment  by  way  of  advance  by  the 
trustee  to  the  infant  William  James  had  not  been  extinguished! 
by  his  bankruptcy,  but  that  such  power  of  consenting  could  not 
be  exercised  without  the  sanction  of  the  trustee  in  bankruptcy. 


Cooper 
Cooper 


Slight. 


Solicitors :  Sidney  Sfeadman  &  Co. ;  Hiclcs  &  Arnold.;  Mott  c& 
Lent, 

W.  W.  K. 


KAY,  J.  In  re  HEATON'S  TEADE-MAEK. 

1884 

v-^v-^  Trade-marJc — Begistration — Length  of  adverse  User — Fraudulent  Commencement 
July  1.  — Continuing  Misrepresentation — Foreign  Proprietor. 

Mere  length  of  adverse  user  will  not  of  itself  make  a  mark  wMcli  was 
originally  a  trade-mark  puhlici  juris,  where  such  user  was  originally 
fraudulent  and  is  still  calculated  to  deceive,  but  it  throws  upon  the  trader 
claiming  an  exclusive  right  to  the  mark  the  onus  of  proving  such  original 
fraud  and  continuing  misrepresentation,  and  the  longer  the  user  the 
stronger  must  be  the  evidence. 

Upon  this  principle  an  application  to  register  under  the  Trade-marks 
Acts  in  combination  with  the  name  of  the  applicants,  a  foreign  trade-mark 
which  had  been  used  by  the  applicants  and  by  thirty  other  firms  in  this 
country  in  combination  with  their  own  respective  names  or  with  some- 
device  for  fifty  years,  was  refused  upon  the  opposition  of  the  foreign  pro- 
prietor of  the  mark  who  had  only  recently  discovered  such  user. 

The  owners  of  the  ironworks  at  Leufsta,  in  8iueden,  had  in  1718,  registered 
in  Sweden,  as  a  trade-mark,  the  letter  L  within  a  circle  (called  in  the  trade 
the  Hoop  L),  and  their  iron  so  marked  had  acquired  a  high  reputation, 
particularly  for  manufacture  into  blister  steel.  By  Swedish  law  all  bar 
iron  must  be  stamped  with  a  duly  registered  mark  before  it  is  exported, 
and,  from  the  year  1835  the  Leufsta  iron  was  exported  to  England  marked 
with  the  Hoop  L  in  combination  either  with  the  name  of  the  English 
consignee,  or  with  the  word  "  Leufsta  "  or  with  both.  In  1878  the  Hoop  L 
was  registered  in  England  by  the  Leufsta  owners  as  a  trade-mark  both 
alone  and  in  combination  with  the  word  "  Leufsta" 

In  1882  the  B.  Company,  a  firm  of  English  steel  manufacturers,  applied 
to  register  under  the  Trade-marks  Acts  the  Hoop  L  in  combination  with  the 
words  "  B.  Company,  Warranted,''^  and  produced  evidence  to  shew  that  for 
fifty  years  they  and  thirty  other  firms  had  used  the  Hoop  L  in  combination 
with  a  name  or  with  a  device  upon,  all  blister  steel  manufactured  from 
Swedish  iron,  whether  Leufsta  iron  or  not,  cutting  off  from  inferior  iron  its 
distinctive  stamp  and  substituting  the  Hoop  L, 
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The  Leufsta  owners  opposed  the  application,  and  proved  that  this  adverse     KAY,  J. 
user  was  not  discovered  by  them  until  1881 : — ■  2gg^ 

Heldf  that  the  Hoop  L  mark  had  not  become  puhlici  jurisy  and  that  the 
application  to  register  it  must  be  dismissed  with  costs.  HkIton's 
.  Tbade-Makk 

Adjoukned  summons.  — 

This  summons  arose  out  of  an  application  made  on  the  22nd  of 
February,  1882,  by  George  Caleh  Adhins  and  George  Heaton,  who 
trade  under  the  firm  of  The  Brades  Company,  and  also  as  William 
Hunt  &  Sons,  and  are  manufacturers  of  iron,  steel,  and  edge 
tools,'  to  register  under  the  Trade-marhs  Registration  Acts,  1875 
and  1877,  for  "  steel  and  iron  wrought  and  un wrought,"  in  class  5, 

a  trade-mark  consisting  of  the  letter  L  within  a  circle  (known 

as  "  the  Hoop  L  ")  in  combination  with  the  words  "  Brades  Co., 
Warranted. 

The  application  was  opposed  by  the  Baron  Louis  de  Geer,  unless 
the  registration  was  limited  by  inserting  in  the  description  of 
goods  after  the  words  "steel  and  iron  wrought  and  un  wrought," 
the  words  "  not  being  Swedish  bar  iron  or  steel  made  therefrom," 
and  appending  a  note  that  the  Hoop  L  was  not  claimed  per  se, 
but  only  as  part  of  the  combination.  The  Baron  de  Geer,  who 
was  the  proprietor  of  certain  ironworks  at  Leufsta,  in  the  district 
of  Dannemora,  and  kingdom  of  Sweden,  claimed  the  hoop  L  mark 
as  the  exclusive  property  of  his  firm,  and  had  on  the  20th  of 
May,  1878,  registered  in  England,  for  Swedish  Dannemora  bar 
iron  in  class  5,  two  trade-marks,  one  the  Hoop  L  alone  and  the 
other  the  Hoop  L  in  combination  with  the  word  "  Leufsta." 

By  their  counter-statement  the  applicants  contended  that  the 
Baron  de  Geer  had  no  right  to  register  the  Hoop  L,  as  it  was  a 
common  mark,  and  stated  that  "  if  Swedish  Dannemora  bar  iron 
means  only  iron  worked  at  the  ironworks  at  Leufsta,  ...  we  are 
willing,  as  a  matter  of  concession  but  not  as  a  matter  of  right, 
and  without  prejudice  to  the  question  whether  the  letter  L  is  or 
is  not  a  common  mark,  to  undertake  not  to  use  our  said  trade-mark 
upon  such  iron." 

This  summons  was  then  taken  out,  and  it  appeared  from  the 
evidence  adduced  on  the  hearing,  which  is  more  fully  referred  to 
in  the  judgment  of  his  Lordship,  that  tlie  Hoop  L.  mark  was 

2     2  1 
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KAY,  J.    originally  tlie  exclusive  property  of  the  firm  now  represented  by 
1884       the  opponent ;  that  the  iron  manufactured  in  Sweden  by  this  firm 
^J^g      had  for  a  long  period  of  time,  ever  since,  it  was  said,  the  year 
tSde^Mark  -^^^^j  heen  stamped  under  the  Swedish  laws  in  that  behalf,  with 

  the  Hoop  L,  which  was  registered  in  Sweden  as  a  trade-mark  in 

the  year  1718;  and  that  from  the  year  1835  it  had  been  the 
practice  of  the  firm  to  export  their  iron  to  a  single  English 
purchaser  who  was  changed  from  time  to  time,  and  to  stamp 
their  iron  before  it  left  Sweden  with  the  name  of  the  English 
purchasing  firm  for  the  time  being  as  a  bye-stamp  in  addition  to 
the  original  Hoop  L,  which  bye-stamp  they  also  registered  in 
Sweden,  This  practice  was  continued  down  to  1864,  when  the 
opponent's  brother.  Baron  de  Geer,  who  was  the  then  proprietor, 
with  the  intention  of  discontinuing  exporting  his  iron  to  one 
English  firm  only,  adopted  and  registered  in  Sweden  as  a  bye- 
stamp,  in  addition  to  the  Hoop  L  the  name  "  Leufsta^''  and  in 
1866  his  exported  iron  was  thus  marked.  In  1867  the  former 
practice  was  reverted  to,  Messrs.  W.  Jessop  &  Sons  became  the 

sole  English  purchasers,  and  the  iron  was  then  marked  "  (l^ 

Leufsta,W,  Jessojp  &  Sons''  This  continued  down  to  1880,  when 
the  opponent,  who  had  succeeded  his  brother  as  proprietor,  entered 
into  a  contract  under  which  Firtk  &  Sons,  Limited,  became  the 
sole  importers  into  England  of  the  opponent's  iron,  which  iron 
thenceforth  was  marked,  without  the  name  of  any  consignee, 

"  (l)  Leufsta  "  only. 

It  was  admitted  that  the  best  iron  in  the  world,  and  that  most 
suited  for  the  manufacture  of  "  Blister  Steel,"  came  from  Ban- 
nemora,  and  that  the  iron  manufactured  by  the  Baron  de  Geer  at 
Leufsta  had  a  higher  reputation  than  any  other  Dannemora  iron. 

By  Swedish  law  every  bar  of  iron  must  be  stamped  with  a 
duly  registered  mark  before  exportation.  Such  marks  are  not 
obliterated  by  the  process  of  converting  iron  into  blister  steel, 
and  the  evidence  on  behalf  of  the  applicants  shewed  that  it  had 
long  been  a  practice  with  themselves  and  their  predecessors,  not 
only  to  preserve  the  Hoop  L  mark  and  use  it  in  combination 
with  their  own  trade  name  upon  blister  steel  manufactured  from 
the  opponent's  iron,  but  also  when  manufacturing  blister  steel 
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from  other  and  lower  qualities  of  Swedish  iron,  to  remove  the    KAY,  J. 
original  Swedish  marks  therefrom  and  to  put  on  the  bar  iron  the  1884 
Hoop  L  in  combination  with  their  own  name;  and  there  was  j^re 
evidence  that  the  practice  had  been  pursued  for  fifty  years,  not  t^e-Mabk 

only  by  the  applicants,  but  by  thirty  other  firms  of  iron  and  steel   

manufacturers  in  this  country,  who  always  put  on  their  blister 
steel  the  opponent's  mark,  either  in  combination  with  their  own 
name  or  with  a  device,  whether  they  had  purchased  the  Swedish 
bar  iron  from  him  or  not.  There  was  also  evidence  that  the 
Hoop  L  had  been  registered  in  England  in  combination  with 
words  or  devices  by  Mr.  Henry  Hall  of  Brierly  Hilly  on  the  31st 
of  August,  1876,  and  subsequently  by  Messrs.  Bradley  dt  Sons. 

The  opponent,  by  his  evidence  in  reply,  deposed  that  neither 
he  nor  his  predecessors  were  aware  of  any  such  user  of  their 
brand  until  informed  by  Frith  &  Sons,  Limited,  in  1881,  of  the 
registrations  of  Henry  Hall  and  John  Bradley  &  Sons,  nor  that 
any  other  persons  or  firms  were  claiming  to  use  his  trade-mark 
until  he  received  the  applicants'  affidavits ;  and  also  produced 
evidence  to  shew  that  the  proposed  use  of  the  Hoop  L  as  part  of 
a  trade-mark  was  calculated  to  deceive.  ] 

Hastings,  Q.C.,  and  John  Cutler,  for  the  applicants : — 

The  Hoop  L  is  a  common  mark  in  England  for  steel.  We  and 
our  predecessors,  and  thirty  other  firms,  have  used  it  in  combi- 
nation with  our  respective  names  for  fifty  years ;  and  although 
we  cannot  of  course  claim  any  exclusive  right  to  a  common  mark, 
we  have  a  perfect  right  to  register  as  a  trade-mark  that  common 
mark  combined  with  our  trade  name.  Moreover,  the  opponent 
has  ever  since  1835  ceased  to  use  the  Hoop  L  except  in  com- 
bination. 

They  cited  or  referred  to  In  re  Hyde  &  Co.'s  Trade-marJc  (1) ; 
In  re  J.  B.  Palmer  s  Application  (2)  ;  In  re  J.  B.  Palmer  s  Trade- 
marlv  (3) ;  In  re  Horshurgh  &  Co's  Ap])lication  (4) ;  hi  re  Kuhn 
&  Go's  Trade-marhs  (5) ;  In  re  Riviere's  Trade-mark  (6) ;  Lea  v. 
Millar  (7) ;  In  re  Powell  (8). 

(1)  7  Ch.  D.  724.  (f,)  53  L.  J.  (Ch.)  238. 

(2)  21(^li.  1).  47.  (())  2()  Ch.  1>.  48. 

(3)  24  Ch.  1).  504.  (7)  Sebas.  Dig.  305. 

(4)  53  L.  J.  (Ch.)  237.  (8)  Ibid.  357. 
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KAY,  J.        Bighy,  Q.C.,  and  Sebastian,  for  the  opponent : — 

This  alleged  user  has  been  behind  our  backs  and  without  our 
In  re      knowledge  until  we  discovered  it  in  1881 ;  and  it  is  a  user  which 

He  axon's  • 

Teade-Mask.  commenced  in  fraud  and  has  been  continued  for  purposes  of  mis- 
representation.  For  the  use  of  the  Hoop  L  is  a  representation 
that  the  steel  on  which  it  appears  is  made  from  Swedish  Banne- 
mora  iron  manufactured  in  our  ironworks  at  Leufsta,  and  cannot 
mean  anything  else.  Such  a  user,  having  its  inception  in  fraud, 
and  being  calculated  to  deceive,  cannot,  however  long  continued, 
take  away  our  right  of  proprietorship  or  receive  the  sanction  of 
the  Court :  Bodgers  v.  Rodger s  (1)  ;  Ford  v.  Foster  (2)  ;  Syhes  v. 
SyJces  (3);  Orr  Ewing  &  Co.  y.  Johnston  &  Co.  (4)  ;  In  re  Jelly, 
Son,  &  Jones'  Application  (5).  Any  fraud  may  be  redressed  in  the 
country  in  which  it  is  committed,  whatever  may  be  the  country 
of  the  person  who  has  been  defrauded  :  Collins  Co.  v.  Brown  (6) ; 
Taylor  v.  Carpenter  (7). 

Hastings,  in  reply,  referred  to  Gilbert  v.  Endean  (8). 


Kay,  J.  :— 

This  case  comes  before  the  Court  upon  an  application  to  register 
a  trade-mark.  It  is  opposed  by  the  Baron  de  Geer,  and  is  referred 
to  the  Court. 

The  question  is  whether,  on  all  the  facts  of  the  case,  the  appli- 
cants are  entitled  to  have  the  trade-mark  which  they  claim  put 
on  the  register. 

Their  case  is  this — I  read  it  from  the  affidavits :  "  It  is,  and 
has  been  for  over  fifty  years  last  past,  the  practice  of  us  and  our 
predecessors  to  openly  and  publicly  manufacture  for  sale,  and  sell 
both  at  our  works  at  the  Brades,  and  our  warehouse  in  Birming- 
ham, blister  steel  with  the  brand  or  trade-mark,"  of  a  circle 
with  the  letter  L  printed  in  the  middle  of  it  (which  has  been 

called  Hoop  L),  thus  (l^,       the  words  following,  " Brades  Co., 

(1)  31  L.  T.  (N.S).  285.  (5)  51  L.  J.  (Ch.)  639. 

(2)  Law  Eep.  7  Ch.  611.  (6)  3  K.  &  J.  423. 

(3)  3  B.  &  C.  541.  (7)  Sebas.  Dig.  39. 

(4)  13  Ch.  D.  434 ;  7  App.  Cas.  219.  (8)  9  Ch.  D.  259. 
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Warranted,"  "  which  we  are  now  seeking  to  register,  and  which    KAY,  j. 
is  hereafter  referred  to  as  our  trade-mark),  affixed  thereto  or  im-  1884 
pressed  thereon."    Then  they  prove  a  price  list  of  their  firm  jnre 

.   .  •       p    /"^^  -OT        o(     1  Heaton's 

more  than  forty  years  old  containing  entries  oi  "  (  L  j  Blister  feteel,  Tkade-Maek. 


Brades  Co.,  Warranted,"  "  [hj  Blister  Steel,  Brades  Co.,''  and  one 

other  entry  of  "  (l^  Blister  Steel,  Syhes''    That  evidence  is 

supported  by  evidence  that  thirty  other  firms — I  take  the  number 
from  the  statement  of  counsel — in  England  have  used  this  Hoop  L 
mark  in  connection  with  their  names  upon  Swedish  iron.  This 
is  the  evidence — which  again  I  take  as  to  number  from  counsel — 
of  sixteen  witnesses,  most  of  whom  are  people  engaged  in  the 
steel  and  iron  trade  in  this  country ;  and  it  is  admitted  that  the 
use,  both  by  the  applicants  and  by  those  other  thirty  firms,  has 
been  chiefly  upon  Swedish  iron  and  not  upon  English  iron.  There 
has  been  some  trifling  evidence  of  the  use  of  it  to  a  very  small 
extent  upon  Norwegian  iron,  and  there  is  some  suggestion  of  its 
having  been  used  once  upon  Kussian  iron ;  but  the  use  of  it 
chiefly  is  upon  Swedish  iron.  Now  that  makes  a  case  of  which 
it  is  impossible  not  to  see  the  strength  and  force. 

I  have  been  referred  by  the  opponent  to  an  authority  of  Bodgers 
V.  Bodgers  (1),  and  to  the  language  of  Lord  Justice  Mellish  in 
that  case.  I  should  observe,  before  I  read  the  words,  that  the 
case  was  not  one  of  an  application  to  put  upon  the  register  a 
trade-mark,  but  of  an  application  to  restrain  a  person  from  using 
a  certain  trade-mark.  The  cases  have,  of  course,  considerable 
analogy.  Lord  Justice  Mellish  says :  "  Now,  I  do  not  think  that, 
as  a  matter  of  law,  the  mere  fact  that  it  has  been  used  for  a  great 
number  of  years  necessarily  affords  a  defence.  If  it  was  clearly 
made  out  that  it  was  originally  used  for  the  purpose  of  fraud,  that 
it  was  continued  for  the  purpose  of  fraud,  and  that  it  has  the  prac- 
tical effect  of  deceiving  the  public,  I  do  not  think  that  the  lapse 
of  years  would  prevent  the  plaintiffs  having  a  remedy  " — that  is, 
against  the  defendants — that  being  a  case  of  an  application  for  an 
injunction  against  the  defendants.  Then,  later  on,  he  says :  "  But, 
at  the  same  time,  when  tlie  defendants  liave  done  wliat  they  are 


(1)  31  L.  T.  (N.S.)  285,  287. 
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KAY,  J.    now  charged  with  doing  for  such  a  very  great  number  of  years, 
1884      the  Court  must  require  very  clear  proof  both  that  the  acts  com- 
jj^g      plained  of  have  been  done  fraudulently  and  that  they  have  had 
tSde-M\be       effect  of  doing  practical  injury."  Again,  he  says :  "  When  it 

  has  gone  on  for  such  a  number  of  years,  and  when  it  has  to  be 

proved  that  it  was  originally  begun  fraudulently  and  was  con- 
tinued fraudulently  during  all  these  years,  and  that  it  is  calcu- 
lated to  deceive,  it  appears  to  me  that  very  much  stronger 
evidence  is  required." 

Now,  I  do  not  express  the  least  dissent  from  that  proposi- 
tion. Where  persons  come  and  object,  in  whatever  form,  to  the 
use  of  a  trade-mark  which  has  been  used  for  a  great  number  of 
years,  it  does  not  follow,  as  a  matter  of  course  that  the  use  for 
a  great  number  of  years  is  an  absolute  bar  to  obtaining  an  injunc- 
tion ;  but,  most  certainly,  it  throws  on  those  who  object  to  the 
use  the  onus  of  proving  that  it  was  originally  a  fraudulent  use,, 
and  that  it  is  calculated  to  deceive ;  and  very  much  stronger 
evidence  is  required  in  such  a  case  where  there  has  been  a  long 
user  than  would  be  required  in  another  case. 

Well,  then,  also  I  think  the  language  of  the  same  learned 
Judge,  in  Ford  v.  Foster  (1),  may  be  accepted  as  a  very  good 
definition  of  what  the  test  should  be,  whether  a  mark  has,  by  long 
user,  become  a  thing  puhlici  juris  or  not.  His  words  are  these  : — 
"  Then  what  is  the  test  by  which  a  decision  is  to  be  arrived  at, 
whether  a  word  which  was  originally  a  trade-mark  has  become 
^iblici  juris  P  I  think  the  test  must  be,  whether  the  use  of  it  by 
other  persons  is  still  calculated  to  deceive  the  public ;  whether  it 
may  still  have  the  effect  of  inducing  the  public  to  buy  goods  not 
made  by  the  original  owner  of  the  trade-mark,  as  if  they  were  his 
goods.  If  the  mark  has  come  to  be  so  public  and  in  such  uni- 
versal use  that  nobody  c^n  be  deceived  by  the  use  of  it,  and  can 
be  induced  from  the  use  of  it  to  believe  that  he  is  buying  the 
goods  of  the  original  trader,  it  appears  to  me,  however  hard  to 
some  extent  it  may  appear  on  the  trader,  yet  practically,  as  the 
right  to  a  trade-mark  is  simply  a  right  to  prevent  the  trader  from 
being  cheated  by  other  persons'  goods  being  sold  as  his  goods 
through  the  fraudulent  use  of  the  trade-mark,  the  right  to  the 
(1)  Law  Eep.  7  Ch.  628. 
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trade-mark  must  be  gone."    Now  herein  lies  the  strength  of  the    KAY,  J. 
applicants'  case.  It  seems  to  me  to  be  a  case  which  it  is  extremely  1884 
difficult  to  oppose.    It  is  very  difficult  to  get  over  the  effect  of 
this  very  long  user  by  the  applicants  themselves  for  fifty  years,  rp^^^'^^^'^ 
That  difficulty  is  increased  by  reason  of  its  being  shewn  to  be,  not 
a  user  by  themselves  alone,  but  a  user  by  many  other  firms  (and 
I  have  no  doubt  many  of  them  of  the  highest  respectability)  and 
for  long  periods,  and  a  user  very  similar  to  their  own. 

On  the  other  hand,  the  Baron's  case  is  this.  He  has  proved 
that  for  a  very  long  time  indeed  this  Hoop  L  mark  has  been  the 
principal  trade-mark  of  his  firm.  He  says  that  according  to  his 
information  and  belief  it  goes  back  to  some  date  anterior  to  the 
year  1643.  That,  of  course,  can  only  be  belief,  but  it  is  that 
sort  of  belief  which  the  tradition  of  a  firm  makes,  perhaps,  of 
some  little  value.  Then  he  proves  distinctly,  that  in  the  year 
1718  this  device  of  the  Hoop  L — that  and  nothing  else — was 
registered  in  Sweden  according  to  the  law  of  that  country  as  a 
distinctive  mark  of  iron  produced  at  the  works  belonging  to  his 
ancestors  in  Sweden.  Then,  it  seems,  in  the  year  1835  the  firm 
which  he  now  represents  sold  their  iron  to  an  English  purchaser 
or  firm  of  purchasers,  Messrs.  Syhes,  of  Hull,  and  by  agreement 
with  them  they  registered  in  Sweden,  as  an  addition,  or  bye- 
stamp,  as  it  is  called,  to  the  Hoop  L  mark,  the  name  of  Messrs. 
SijJces.  Thenceforward,  for  some  time,  the  stamp  impressed  upon 
the  iron  manufactured  by  the  Baron  de  Geer  was  the  Hoop  L 
/  with  the  addition  of  the  word  "  Sykes.'^  That  went  on  to  about 
1855.  From  1855  to  about  1864  Messrs.  WilUnson,  of  Eull, 
were  the  sole  English  purchasers  from  the  Baron,  and  they, 
by  a  similar  agreement  registered  their  name — I  am  speaking 
always  of  registration  in  Sweden — and  during  that  period  the 

Hoop  L  iron  was  stamped  "  fF)  Wilkinson.'''    In  1864  and  1865 

Messrs.  Hinde  dc  Gladstone,  of  London,  were  the  sole  English  pur- 
chasers, and  by  a  similar  agreement  they  registered  their  name, 

and  during  those  years  the  iron  was  stamped  "(^  Hinde  & 

Gladstone."  Towards  the  end  of  the  year  1864  a  change  was 
made,  and  the  then  proprietor,  who  was  the  late  brother  of  the 
Baron  de  Geer,  "  with  the  intention  to  discontinue  exporting  his 
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KAY,  J.  Hoop  L  iron  to  one  English  firm  only,  ^and  being  desirous  that 
1884  confusion  should  not  be  produced  by  the  registration  and  use 
In  re  different  names  at  the  same  time  as  bye-stamps  by  the  dif- 

ferent English  firms  who  should  buy  his  Hoop  L  iron,  adopted  and 
registered  in  Sweden,  as  a  bye-stamp  or  additional  mark  for  his 
Leufsta  iron  and  iron  products,  the  name  ^  Leufsta,^ "  which  I 
understand  is  the  name  of  the  works  where  the  Baron  de  Geer's 
business  has  been  carried  on,  and  is  now  carried  on,  "  and  the  said 
additional  stamp  or  mark  *  Leufsta '  became  and  is  the  exclusive 
property  of  the  proprietor  of  the  said  works."  "  On  the  termination 
of  his  contract  with  Messrs.  Hinde  &  Gladstone,  at  the  end  of  the 
following  year,  my  said  brother  begun  to  export  his  said  Hoop  L 
iron  to  more  English  firms  than  one,  and  during  the  year  1866  he 
exported  his  said  Hoop  L  iron  to  several  English  firms,  the  said  iron 

being  throughout  the  said  year  1866  stamped  '       Leufsta '  only, 

and  not  with  the  name  of  the  said  English  firms."  That  brings  us 
down  to  the  year  1867,  and  in  the  year  1867  the  Baron's  brother 
issued  this  circular  in  England,  addressed  obviously  to  English 
purchasers  and  consumers : — "  Brightside  Steel  Worhs,  Sheffield, 
Notice  to  the  consumers  of  the  genuine  Swedish  Bannemora 

iron         I  feeg  to  announce  that  I  have  this  day  entered  into  a 

contract  with  Messrs.  W,  Jessop  &  Sons,  of  Sheffield,  for  the  whole 
annual  make  of  the  above  iron,  which  in  future  will  be  stamped 
(l^  Leufsta — W.  Jessop  &  Sons — and  to  which  I  request  the 
special  attention  of  the  trade.  Carl  Emanuel  Be  Geer,  proprietor." 
It  is  dated  from  Leufsta,  in  Sweden,  29th  April,  1867,  Then  there 
follows  something  from  Jessop  &  Sons  themselves  in  these  words : — 
"  W,  Jessop  c&  Sons  (Limited)  in  referring  to  the  above  announce- 
ment beg  to  inform  consumers  that  the  genuine  Leufsta 

W.  Jessop  &  Sons  iron  can  only  be  obtained  from  them,  and  that 
they  are  prepared  to  supply  the  trade  on  liberal  terms.  At  the 
same  time  W.  J.  &  S,  wish  to  caution  dealers  in  foreign  iron 
against  spurious  imitations  of  the  whole  or  any  part  of  the 
genuine  brands,  as  W.  J.  &  S.  are  resolved  in  case  of  infringe- 
ment to  protect  their  own  and  the  proprietor's  rights  in  the 
same."    The  result  of  that  is,  that  having  the  original  Hoop  L  as 
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the  sole  distinctive  mark  and  design,  the  Baron's  firm  have  from    KAY,  j. 
time  to  time  added  the  names  of  the  person  to  whom  their  output  1884 
of  iron  was  sold  in  this  country  ;  and  from  the  year  1864,  instead 
of  adding  the  name  of  the  English  purchaser,  which  changed  from  ^^^^^^^^^^^ 

time  to  time,  and  might,  of  course,  be  more  than  one,  so  that  it   

would  be  inconvenient  to  have  the  addition  of  several  different 
names,  they  have  added  the  name  of  "  Leufsta,''  which  is  the 
name  of  the  locality  of  thier  works,  and  also,  in  the  case  of 
W.  Jessop  c&  Sons,  the  name  of  "  W.  Jessop  &  Sons,''  they  being 
the  purchasers  of  the  whole  output  of  the  iron. 

Now,  I  understand  the  case  on  the  Baron's  part  to  be  this, 
and  it  is  admitted  by  the  evidence,  in  the  witness-box,  of  one  of 
the  applicants,  Mr.  Heaton,  who  gave  his  evidence  very  candidly 
and  fairly  : — There  is  in  Sweden  a  region  called  Dannemora,  from 
which  iron  ore  is  produced  of  the  purest  quality  of  any  produced 
in  Sweden,  or,  it  would  seem  from  the  evidence  before  me,  in  the 
world.  This  iron  is  manufactured  in  Sweden,  not  merely  by  the 
Baron  de  Geer,  but  by  other  manufacturers;  and,  being  made 
into  bars,  by  the  aid  of  charcoal  instead  of  coal,  it  is  the  very 
purest  and  best  iron  for  the  purpose  of  conversion  into  the 
highest  quality  of  steel  that  is  known  in  the  world.  Each 
manufacturer  has  registered,  and  has  always  had  registered,  his 
own  particular  brand ;  and  of  all  these  brands  the  manufacture  of 
the  Baron  de  Geer — whether  because  of  his  better  processes,  or 
because  he  happens  to  obtain  the  best  ore  of  all,  I  do  not  know — 
has  acquired  the  highest  reputation,  and  the  Hoop  L  bar  iron 
manufactured  by  the  Baron  de  Geer  is  looked  upon  as  the  finest 
iron  in  the  world  for  the  purpose  of  being  manufactured  into 
steel  for  the  highest  qualities  of  work  :  tliat  is  clearly  admitted 
by  all  parties. 

Now  the  applicants  have  very  fairly  told  us  what  their  case  is. 
They  say  that  they  and  the  other  manufacturers  whose  evidence 
has  been  given,  have,  for  this  long  series  of  years,  been  accus- 
tomed to  buy  Swedisli  iron ;  of  which  there  are  many  brands — it 
is  said  a  thousand — and,  of  course,  many  of  inferior  quality  to 
the  Bannemora  iron ;  the  evidence  shewing  that  the  next  in 
quality  is  something  like  £7  a  ton  less  in  value  than  the  Banne- 
mora iron,  and  so  it  goes  down  to  as  grca^  a  difference  as  £12  a 
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KAY,  J.    ton— I  am  speaking  of  the  higher  qualities  of  Swedish  iron, 
1884      What  we  do,  they  say,  is  this :  we  take  the  Swedish  iron  we  buy^ 
which  has  stamped  upon  the  bars  a  particular  brand ;  we  manu- 
Trade^:^kk  ^^^^^^^        ^^^^  blistered  steel,  the  process  of  doing  which  is  to 

  put  it  into  crucibles  with  charcoal  or  some  other  material,  in 

layers,  between  the  bars,  and  then  we  expose  that  to  a  great 
heat,  which  has  the  effect  of  converting  the  iron  into  the  finest 
possible  steel.  In  that  conversion  the  heat  is  never  raised  to  the 
melting  point,  but  it  produces  this  effect  upon  the  iron,  that  the 
surface  of  the  iron  rises  in  blisters  all  over  the  bars,  and  accord- 
ingly it  is  called,  when  manufactured,  blistered  steel,  but  this 
process  does  not  at  all  interfere  with,  so  as  to  efface  or  make  ille- 
gible, the  marks  stamped  upon  the  bar  iron,  as,  of  course,  the 
Bessemer  process,  and  perhaps  other  processes  of  converting  iron 
into  steel  would  do.  And  accordingly  the  applicants  say,  when- 
ever we  manufacture  the  Baron  de  Geer's  iron  into  steel  we  leave 
his  mark  upon  the  iron,  and  it  appears  upon  the  steel  when 
manufactured ;  inasmuch  as  it  would  not  answer  our  purpose  to 
remove  that  mark  and  put  any  other  mark  upon  it,  because  if  we 
did  we  should  deteriorate  the  price  of  the  steel  when  manufactured^ 
for  no  manufactured  steel  produces  so  high  a  price  in  the  market 
as  that  which  is  made  from  the  Baron  de  Geers  Hoop  L  iron.  But^ 
-  -  they  say,  what  we  do  with  other  and  lower  qualities  of  Swedish 

iron  is  this ;  we  cut  off  the  mark  before  we  begin  to  convert  it 
into  blistered  steel,  and  we  put  upon  the  bar  iron  instead  of  the 
original  mark,  which  shewed  it  to  be  an  inferior  iron  to  the  Baron's, 

this  mark  of  ours  "  (l^  Brades  Co.,  Warranted."  Sometimes,  as 
the  evidence  has  shewn,  the  name  is  put  the  other  way — "  Brades 
Co.,  Warranted  (l^."  The  other  manufacturers,  though  it  does- 
not  appear  very  clearly  in  their  evidence,  I  am  told  at  the  bar, 
do  the  same  thing.  They  never  think  of  removing  the  Baron's 
mark  from  his  iron  before  they  turn  it  into  blistered  steel,  but 
they  remove  from  the  other  and  lower  qualities  of  Swedish  iron 
the  distinctive  marks  of  those  lower  qualities,  and  they  put  upon 
those  lower  qualities  this  Hoop  L  mark,  coupled  with 'their  own 
name,  or  with,  in  one  instance,  a  crown  or  something  of  the  kind. 
That  has  been  the  practice  of  these  manufacturers,  and  of  this 
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particular  firm,  who  are  now  applying  for  registration,  as  they    KAY,  j. 
say,  for  more  than  fifty  years.  1884 

Now  the  applicants  offer  quite  frankly  to  put  themselves  under      in  re 
a  condition.    They  are  willing,  in  the  first  place,  to  disclaim  any  tr1de-:Sdlrk 

right  to  the  Hoop  L  mark  by  itself ;  they  are  willing  to  disclaim   

that  as  the  essential  part  of  their  trade-mark,  and  they  only  claim 

the  combination  of  their  own  name  and  the  word  "  warranted  " 

with  the  Hoop  L  mark,  and  more,  they  are  willing  to  undertake 

not  to  use  this  mark  upon  English  iron.    Indeed,  Mr.  Heaton  said 

very  frankly  in  the  witness-box,  that  he  had  tried  it  and  found  it 

did  not  pay,  because  they  could  not  make,  out  of  the  English 

iron,  steel  which  would  deceive  anybody,  although  they  put  the 

Hoop  L  mark  upon  it.    They  are  willing  also,  as  I  understand 

Mr.  Hastings  in  his  reply,  to  undertake  not  to  use  their  own  mark 

upon  the  Baron's  iron,  or  upon  any  iron  which  comes  from  the 

mines  of  Dannemora,  and  which  is  almost  of  the  same  value  as  the 

Baron's  iron.    I  so  understand  it.    Accordingly,  what  they  ask 

the  Court  to  do  is  this  : — Sanction  by  registration  that  practice 

which  we  have  been  following  for  the  last  fifty  years,  namely, 

the  cutting  off  the  name  and  brand  from  the  inferior  qualities  of  ' 

Swedish  iron — not  from  the  superior  qualities,  those  we  will  not 

touch,  and  the  putting  on  of  the  Hoop  L  mark  with  our  name 

and  the  word  "  Warranted." 

Of  course  nobody  would  deny  that  if  that  were  being  done  now 
for  the  first  time  it  would  be  the  grossest  fraud  that  could  possi- 
bly be  imagined.  I  should  have  no  hesitation  whatever,  if  the 
case  came  before  me  as  a  judge,  and  I  was  asked  to  grant  an  in- 
junction, and  it  were  proved  that  that  was  being  done  for  the  first 
time,  in  characterising  and  stigmatising  it  in  the  strongest  lan- 
guage, and  granting  at  once  an  injunction  to  prevent  its  ever 
happening  again. 

But  that  is  not  the  case  at  all.  The  thing  has  been  done  for  fifty 
years  by  these  very  applicants,  and  the  question  is  now  whether, 
having  done  this  for  fifty  years,  anybody  can  be  deceived  by  it, 
or  whether  it  can  possibly  now  have  the  character  of  a  fraud.  Of 
course,  I  do  not  suppose,  and  I  do  not  mean  by  any  language  I 
use  to  suggest,  that  the  intention  of  the  applicants  is  to  commit 
fraud,  or  to  ask  the  Court  to  sanction  a  fraud. 
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KAY,  J.        But  is  the  question  the  same  as  if  I  had  now  before  me  an 
1884       application  to  grant  an  injunction  ?    If  I  had  before  me  an  appli- 
In  re      cation  to  restrain  this  use  by  these  present  applicants  of  the  Hoop 
rade-Makk     ^^^^i  I  must  require,  according  to  the  language  I  have  read  of 
  Lord  Justice  Mellish  in  the  case  of  Bodgers  y.  Bodgers  (1),  very- 
clear  evidence  that  persons  are  now  deceived  by  that  use ;  but  the- 
applicants  say  (and  I  hope  they  will  not  take  exception  to  the 
language  in  which  I  put  their  argument)  this  has  been  done  so< 
often  that  it  has  lost  its  power  to  defraud,  it  has  become  so  common 
a  fraud  among  all  manufacturers  that  it  is  impossible  anyone 
should  be  deceived  by  it  now,  and  therefore  they  say,  not  that  the 
Court  cannot  grant  an  injunction,  but  that  the  Court  must  put  it» 
own  seal  upon  this  transaction  and  add  to  it  the  approval  of  the 
Court  by  allowing  the  mark  to  be  registered  ! 
I  absolutely  decline  to  do  this. 

It  seems  to  me  there  never  was  a  clearer  case  brought  before  a 
Court  of  Justice. 

This  was  evidently  in  its  origin  a  gross  fraud.  I  am  not  satis- 
fied now,  nor  would  any  amount  of  evidence  satisfy  me,  that  this 
transaction,  which  I  assume  to  be  done  in  all  innocence,  is  not 
calculated  to  deceive.  To  ask  a  Court  of  Justice  to  sanction  by 
its  fiat  and  by  allowing  to  be  put  upon  the  register  a  mark 
adopted  in  absolute  fraud  of  the  rights  of  another  man  ;  to  ask  to 
allow  to  be  done,  under  the  sanction  of  a  registration  permitted 
by  the  Court,  this  act  which  is  properly  characterised  as  a  con- 
tinuing misrepresentation,  an  attempt  to  make  out  that  this  iron 
of  an  inferior  quality  is  the  iron  which  is  well  known  now  in  the 
market  as  the  best  iron  produced,  seems  to  me  an  utter  absurdity, 
and  absolutely  out  of  the  question.  The  question  is  not  the  same 
as  whether  the  Court  can  grant  an  injunction  or  not,  as  to  which 
I  say  nothing  because  that  matter  is  not  before  me  ;  but  I  most 
distinctly  say,  in  my  opinion  it  is  the  duty  of  the  Court  to  mark 
in  the  strongest  possible  manner  its  disapprobation  of  this  kind 
of  proceeding,  however  long  it  may  have  been  sanctioned  by 
custom.  I  say  that  I  am  not  satisfied  that  this  would  not,  if 
continued,  be  eminently  calculated  to  deceive.  I  think  it  would 
be.  It  seems  to  me  there  may  be  many  purchasers  of  thi& 
(1)  31  L.  T.  (N.S.)  285. 
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blistered  steel  and  of  iron,  who,  knowing  the  reputation  which  the    KAY,  J. 
Hoop  L  mark  has  obtained,  and  has  had  for  so  long  a  time,  even  1884 
for  centuries,  might  well  be  deceived  by  seeing  upon  blistered 
steel,  made  admittedly  from  Swedish  iron,  this  Hoop  L  mark  tSde-Mabk 

coupled  with  a  name.    The  name  which  the  Baron  has  from  time   

to  time  added  to  the  mark  itself  upon  his  own  iron  has  from  time 
to  time  been  changed.  What  is  to  prevent  a  purchaser  of  the 
blistered  steel  supposing  that  the  changed  name  was  the  name  of 
the  consignee  of  the  Baron's  iron  ?  Nothing  at  all  that  I  can 
make  out ;  and  besides  that,  I  have  staring  me  in  the  face,  on 
this  trade-mark  of  which  it  is  sought  to  obtain  the  registration, 
the  word  "  Warranted." 

Now,  what  does  the  word  "  Warranted  "  mean  ?  Warranted 
what  ?  Warranted,  that  it  is  manufactured  into  steel  by  the 
Brades  Company  ^  Clearly  nothing  of  the  kind.  It  means,  if  the 
word  has  any  meaning  at  all,  "  we  warrant  this  to  be  made  from  the 
Hoop  L  iron,"  a  falsehood  which  certainly  gains  nothing  in  respect- 
ability from  being  continually  repeated.  That  again  is  a  reason 
why,  if  any  other  trade-mark  with  the  Hoop  L  as  part  of  it  could 
be  registered,  this  is  not  the  one  that  should  be.  I  have  no  hesi- 
tation therefore  in  saying  that  this  is  an  application  which  ought 
not  to  be  granted,  and  I  dismiss  it  with  costs. 

Solicitors  for  Applicants :  Beale,  Marigold,  Beale,  &  Groves, 
Solicitor  for  Opponent:  H,  A.  Maude,  agent  for  Broomliead, 
Wiglitman,  &  Moore,  Sheffield, 

W.  W,  K. 
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7^4.  [1881    C.  5776.] 

Will — Solicitor-Executor — Direction  as  to  Professional  Charges— Construction. 

A  testatrix  by  lier  will  appointed  her  solicitor  (who  prepared  her  will) 
one  of  her  two  executors  and  trustees,  and,  stating  that  it  was  her  desire 
that  he  should  continue  to  act  as  solicitor  in  relation  to  her  property  and 
affairs,  and  should  "  make  the  usual  professional  charges/'  expressly  directed 
that  notwithstanding  his  acceptance  of  the  office  of  trustee  and  executor  he 
should  he  entitled  to  make  the  same  professional  charges  and  to  receive  the 
same  pecuniary  emoluments  and  remuneration  for  all  business  done  by  him, 
and  all  attendances,  time,  and  trouble  given  and  bestowed  by  him  in  or  about 
the  execution  of  the  trusts  and  powers  of  the  will,  and  the  management 
and  administration  of  the  trust  estate,  real  or  personal,  as  if  he,  not  being 
himself  a  trustee  or  executor,  were  employed  by  the  trustee  or  executor. 
Under  this  direction  the  solicitor-executor  delivered  bills  of  costs  which 
included  charges  for  all  business  done  by  him,  whether  such  business  was 
strictly  professional  or  could  have  been  transacted  by  a  lay  executor  without 
the  assistance  of  a  solicitor : — 

Held,  that  all  items  which  were  not  of  a  strictly  professional  character 
ought  to  be  disallowed. 

In  re  Ames  (1)  distinguished. 

Adjouened  summons. 

This  was  a  summons  taken  out  in  an  administration  action  in 
order  to  obtain  a  review  of  the  certificate  of  the  Taxing  Master, 
and  the  question  was  whether  a  solicitor-executor  was,  upon  the 
construction  of  the  will,  entitled  to  be  allowed  charges  not  strictly 
professional. 

The  will  which  appointed  Mr.  Chapman,  the  solicitor  of  the 
testatrix,  one  of  her  two  executors  and  trustees,  and  gave  him  a 
legacy  of  £19  19s.,  contained  the  following  clause,  "  and  it  being 
my  desire  that  the  said  Ralph  Chapman,  who  is  my  solicitor,  shall 
continue  to  act  as  such  in  the  matters  relating  to  my  property 
and  affairs,  and  shall  make  the  usual  professional  charges,  I  ex- 
pressly direct  that  he  shall  notwithstanding  his  acceptance  of  the 
office  of  trustee  and  executor  of  this  my  will,  and  his  acting  in 
the  execution  thereof,  be  entitled  to  make  the  same  professional 
charges,  and  to  receive  the  same  pecuniary  emoluments  and  re- 
muneration for  all  business  done  by  him,  and  all  attendances, 

(1)  25  Ch.  D.  72. 
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time,  and  trouble  given  and  bestowed  by  him  in  or  abont  the 
execution  of  the  trusts  and  powers  of  my  said  will,  or  the 
management  and  administration  of  my  trust  estate,  real  or  per- 
sonal, as  if  he,  not  being  himself  a  trustee  or  executor  hereof, 
were  employed  by  the  trustee  or  executor,  and  he  shall  be  entitled 
to  retain  out  of  my  trust  moneys,  or  to  be  allowed  and  to  receive 
from  his  co-trustee  (if  any)  out  of  the  same  moneys  the  full 
amount  of  such  charges,  any  rule  of  equity  to  the  contrary  not- 
withstanding, nevertheless  without  prejudice  to  the  right  or  com- 
petency of  the  said  Balph  Chapman  to  exercise  the  authority, 
control,  judgment,  and  discretion  of  a  trustee  of  my  said  will." 

Mr.  Chapman  had  delivered  certain  bills  of  costs,  in  taxing 
Avhich  the  Taxing  Master  had  (upon  the  authority  of  Harbin  v. 
Darby  (1) )  disallowed  all  items  which  were  not  of  a  strictly 
professional  character. 

Farwell,  for  Mr.  Chapma^i : — 

In  Harbin  v.  Darby  the  corresponding  clause  in  the  will  of 
the  testatrix  only  declared  that  the  solicitor-executor  should  be 
"  at  liberty  to  charge  for  his  professional  services,"  and  his 
charges  were  limited  accordingly.  Here  the  testatrix  has  gone 
far  beyond  this,  and  upon  the  true  construction  of  her  express 
directions  Mr.  Chapman  is  entitled  to  be  allowed  proper  charges 
for  all  business  done  by  him,  whether  such  business  was  strictly 
professional  or  could  have  been  transacted  by  a  lay  executor 
himself,  without  the  assistance  of  a  solicitor.  He  is  to  be  paid 
in  short  as  if  he  had  been  appointed  solicitor  by  the  executor, 
and  the  executor  had  employed  him  to  do  all  that  has  been 
done.  There  is  authority  for  the  allowance  of  charges  for  non- 
professional services.  In  In  re  Ames  (2),  it  was  held  that  the 
Taxing  Master  had  power  under  the  directions  in  the  testator's 
will  to  allow  a  trustee,  who  was  a  solicitor,  the  proper  charges 
for  business,  not  strictly  of  a  professional  character,  transacted  by 
him  in  relation  to  the  trust  estate. 

[Kay,  J. : — There  the  words  were  that  the  solicitor  should  be 
allowed  the  usual  professional  "  or  other  proper  and  reasonable 
charges."] 

(1)  28  Beav.  325.  (2)  25  Ch.  D.  72. 
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It  is  submitted  that  here  the  words,  referring  as  they  do  to 
"  pecuniary  emoluments  and  remuneration,"  are  equally  compre- 
hensive. The  modern  forms  in  ordinary  use  empower  a  solicitor- 
trustee  to  receive  his  usual  professional  costs  and  charges  for  all 
business  transacted  by  him,  "  including  all  business  of  whatever 
kind  not  strictly  professional,  but  which  might  have  been  per- 
formed, or  would  necessarily  have  been  performed,  in  person  by 
a  trustee  not  being  a  solicitor " :  Wolsteriholmds  Conveyancing 
Acts  (1). 

The  Taxing  Master  was  wrong  in  drawing  a  hard  and  fast  line, 
and  ought  to  have  considered  each  item  separately. 

Grosvenor  Woods,  for  the  other  trustee,  and 

J.  B,  Porter,  for  certain  of  the  beneficiaries,  were  not  called  on. 


Kay,  J.:— 

I  have  listened  with  some  surprise  to  the  argument  which  has 
been  addressed  to  me.  A  solicitor  prepares  a  will  for  a  client 
which  gives  him  a  legacy  of  £19  19s.,  and  appoints  him  an 
executor  and  trustee,  and  he  now  comes  to  ask  the  Court  to 
construe  a  direction  contained  in  that  will  as  authorizing  him  not 
only  to  make  and  be  paid  for  professional  charges  in  the  usual 
way,  but  also  to  make  and  be  paid  professional  charges  for  every 
thing  which  he  does  either  as  a  solicitor  to  the  executors  or  in  his 
private  capacity  of  executor.  It  would  require  very  clear  words 
to  induce  me  to  accede  to  such  an  application  as  that,  and  it 
seems  to  me  that  when  this  gentleman  drew  that  will  he  was 
too  high-minded  to  put  into  it  anything  which  would  entitle  him 
to  make  such  an  extravagant  charge.  The  clause  in  question 
begins  by  stating  the  desire  of  the  testatrix  that  the  solicitor 
should  continue  to  act  as  such  in  the  matters  relating  to  her  pro- 
perty and  affairs  and  should  "make  the  usual  professional  charges," 
and  then  she  directs  that  he  shall  "  be  entitled  to  make  the  same 
professional  charges  and  to  receive  the  same  pecuniary  emolu- 
ments and  remuneration  for  all  business  done  by  him  and  all 
attendances,  time,  and  trouble  given  and  bestowed "  in  the  ex- 
ecution of  the  trusts  or  powers  of  the  will  or  the  management  or 
,  (1)  3rd  Ed.  Part  2,  sect.  3,  tit.  Forms  in  Settlements,  p.  236. 
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-administration  of  the  estate  "  as  if  he,  not  being  himself  a  trustee  KAY,  J, 
or  executor  hereof,  were  employed  by  the  trustee  or  executor."  1884 

Now  a  trustee  or  executor  would  not  employ,  and  ought  not  to 
employ,  a  solicitor  to  do  things  which  he  could  properly  do  him- 
self. And  any  person  whose  fortune  it  is  to  be  a  trustee  or 
executor  has  many  things  to  do  which  he  cannot  properly  throw  Chapman 
on  his  solicitor.  Accordingly,  to  return  to  the  language  of  the 
will,  when  it  says  that  the  solicitor  shall  be  "  entitled  to  retain 
out  of  any  trust  moneys,  or  to  be  allowed,  and  to  receive  from  his 
co-trustee  (if  any)  out  of  the  same  moneys  the  full  amount  of 
such  charges,"  they  must  be  charges  for  something  in  respect  of 
which  he  has  been  properly  employed.  It  is  said,  however,  that 
there  is  authority  on  the  point  by  which  I  am  bound.  I  always 
struggle  against  being  bound  by  authority  unless  the  principle 
upon  which  the  authority  proceeds  commends  itself  to  my  judg- 
ment ;  but  in  the  case  cited.  In  re  Ames  (1),  the  testator  directed 
the  solicitor-trustee  to  be  allowed  to  make  the  usual  professional 
"  or  other  proper  and  reasonable  charges,"  which  words  do  not 
occur  here.  In  my  opinion  the  line  which  the  Taxing  Master 
drew  was  perfectly  right. 

Then  it  is  said  that  the  forms  in  ordinary  use  would  authorize 
such  charges  as  are  here  contended  for,  and  reference  has  been 
made  to  a  form  given  in  the  second  part  of  Mr.  Wolstenliolme  s 
book  on  the  Conveyancing  Acts  (2).  That  form  however  contains 
the  words  "  including  all  business  of  whatever  kind  not  strictly 
professional,  but  which  might  have  been  performed  or  would 
necessarily  have  been  performed  in  person  by  a  trustee  not  beino" 
a  solicitor."  And  again  there  are  no  such  words  in  this  will.  I 
must  say,  however,  that  the  form  to  which  I  have  just  referred  is 
in  my  opinion  one  which  no  solicitor  ought  to  put  in  its  entirety 
into  a  will  drawn  by  himself,  unless  the  testator  has  expressly 
instructed  him  to  insert  those  very  words.  This  application  must 
therefore  be  dismissed,  and  all  persons  who  have  been  served 
must  have  their  costs  of  it. 

Solicitors  :  Fritclmrd,  Englefield,  cC'  Co.  ;  G,  Tilling;  StoUard. 
(1)  25  Ch.  D.  72.  (2)  ard  Ed.  p.  230. 

W.  AV.  K. 
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NvAsance — Percolation  of  Water. 


Defendant  allowed  water  to  collect  in  his  cellar  and  to  percolate  into  the 
Plaintiff's  cellar. 

Eeld^  that  this  was  a  wrong  within  the  decision  of  Rylands  v.  Fletcher  (1)^ 
and  that  the  Plaintiff  was  entitled  to  damages. 
Ballard  v.  Tomlinson  (2)  dissented  from. 

The  Defendants  while  building  a  house  allowed  water  to  collect 
in  the  cellar,  which  percolated  into  the  cellar  of  the  Plaintiff's 
adjoining  house. 

Hastings,  Q.C.,  and  G,  E,  8.  Fryer,  for  the  Plaintiff,  in  an  action 
which  included  other  matters  of  complaint  not  requiring  a  report, 
asked  for  damages  for  the  injury  done  by  the  water. 

BoUnson,  Q.O.,  and  Boome,  for  the  Defendants,  referred  to  the 
case  of  Ballard  v.  Tomlinson,  to  shew  that  the  Defendants  were 
not  liable  on  the  claim  made  for  damage  to  the  Plaintiff's 
premises ;  and  submitted  that  there  ought  to  be  no  injunction 
granted. 

Kay,  J.  (after  disposing  of  the  other  questions),  continued : — 

There  is  another  question  which  I  have  to  decide,  and  which 
involyes  a  point  of  law  of  very  considerable  importance.  In 
erecting  a  house  upon  their  land,  the  Defendants  excavated  the 
ground  to  form  a  cellar,  and  they  built  the  house  and  put  pipes 
down  to  convey  the  water  from  the  roof,  but  they  were  not  con- 
nected with  any  drain.  The  rain  water  came  through  the  pipes 
into  the  cellar  and  collected  there  in  a  pool,  evidently  a  consider- 
able one,  because  the  water  was  used  for  the  purpose  of  making 
mortar  during  the  erection  of  the  buildings.  The  Plaintiff  had 
erected  a  house  which  adjoined  this  house  of  the  Defendants, 
and  in  it  he  had  a  cellar  which  was  somewhat  lower  than  the 


(1)  Law  Pep.  3  H.  L.  330. 


(2)  26  Ch.  D.  194. 
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cellar  in  the  Defendants'  house,  and  the  water  which  the  Defen-    KAY,  j. 
dants  allowed  to  collect  in  their  cellar  found  its  way,  I  presume  1884 
by  percolation,  through  the  land  into  the  cellar  of  the  Plain-  snow 
tiff's  adjoining  house,  and  he  has  been  put  to  the  expense  of  ^jjitehea; 

■some  £3  or  £4  in  getting  rid  of  that  water.    The  question  is,   

whether  that  was  a  wrong  on  the  part  of  the  Defendants,  and  I 
was  referred  to  the  case  before  Mr.  Justice  Pearson  of  Ballard  v. 
Tomlinson  (1)  as  deciding  that  it  was  not  a  wrong  in  law  in  respect 
of  which  an  action  would  lie.  I  have  read  that  case  more  than 
once  with  very  great  interest  and  attention,  and,  with  all  respect 
to  the  learned  Judge  who  decided  it,  I  am  clearly  of  opinion 
that  I  am  bound  by  authorities  of  great  weight  and  not  only 
of  considerable  antiquity,  but  also  decisions  of  higher  tribunals, 
which  seem  to  me  inconsistent  with  that  decision.  The  law  is 
very  ancient,  and  is  expressed  in  the  maxim,  Sie  utere  tuo  iii 
alienum  non  Isedas."  In  the  old  case  of  Tenant  v.  Goldwin  (2) 
it  is  stated  (3)  that  "  The  plaintiff  declared  that  he  was  pos- 
sessed of  a  cellar  contiguous  to  the  defendant's  privy,  and  parted 
by  a  wall,  part  of  the  defendant's  house,  which  the  defendant 
dehuit  et  solebat  reparare,  and  that  for  want  of  repair  the  filth 
of  the  privy  ran  into  his  cellar,  &c.  Judgment  by  default,  and 
after  a  writ  of  inquiry  it  was  moved  in  arrest  of  judgment,  that 
this  being  a  charge^laid  upon  the  owner  himself  the  plaintiff 
should  have  shewed  a  title  by  prescription :  sed  non  allocatur,  for 
it  is  a  charge  laid  on  the  defendant  of  common  right,  which  by 
law  he  is  subject  to.  As  one  is  bound  to  keep  his  cattle  from  tres- 
passing on  his  neighbour's  ground,  so  he  must  a  heap  of  dung  if 
he  erects  it."  Holt,  C.J.  (4),  gave  judgment  for  the  plaintiff,  say- 
ing : — "  The  reason  he  gave  for  his  judgment  in  the  principal  case 
was,  because  it  was  the  defendant's  wall  and  the  defendant's  filth, 
and  he  was  bound  of  common  right  to  keep  his  wall  so  as  his  filth 
might  not  damnify  his  neighbour ;  and  that  it  was  a  trespass  on 
his  neighbour,  as  if  his  beasts  should  escape,  or  one  should  make 
a  great  heap  on  the  border  of  his  ground,  and  it  should  tumble 
and  roll  down  upon  his  neighbour's.  That  the  case  might  indeed 
possibly  be  such,  that  the  defendant  might  not  be  bound  to 


(1)  2G  Ch.  D.  194. 

(2)  1  Salk.  21,  3G0. 


(3)  1  Salk.  21. 
(  \)  Ibid.  3G1. 
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KAY,  J.  repair ;  as  if  the  plaintiff  made  a  new  cellar  under  the  defen- 
1884  dant's  old  privy,  or  in  a  vacant  piece  of  ground  which  lay  next 
the  old  privy  before,  in  such  case  the  plaintiff  must  defend  him- 
self. But  that  cannot  be  the  case  here,  for  then  he  could  not  be 
bound  to  repair;  and  upon  the  words,  debet  reparare,  he  must  be 
acquitted  upon  the  trial.  But,  on  the  other  side,  if  A.  has  two 
houses,  and  the  house  of  office  on  the  one  is  contiguous  to  the 
cellar  of  the  other,  but  defended  by  a  wall,  and  he  sells  this 
house  with  the  house  of  office,  the  vendee  must  repair  the  wall ;, 
so  if  he  keeps  this  and  sells  the  other,  he  himself  must  repair  the 
wall  of  the  house  of  office  ;  for  he  whose  dirt  it  is  must  keep  it 
that  it  may  not  trespass."  That  case  was  considered,  with  several 
other  decisions,  which  are  all  referred  to  in  the  judgment,  in 
Bylands  v.  Fletcher  (1),  which  was  a  case  of  a  man  making  a 
reservoir  on  his  own  land  near  to  a  neighbour's  mine,  and  the 
water  which  was  introduced  into  the  reservoir,  breaking  through 
some  of  the  shafts,  flooded  the  mine ;  and  there  Lord  Chancellor 
Cairns,  in  giving  judgment,  stated  the  principles  upon  which  he 
thought  that  case  should  be  determined,  and  in  doing  so  re- 
ferred to  the  judgment  delivered  in  the  same  case  (Fletcher  v. 
Bylands  (2)  )  by  Mr.  Justice  BlacMurn  (3),  which  in  effect  was 
that  the  neighbour  who  has  brought  something  on  his  property 
which  was  not  naturally  there,  harmless  to  others  so  long  as  it  is 
confined  to  his  own  property,  but  which  he  knows  to  be  mis- 
chievous if  it  gets  on  his  neighbour's,  "  must  keep  it  in  at  his 
peril "  and  should  be  obliged  to  make  good  the  damage  which 
ensues  if  he  does  not  succeed  in  confining  it  to  his  own  pro- 
perty. Those  authorities,  which  are  of  the  highest  possible  kind, 
have  recognised,  and  again  and  again  affirmed,  the  rule  that  any 
one  who  brings  on  his  land  that  which  in  a  natural  state  of  the 
land  would  not  be  there,  whether  it  be  filth  or  water,  or  whatever 
else  it  be,  is  bound  to  keep  it  there,  and  answerable  if  it  escapes 
in  any  way  and  injures  the  land  of  his  neighbour  unless  it  be 
owing  to  the  neighbour's  default.  It  would  be  easy  perhaps  to 
draw  some  kind  of  distinction  between  the  case  of  Ballard  v. 
Tomlinson  (4)  and  those  authorities  ;  but  I  am  unable  to  see  any 

(1)  Law  Kep.  3  H.  L.  330.  (3)  Law  Eep.  1  Ex.  279,  280. 

(2)  Ibid.  1  Ex.  265.  (4)  26  Ch.  D.  194. 
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distinction  in  principle.    The  short  facts  of  that  case  were  that    KAY,  J. 
the  plaintiff  and  the  defendant  were  the  owners  of  adjoining  lands,  1884 
each  having  on  his  land  a  well  of  a  depth  of  300  feet.    The  dis-  Snow 
tance  between  the  wells  was  ninety-nine  yards,  the  plaintiff's  land  -vVhiteheai 

being  at  a  lower  level  than  the  defendant's.    The  defendant   

turned  sewage  from  his  house  into  his  well,  and  it  polluted  the 
water  in  the  plaintiff's  well.  The  defendant  did  not  observe  the 
rule,  that  having  brought  upon  his  land  filth,  he  was  bound  to 
keep  it  there,  and  to  see  that  it  did  not  get  in  any  way  whatever 
on  to  his  neighbour's  land.  The  argument  in  that  case  seemed  to 
be  that  the  defendant's  polkited  water  would  not  have  got  to  the 
other  well  if  his  neighbour  had  not  taken  water  out  of  his  own 
well,  and  that  by  taking  water  out  of  his  well  he  drew  the  water 
from  the  defendant's  well  on  to  his  land  through  the  defendant's 
land ;  but  he  had  a  right  to  pump  as  much  water  as  he  liked 
from  his  own  well.  It  has  been  decided  that  if  a  man  pumps 
water  from  his  own  land,  and  by  so  doing  drains  his  neighbour's 
well  dry,  there  is  no  wrong  or  harm  in  respect  of  which  his  neigh- 
bour can  maintain  an  action.  But  if  one  neighbour  poisons  his 
own  land  so  that  anybody  in  the  natural  use  of  his  well  on  ad- 
joining land  has  that  poison  coming  into  the  water  in  his  well, 
can  it  be  said  that  the  man  who  so  poisons  his  land  to  the  injury  • 
of  his  neighbour  is  keeping  in  the  filth  which  he  is  bound  to  keep 
in,  so  that  it  does  not  escape  ?  I  am  not  able  to  draw  any  material 
distinction  between  the  case  of  Ballard  v.  Tomlinson  (1)  and  the 
other  authorities  to  which  I  have  referred,  and  therefore  I  prefer 
to  follow  the  well-known  case  of  Tenant  v.  Goldivin  (2),  and  the 
series  of  cases  down  to  Bylands  v.  Fletcher  (3),  which  affirm  very 
distinctly  the  proposition  that,  as  an  application  of  the  maxim, 
"  Sic  utere  fuo  ut  alienum  non  Imdas,''  anyone  who  collects  upon  his 
own  land  water,  or  anything  else,  which  would  not  in  the  natural 
condition  of  the  land  be  collected  there,  ought  to  keep  it  in  at 
his  peril,  and  that  if  it  escape,  he  is  liable  for  the  consequences. 
This  case  seems  to  me  to  come  within  that  principle.  The 
matter  is  no  doubt  a  trifling  one,  and  if  the  Plaintifl'  had  not 
been  right  upon  the  other  point,  I  should  not  have  encouraged 

(1)  20  Ch.  1).  194.  (2)  1  Snlk.  21,  360. 

(3)  Law  Rep.  3  H.  L.  330. 
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V. 

Whitehead. 


KAY,  J.  him  in  maintaining  an  action  in  this  Division  of  the  High  Court 
1884  for  so  slight  an  amount  of  damage,  stated  to  be  between  £3  and 
£4,  and  I  assess  it  at  £3.  It  seems  to  me  that  the  water 
which  collected  in  the  cellar  of  the  house  erected  by  the  Defen- 
dants, was  not  kept  there  by  them  as  it  ought  to  have  been,  but 
that  it  percolated  and  got  into  the  cellar  of  the  Plaintiff's  house 
adjoining  thereto,  and  that  seems  to  me  to  be  a  wrong  within  the 
decision  in  Bylands  v.  Fletcher  (1),  and  I  accordingly  order  that 
the  Defendants  do  pay  to  the  Plaintiff  £3  as  damages. 

Solicitors :  Charles  Blake  ;  G.  &  W.  Wehb. 

T.  F.  M. 


KAY,  J.    In  re  C.  FLOWEE,  M.P.,  AND  METKOPOLITAN  BOAKD 
1884  OF  WOEKS. 

July  25,  26.  [1884    F.  1048.] 

In  re  M.  FLOWEE  AND  SAME. 
[1884    F.  1049.] 

Vendor  and  Purchaser — 8ale  of  Heal  Estate  hy  Trustees — Requisition  hy  Pur- 
chasers that  all  the  Trustees  should  attend  to  receive  Purchase-moneys,  or 
direct  payment  into  a  Bank. 

Trustees  of  real  estate  sold  parts  of  it  to  the  Metropolitan  Board  of 
Works,  and  they  sent  in  a  requisition  that  the  vendors  should  attend 
personally  to  receive  the  purchase-moneys,  or  direct  the  moneys  to  be  paid 
to  their  joint  account  at  a  bank.  One  or  more  of  the  trustees  resided  in 
the  country.  On  summonses  taken  out  under  the  Vendor  and  Purchaser 
Act,  1874,  by  the  board  : — 
*  Held,  that  the  requisition  must  be  complied  with  by  the  trustees,  and 

that  they  must  pay  the  costs  of  the  application. 

In  re  Bellamy  and  Metropolitan  Board  of  Works  (2)  followed. 

Adjouened  summonses. 

The  Metropolitan  Board  purchased,  under  their  statutory 
powers,  certain  freehold  and  leasehold  lands  which  were  vested 
in  trustees  for  two  sums  of  £4350,  and  the  Board  sent  to  the 
vendors  a  requisition  that  the  trustees,  three  in  each  case,  should 
attend  personally  to  receive  the  purchase-moneys,  or  direct  the 
(1)  Law  Rep.  3  H.  L.  330.  (2)  24  Ch.  D.  387. 
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moneys  to  be  paid  to  their  joint  account  respectively  at  a  bank.  KAY,  J. 

A  question  having  arisen  as  to  whether  the  requisition  could  be  1884 
insisted  on  by  the  Board,  they  took  out  two  summonses  under  the 

Vendor  and  Purchaser  Act,  1874,  asking  that  as  regarded  the  ^p^^^^' 

trustees  mentioned  in  each,  and  who  had  contracted  to  sell  the  Metko- 

POLITAX 

property  for  the  sums  mentioned  to  the  Board,  it  might  be    Boaed  of 
declared  that  the  requisition  of  the  Board  to  them  respectively 
that  the  persons  to  whom  the  purchase-moneys  were  payable  as  ^  flowee 
the  trustees  under  a  certain  will,  should  attend  personally  on  the  and 

completion  of  the  purchase,  and  personally  receive  payment  of  the   ' 

purchase-moneys,  or  that  they  should  give  to  the  Board  a  written 
direction  signed  by  the  trustees  in  each  case  for  payment  of  the 
same  purchase-moneys  to  their  joint  accounts  at  some  bank  to 
be  named  by  them  in  the  said  direction,  ought  to  be  and  must 
be  complied  with,  and  that  the  trustees  should  pay  the  costs  of 
the  applications. 

It  was  stated  that  one  or  more  of  the  trustees  resided  in  the 
country  and  at  some  distance  from  London,  that  they  had  no 
banking  account  and  did  not  wish  to  open  one. 

W,  Pearson,  Q.C.,  and  Pownall,  for  the  Metropolitan  Board  of 
Works : — 

The  question  raised  upon  these  summonses  is  much  the  same 
as  that  decided  in  In  re  Bellamy  and  Metropolitan  Board  of 
Works  (1),  whether,  upon  a  sale  of  lands  by  trustees,  the  purchaser 
can  require  them  to  attend  personally  to  receive  the  purchase- 
moneys,  or  to  jointly  authorize  him  to  pay  the  moneys  into  a 
bank  to  their  joint  account.  The  trustees  are  residing  some  in 
London  and  some  in  the  country.  In  a  case  of  Well  v.  Ledsam  (2), 
Vice-Chancellor  Sir  W.  Page  Wood  said  that  trustees  may  autho- 
Tize  one  of  them  to  receive  the  purchase-moneys,  but  that  dictum 
has  not  met  with  the  approbation  of  conveyancers.  There  is  no 
distinct  authority  that  a  purchaser  must  pay  one  of  the  trustees, 
nor  that,  if  he  does  so,  having  the  authority  of  the  others,  he 
-would  be  liable  to  pay  again,  but  it  is  submitted  tliat  tlie  proper 
-course  to  follow  will  be  that  which  the  purchasers  have  required 
here,  whether,  as  was  said  in  Li  re  Bellamij  and  Mefroj^olitiai  Board 

(1)  2-i  Ch.  D.  387.  (2)  1  K.  &  J.  085. 
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KAY,  J.  of  Works  (1),  a  purchaser  "  is  not  prudent  and  justifiably  prudent 

1884  — not  over-cautious,  but  justifiably  prudent — in  saying,  I  will  not 

jj^g  specifically  perform  until  I  am  made  safe  from  any  future 

m?^^and'  9.ii6stion,"  by  being  allowed  to  pay  the  moneys  to  the  trustees  as 

Meteo-  the  vendors,  or  to  an  account  in  their  names  at  a  bank. 

POLITAN  1  1  1 

BoAKD  OF       They  were  stopped  by  the  Court. 

WOKKS. 

In  re         Hastings,  Q.C.,  J.  G.  Wood,  and  Manhy,  for  the  trustees : — 
M.  Flower 

AND  The  decision  in  In  re  Bellamy  and  Metropolitan  Board  of  Works 

has  nothing  to  do  with  the  requisition  in  these  summonses,  as  the 
question  is  whether,  the  trustees  doing  what  they  are  willing  to 
do,  the  purchasers  would  involve  themselves  in  a  breach  of  trust, 
and  it  is  submitted  that  they  would  not,  and  that  they  are  bound 
to  pay  the  purchase-moneys  to  one  trustee  on  the  production  by 
him  of  a  receipt  signed  by,  and  a  direction  from  his  co-trustees  to 
pay  him.  Such  a  payment  would  be  equivalent  to  a  payment  to 
all  the  trustees.  In  In  re  Bellamy  and  Metropolitan  Board  of 
Works  it  was  said  that  a  delegation  to  an  agent  would  be  a 
breach  of  trust.  In  these  cases  there  is  a  provision  that  any  one 
of  the  trustees  shall  not  be  liable  for  the  receipts  of  any  other 
of  them,  except  for  wilful  default.  Though  all  the  trustees  sign 
the  receipts  clause  it  is  what  any  one  who  receives  the  moneys 
does  with  them  afterwards  that  may  constitute  a  breach  of  trusty 
but  that  would  not  affect  the  purchaser.  Brice  v.  Stokes  (2)  is  an 
authority  for  one  trustee  being  allowed  to  receive  the  purchase- 
moneys. 

[Kay,  J. : — That  is  the  distinction  from  the  case  of  Styles  v. 
Ouy(3).] 

If  all  the  trustees  should  attend  it  would  be  impossible  for  all 
to  take  the  moneys  up.  It  would  virtually  be  paid  to  one  of 
them,  and  what  could  it  matter  whether  their  assent  should  be 
signified  by  their  presence  or  by  their  authority  in  writing  ? 
Payment  into  a  bank  would  be  to  their  agents,  and  if  the  bank 
should  fail  all  protection  would  be  gone.  The  purchasers  are 
only  entitled  to  the  receipt  of  the  trustees,  and  if  two  or  three  of 


(1)  24  Ch.  D.  402.  (2)  11  Ves.  319. 

(3)  1  Mac.  &  a.  422. 
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WOKKS. 

h  re 
M.  Flower 


them  say  verbally  or  in  writing,  Pay  into  the  hands  of  one  of  us,  KAY,  J. 
that,  on  their  receipt,  is  a  good  payment  and  will  exonerate  the  1884 
purchaser  :  Webb  v.  Ledsam  (1).    But  the  course  proposed  is  not 
reasonable,  as  one  trustee  resides  in  South  Wales  and  another  at  p^^^^' 

Devizes,  and  they  ought  not  to  be  dra^^ed  to  London  on  this  Meteo- 

...  ^  ,  ,  ,  .  .  .    ,  POLITAN 

requisition.    It  would  be  yexatious  m  the  highest  degree.    Why    Boaed  of 
should  the  trustees  open  a  banking  account  ?    It  was  unreason- 
able to  ask  it.    Looking  at  the  case  of  In  re  Bellamy  and  Metro-  ^  ^ 
poUtan  Board  of  Works  (2),  are  the  purchasers  entitled  to  insist  on  and 

their  requisition,  the  circumstances  being  so  very  different  ?    The   ' 

decision  in  Briee  v.  Stokes  (3)  should  be  followed :  Lewin  on 
Trusts  (4).  All  the  trustees  cannot  receive  the  purchase-moneys, 
and  as  the  receipt  by  one  will  discharge  the  purchasers,  they  have 
no  right  to  ask  for  the  actual  and  physical  presence  of  all  of  them. 

Kay,  J.:— 

I  think  the  purchasers  have  a  right  to  insist  on  the  requisition, 
the  object  being  to  make  themselves  perfectly  safe,  and  not  to  be 
embarrassed  with  anything  that  may  arise  between  the  vendors. 
In  each  of  these  cases  there  are  three  trustees  with  a  power  of  sale. 
They  have  sold  certain  properties,  and  the  purchases  are  to  be 
completed.  The  vendors  have  said,  "  Hand  the  purchase-moneys 
to  one  of  our  number,  who  will  produce  to  you  the  convey- 
ances with  the  receipts  on  them."  The  purchasers  said,  "  No,  we 
are  not  satisfied  with  that,  and  would  rather  pay  the  moneys  to 
your  joint  account  at  a  bank.  We  do  not  want  to  be  embar- 
rassed by  any  questions  which  may  arise  hereafter.  We  want  to 
make  ourselves  perfectly  safe." 

Now,  but  for  the  decision  of  the  Court  of  Appeal  in  In  re 
Bellamy  and  Metropolitan  Board  of  Works^  I  should,  on  the 
authority  of  Wehh  v.  Ledsam,  have  considered  that  what  was 
proposed  by  the  vendors  would  make  the  purchasers  perfectly 
safe,  and  that  they  would  not  be  reasonably  justified  in  requiring 
anything  else  to  be  done.  During  the  argument  I  asked  whether 
if  the  requisition  were  that  tlie  purchasers  should  pay  to  one  of 
the  trustees  without  his  producing  any  receipt,  or  any  authority 

(1)  1  K,  &  J.  385.  (3)  11  Ves.  310. 

(2)  24  Ch.  D.  387;  (1)  5th  Kd.  p.  230. 
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KAY,  J.    from  the  others  to  receive  the  riioneys,  that  would  be  a  good 
1884       payment  ?    It  was  admitted  frankly  that  it  would  not.    The  pur- 
chasers  might  possibly  be  obliged  to  pay  their  moneys  over  again. 
M.'rTnd'  -^-^^^  ^  asked,  Suppose  one  trustee  had  said,  I  produce  a  written 
Metko-     authority  from  my  co-trustees  that  I  alone  should  receive  the 

POLITAN  mi 

BoAKD  OF  moneys.  The  answer  was,  That  would  do,  and  the  payment 
would  be  good.  Why  ?  Because  there  would  be  an  authority 
M  FtowER  ^^^^  co-trustees  to  one  trustee  to  receive  the  moneys,  which, 
AND  without  it,  he  would  have  no  right  to  receive.  Then  I  asked. 
Suppose  there  were  no  written  authority  at  all ;  but  a  trustee 
said,  I  produce  to  you  the  conveyance  with  the  receipt  of  myself 
and  my  co-trustees  for  the  moneys  indorsed  on  it,  and  you  can 
pay  the  moneys  to  me.  It  was  said  that  that  would  be  a  good 
payment,  and  would  exonerate  the  purchasers.  Why  ?  Because 
the  receipt  would  be  equivalent  to  a  written  authority,  as  in  the 
other  case  ;  and  would  shew  that  the  trustee  had  authority  from 
his  co-trustees  to  receive  the  moneys,  which  he  could  not  receive 
without  it.  The  question  comes  to  this,  whether  a  single  trustee 
who  is  to  receive  the  moneys  can  be  made,  for  the  purpose  of  the 
receipt,  the  agent  of  his  co-trustees,  so  as  to  make  the  purchasers 
safe.  Now,  have  the  trustees  a  right  to  make  one  of  themselves 
an  agent  to  receive  the  moneys  or  not  ?  If  they  have,  it  might 
be,  that  a  trustee  with  special  authority  would  say  that  he  had  a 
right  to  receive  the  moneys,  and  though  I  do  not  suppose  that 
anything  wrong  would  happen  here,  yet,  looking  at  the  matter 
from  a  legal  point  of  view,  such  trustee  might  be  enabled,  by  the 
authority  so  given  to  him,  to  receive  the  moneys,  and  misapply 
them,  and  they  might  be  lost  to  the  trust.  The  theory  of  every 
trust  is  that  the  trustees  shall  not  allow  the  trust  moneys  to  get 
into  the  hands  of  any  one  of  them,  but  that  all  shall  exercise 
control  over  them.  They  must  take  care  that  they  are  in  the 
hands  of  all,  or  invested  in  their  names,  or  placed  in  a  proper 
bank  in  their  joint  names.  It  is  quite  clear  that  if  by  their  acts 
they  enable  one  of  themselves  to  receive  the  moneys,  they  are 
liable  for  the  receipt  of  them  just  as  much  as  if  they  all  received 
them,  because  they  enabled  the  one  trustee  to  do  that  which 
but  for  their  special  authority  he  would  not  have  been  enabled 
to  do.    The  reason  why  more  than  one  trustee  is  appointed,  is 
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that  they  shall  take  care  that  the  moneys  shall  not  get  into  the  KAY,  J. 

hands,  of  one  of  them  alone,  that  they  shall  take  care  that  the  1884 
trust  moneys  are  always  under  the  power  and  control  of  every 

one  of  them,  and  they  have  no  right,  as  between  themselves  ^p^^^^'' 

and  the  cestuis  que  trust,  unless  the  circumstances  are  such  as  to  Meteo- 

.  .  POLITAN 

make  it  imperatively  necessary  to  do  so,  to  authorize  one  oi  Board  of 
themselves  to  receive  the  moneys,  and  the  case  of  all  of  them  ^^oeks. 
authorizing  one  as  agent  to  receive  the  trust  moneys  does  not,  f^lqwee 
for  the  purpose  of  the  decision,  differ  materially  from  that  of  and 
In  re  Bellamy  and  Metropolitan  Board  of  Works  (1).  I  was  of 
opinion  in  that  case  that  the  55th  section  of  the  Conveyancing 
and  Laiv  of  Frojperty  Act,  1881,  which  makes  the  production  by  a 
solicitor  of  a  purchase  deed  with  the  receipt  of  the  vendors  on  it 
a  sufficient  authority  to  him  to  receive  the  moneys  applied  to  a 
case  where  the  vendors  are  trustees.  That  case  went  to  the 
Court  of  Appeal,  and  the  Lords  Justices  agreed  on  that  point, 
but  Lord  Justice  Cotton,  on  page  400  of  the  report,  said,  "  I 
think  it  may  be  safely  stated  as  a  general  rule,  under  ordinary 
circumstances,  that  trustees  are  not  justified  in  authorizing  their 
solicitors,  or  other  agent,  to  receive  purchase-money  which  ought 
to  be  paid  personally  to  them."  I  do  not  doubt  for  a  moment 
that  is  the  law.  But  does  not  "  other  agent "  include  one  of 
themselves.  Suppose  there  are  three  trustees,  and  there  is  a 
sum  of  £10,000  to  be  paid,  are  they  justified  in  allowing  one 
of  themselves  to  receive  the  moneys  any  more  than  in  allowing 
any  other  agent  not  one  of  themselves  to  receive  them  ?  Most 
certainly  not.  The  duty  of  trustees  is  to  prevent  one  of  themselves 
having  the  exclusive  control  over  the  money,  and  certainly  not, 
by  any  act  of  theirs,  to  enable  one  of  themselves  to  have  the 
exclusive  control  of  it.  That  would  be  contrary  to  their  duty, 
and  although  it  would  differ  in  degree  it  would  be  precisely  the 
same  kind  of  breach  of  trust  which  would  be  committed  by 
authorizing  their  solicitor,  or  any  other  agent  outside  them- 
selves, to  receive  it.  Therefore,  if  a  purchaser  is  not  bound  to 
pay  the  agent  of  the  trustees,  not  being  one  of  themselves,  upon 
the  agent  producing  a  power  of  attorney  from  the  trustees,  or  the 
purchase  deed  with  a  receipt  upon  it,  which  is  now  e(piivalent 

(1)  21  Ch.  D.  387. 
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KAY,  J.  to  a  power  of  attorney,  in  the  case  of  a  solicitor  being  the  agent, 

1884  if  he  is  not  bound  when  such  power  of  attorney  as  the  receipted 

^J^g  deed  is  produced  by  the  solicitor  of  the  trustees  to  pay  to  him, 

C.  Floweb,  -j^Q^  QQj^           bound  to  do  so  when  one  of  the  trustees  says, 

M.P.,  AND  *^  ' 

Meteo-  "  See,  I  have  got  special  authority  from  my  co-trustees  to  receive 
Board  of    the  moneys ;  I  am  their  agent  to  do  that  which  but  for  such 

Works.  authority  I  should  not  have  any  power  to  do."  Why  should  he  be 
M  Flower  ^^^^^  V^J  ^  single  trustee  any  more  than  a  solicitor  ?  I  do  not 
AND       think  he  is.    It  seems  quite  plain  that  a  purchaser  has  nothing 

*  „'      at  all  to  do  with  the  question  whether  the  authority  be  a  good 

one  or  not.  He  is  not  bound  to  investigate  it.  All  that  is  before 
him  is :  The  vendors  are  three  trustees,  and  I  shall  not  be  exone- 
rated unless  the  moneys  get  into  their  hands  ;  I  am  not  going  to 
trouble  myself  by  looking  into  the  question  whether  they  have 
given  a  proper  authority  to  their  co-trustee  to  receive  it ;  I  do 
not  choose  to  embarrass  myself  by  any  inquiry  on  the  subject ;  I 
will  see  that  the  moneys  get  into  their  hands,  or,  which  will 
satisfy  me  equally  well,  I  will  pay  them  into  a  bank  to  be 
approved  by  me,  to  their  joint  account,  and  then  I  shall  be  com- 
pletely exonerated.  Would  a  purchaser,  to  use  the  language  in 
In  re  Bellamy  and  Metropolitan  Board  of  Works  (1),  be  "  not 
over-cautious,  but  justifiably  prudent,"  in  doing  that  ?  In  my 
opinion  he  would  be.  It  might  happen  that  the  trustees  never 
gave  any  authority  to  their  co-trustee  to  receive  the  moneys.  It 
might  happen  that  the  circumstances  might  be  such  that  the 
payment  was  a  bad  payment  altogether  as  between  the  purchasers 
and  the  trustee.  The  purchasers  here  do  not  choose  to  be 
embarrassed  by  any  question.  They  say,  We  want  to  make 
ourselves  safe.  In  re  Bellamy  and  Metropolitan  Board  of  Worhs 
decided  that  they  have  a  right  to  make  themselves  safe,  that 
they  have  a  right  to  say,  We  will  pay  these  moneys  in  such  a 
manner  as  will  make  us  quite  safe,  and  free  us  from  any  question 
as  to  the  authority  of  the.  person  who  comes  to  receive  the  moneys. 
In  my  opinion  these  cases  come  within  the  principle  of  that 
decision,  and  I  am  bound  by  it.  I  therefore  hold  that  the  pur- 
chasers have  a  right  to  insist  that  the  trustees  should  either  all 
meet  in  a  room,  so  that  they  can  pay  the  moneys  down  on  a  table 

(1)  24  Ch.  D.  387. 
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in  their  presence,  or  that  the  trustees  should  name  a  bank  where 
they  can  pay  the  moneys  to  their  joint  account  as  they  have  pro- 
posed to  do.  It  was  said  that  in  no  case  can  there  be  a  payment 
to  all  the  trustees,  that  if  they  were  all  to  meet  and  the  moneys 
were  laid  on  a  table  before  them  all,  the  moneys  would  be  taken 
up  by  one  of  them,  and  the  payment  would  not  be  to  all.  I 
dissent  absolutely  from  such  a  proposition.  If  the  moneys  be 
laid  down  on  a  table  in  the  presence  of  all  the  trustees,  that  will 
be  a  payment  to  all  of  them,  and  if  they  accept  the  payment, 
what  may  be  done  with  the  moneys  afterwards  the  purchasers 
will  have  no  concern  with.  If  the  trustees  should  say  to  one 
of  their  number,  Will  you  take  the  moneys  to  a  bank?  that 
would  be  a  subsequent  act  to  the  receipt  by  them.  The  receipt 
is  the  acceptance  of  the  moneys  which  were  laid  on  the  table 
before  them.  That  makes  the  receipt  by  all  of  them,  and  what 
they  may  do  with  the  moneys  afterwards  the  purchasers  are  not 
concerned  with.  Then  it  was  said  that  these  are  cases  in  which 
the  circumstances  shew  that  the  purchasers  ought  to  be  satisfied 
with  the  authority  given  to  one  trustee,  as  one  or  more  of  the 
trustees  reside  in  the  country.  The  deeds,  however,  make  it 
appear  that  the  trustees  are  in  London  :  but  whether  that  be  so  or 
not,  why  should  the  purchasers  trouble  themselves  with  all  these 
•circumstances?  A  course  was  proposed  which  would  put  the 
trustees  to  very  little  inconvenience,  namely,  that  the  moneys 
should  be  paid  to  a  joint  account  at  a  bank.  It  seems  to  me  that 
no  case  has  been  made  out  which  should  compel  the  purchasers 
to  run  any  kind  or  possibility  of  risk  in  the  matter,  and  that 
they  are  justifiably  prudent  in  insisting  that  the  moneys  should 
be  paid  as  they  propose,  either  to  all  the  trustees  meeting  in  a 
room,  or  to  their  joint  account  at  some  bank  to  be  approved  by 
the  purchasers. 

I  hold  that  the  requisition  must  be  complied  with.  There 
will  be  one  order  on  the  two  summonses,  and  the  Eespondents 
must  pay  the  costs  of  the  application. 


KAY,  J. 
1884 

In  re 
C.  Flowee, 

M.P.,  AND 

Metro- 

POLITAX 

Board  of 
Works. 

In  re 
M.  Flowee 

AND 

Same. 


Solicitors  :  .B.  Ward,  Solicitor  to  Metropolitan  Board  of  Works ; 
W,  &  J".  Flower  <S>  Nussey. 
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KAY,  J.  In  re  POKTAL  and  LAMB. 

[1884    P.  1859] 

iug.  9, 12. 

  Will,  Construction  of — Devise  of  Cottage  and  Land  at  S. —  "In  their  present 

state" — Gift  of  Residue  of  Beat  and  Personal  Estate — Subsequent  Contract 
to  purchase  Mansion  and  Land  at  S. —  Wills  Act,  1837  (1  Vict,  c.  26),  s.  24 
[_Bevised  Ed.  Statutes,  vol.  viii.,  p.  29]. 

Testator  devised  to  his  son  C  for  life  his  cottage  and  land  at  ;S'.  on.  ai 
certain  special  condition  that  the  trees  should  not  be  cut  down  or  removed,, 
and  that  the  boundary  fences  and  the  plantations,  &c.,  should  be  preserved 
"in  their  present  state,"  and  after  the  death  of  (r.,  to  his  son,  with 
remainders  over,  and  as  to  all  other  his  freehold  estate  and  the  residue  of 
his  personal  estate  he  gave  the  same  to  trustees  upon  certain  trusts. 
After  the  date  of  the  will  the  testator  contracted  to  purchase  from  his 
son  G.  a  mansion  and  about  ten  acres  of  land  situate  at  >S^.,  but  the 
contract  was  not  completed  at  the  time  of  his  death  : — 

Held,  that  the  testator  had  not  with  sufficient  clearness  shewn,  within 
the  meaning  of  the  24:th  section  of  the  Wills  Act,  1837  (1  Vict.  c.  26), 
a  contrary  intention,  and  therefore  the  property  contracted  for  passed  to 
his  son  G. 

The  words  "  in  their  present  state  "  must  be  taken  to  refer  to  the  period 
of  death,  and  did  not  indicate  an  intention  that  after-acquired  property 
should  not  pass,  with  sufficient  clearness  to  amount  to  the  contrary  inten- 
tion which  the  statute  requires. 

Though  the  words  "  my  cottage  and  all  my  land "  were  not  apt  in  a 
devise  of  a  mansion  and  lands,  yet  the  word  "  land  "  was  quite  large  enough 
to  include  them. 

An  adjourned  summons  under  the  Vendor  and  Purchaser  Act, 
1874.  George  Lamh  by  his  will,  made  in  1872,  said,  "  I  give  and 
devise  unto  my  son  George  Henry  Lamh  for  his  life  my  cottage 
and  all  my  land  at  Stour  Wood,  in  the  parish  of  Christchurcli,  in 
the  county  of  Southampton,  on  the  especial  condition  that  no  fir 
or  other  trees  or  shrubs  thereon,  except  when  actually  decayed, 
be  at  any  time  cut  down  or  removed,  and  that  the  outside 
boundary  fences  be  kept  in  good  preservation,  and  the  planta- 
tions, heathers,  and  furze  all  preserved  in  their  present  state; 
and  after  the  decease  of  the  said  George  Henry  Lamh  I  give  and 
devise  the  said  cottage  and  lands  at  Stour  Wood,  with  their 
appurtenances,  unto  his  son  Douglas  George  Lamh,  his  heirs  and 
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assigns  for  ever,  provided,  nevertheless,  that  in  case  the  said 
Douglas  George  Lamb  shall  die  under  the  age  of  twenty-one 
years,  or  shall  die  after  that  age  without  leaving  any  issue  him 
surviving,  then  I  give  and  devise  the  said  cottage  and  land  at 
Stour  Wood,  with  their  appurtenances,  unto  my  son  John  Work- 
man Lamb,  his  heirs  and  assigns  for  ever ;  and  as  to  all  other  my 
freehold  manor,  messuages,  lands,  and  real  estate  whatsoever  and 
wheresoever,  and  also  as  to  all  the  residue  of  my  moneys  and 
personal  estate  whatsoever,"  the  testator  gave  them  to  trustees 
upon  certain  trusts. 

After  the  date  of  his  will  the  testator  contracted  to  purchase 
from  his  son  George  Henry  Lamh  a  mansion  and  about  ten  acres 
of  land,  situate  at  Stour  Wood.  The  contract  was  not  completed 
at  the  time  of  the  testator's  death. 

The  question  was  whether  the  mansion  and  lands  contracted 
for  passed  under  the  specific  devise,  or  fell  into  the  residue. 

Hamilton  Humphreys,  for  the  trustees,  who  had  taken  out  the 
summons,  submitted  that  the  purchased  property  fell  into  the 
residue,  and  that  in  such  a  case  of  a  devise  of  "  my  cottage  and 
all  my  land,"  on  the  especial  condition  that  "no  fir  or  other 
trees,"  &c.,  should  be  cut  down,  "  and  the  plantations,  heathers, 
and  furze  all  preserved  in  their  present  state,"  a  contrary  inten- 
tion was  shewn  which  took  the  case  out  of  the  24th  section  of  the 
Wills  Act,  1837  (1  Yict.  c.  26).  He  referred  to  the  case  of  Cole 
V.  Scott  (1). 

Bramley,  for  the  specific  devisee,  submitted  that  the  property 
passed  to  him  under  the  gift.  The  description  of  the  property, 
"  my  cottage  and  all  my  land,"  was  clear  enough,  and  the  words 
"  in  their  present  state  "  were  not  stronger  than  the  word  "  now," 
and  that  alone  was  not  sufficient  to  shew  a  contrary  intention : 
Wagstaff  v.  Wagstaff  (2)  ;  In  re  Midland  Bail  way  Company  (3)  ; 
Bicldnson  v.  Dickinson  (4). 

Hamilton  Humphreys,  in  reply. 


1884 
In  re 

POKTAL 
AND 

Lamb 


(1)  1  Mac.  &  G.  518. 

(2)  Law  Hep.  8  Eq.  229. 


(3)  34  Bcav.  525. 

(4)  12  Ch.  D.  22. 
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KAY,  J.       Kay,  J.  (after  stating  the  facts  above  set  forth,  and  reading  the 
1884       24th  section  of  the  TF^7Zs  ^c^,  1837),  said : — 

Iti  re  The  section  was  intended  to  give  effect  to  what  has  been  called 
'  AND  a  generic  disposition,  so  as  to  make  it  include  all  property  of  the 
"^^f^'  kind  described  belonging  to  the  testator  at  the  time  of  his  death. 
Obviously  it  is  not  necessary  to  the  application  of  the  section 
that  it  should  be  shewn  that  the  testator  intended  that  the  after- 
acquired  property  should  pass.  If  he  had  no  intention  on  the 
subject,  the  after-acquired  property  will  pass  by  force  of  the  pro- 
vision. The  statute  requires  that  the  will  shall  shew  upon  the 
face  of  it  a  contrary  intention,  that  is,  an  intention  that  the  after- 
acquired  property  shall  not  pass.  There  are  two  classes  of  cases 
of  which  the  books  contain  examples :  one  where  the  words  are 
not  strictly  speaking  generic,  but  really  describe  a  particular 
property  which  the  testator  had  at  the  date  of  his  will,  among 
which  Cole  v.  Scott  (1)  may  be  ranked ;  and  there  Lord  CottenJiam 
read  the  will  as  meaning  "  all  the  freehold  and  leasehold  estates 
of  which  the  testator  was  at  the  date  of  his  will  seised  and  entitled," 
and  that,  as  Lord  Satlierley  said  in  Douglas  v.  Douglas  (2),  being 
a  reference  to  something  specific,  would  not  be  enlarged  by  the 
provision  of  the  statute.  On  the  other  hand,  such  an  expression 
as  "  all  the  lands  of  which  I  am  seised  in  A.  "  must  be  read  as  if 
written  just  before  the  testator's  death :  Doe  v.  Walker  (3).  So  as 
to  the  word  "  now."  Any  property  I  now  possess,  read  in  the  same 
manner  will  pass  all  the  property  possessed  by  the  testator  at 
the  time  of  his  death :  Wagsfaff  v.  Wagstaff  (4),  Dichinson  v. 
Dickinson  (5),  Everett  v.  Everett  (6),  Goodlad  v.  Burnett  (7),  and 
In  re  Midland  Railway  Company  (8).  Beading,  therefore,  this 
will  as  though  it  had  been  written  immediately  before  the  testa- 
tor's death,  the  words  "  in  their  present  state,"  which  occur  in 
the  devise,  must  be  taken  to  refer  to  that  period,  and  do  not 
indicate  an  intention  that  after-acquired  property  should  not 
pass  with  sufficient  clearness  to  amount  to  that  contrary  intention 
which  the  statute  requires.    The  real  difficulty  to  my  mind  is  to 

(1)  1  Mac.  &  G.  518.  '              (5)  12  Ch.  D.  22. 

(2)  Kay,  400.  (6)  7  Cli.  D.  428. 

(3)  12  M.  &  W.  591.  (7)  1  K.  &  J.  341. 
(  i)  Law  Rep.  8  Eq.  229.  (8)  34  Beav.  525. 
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determine  whether  in  fact  the  gift  of  sjDecific  property  contains    KAY,  J 
general  words  which  would  pass  lands  subsequently  acquired,  or  1884 
whether  it  is,  as  Lord  Cottenham  considered  to  be  the  case  in  Cole  v.  7^ 
Scott  (1),  merely  a  description  of  certain  specific  property  of  which  ^^^^^^ 
the  testator  was  possessed  at  the  date  of  his  wdll.    I  agree  with  Lamb. 
the  argument  that  the  mode  of  trying  the  question  is  to  suppose 
the  testator  at  the  date  of  his  will  to  have  been  possessed  of  the 
property  which  he  in  fact  subsequently  acquired,  and  then  to 
consider  if  the  words  are  sufficient  to  pass  it.    They  certainly 
are  not  very  apt  words  for  that  purpose.    The  testator  desiring 
to  devise  the  mansion  and  lands  would  hardly  describe  them  by 
the  terms  used  in  the  specific  devise  in  this  case.    However,  the 
word  "  land  "  is  quite  large  enough  to  include  them,  and  as  the 
words  are  "all  my  land  at  Stour  Wood,''  I  do  not  see  that  it 
could  be  held  on  any  true  principle  of  construction  that  this  pro- 
perty would  not  pass.    Probably  the  testator  had  no  intention  in 
the  matter.   Perhaps  he  did  intend  the  property  to  go  to  his  son. 
I  cannot  tell.    However,  he  has  not  indicated  that  contrary  in- 
tention required  by  the  statute  with  sufficient  clearness  to  enable 
me  to  say  that  the  property  did  not  pass. 

Solicitors :  Johnson  &  Weatherall,  agents  for  Lamh,  BrooJis,  & 
Shertvood,  Basingstolce  ;  Longhourne  dt  Stevens,  agents  for  Loclce, 
MelJcsham, 

(1)  1  Mac.  &  G.  518. 

T.  F.  M. 
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CHITTY,  J. 

1884 
July  12. 


BAYNTON  V.  COLLINS. 


[1870   B.  152.] 


Married  Women^s  Projperty  Act,  1882  (45  &  46  Vict.  c.  75),  s.  5. — Beversionari^' 
Interest — Accruer  of  Title  in  Possession  after  Commencement  of  Act, 

Property  to  wliicli  a  married  woman  was,  at  the  commencement  of  th.& 
Married  Women^s  Pro'perty  Act,  1882,  entitled  in  reversion  or  remainder^ 
and  whicli  since  the  Act  has  fallen  into  possession,  is  within  s.  5,  and  may 
be  transferred  and  paid  to  her  upon  her  separate  receipt. 

Petition. 

Thomas  Baynton^  who  died  in  1820,  by  his  will  dated  the  25th 
of  July,  1818,  devised  his  residuary  real  estate  in  trust  for  the- 
benefit  of  his  daughters,  in  equal  shares,  one  of  such  shares 
being  given  in  trust,  during  the  life  of  his  daughter,  Mary 
Farrell  (then  Mary  Baynton,  spinster),  for  her  sole  and  separate 
use,  and  from  and  after  her  decease  in  trust  for  the  child  and 
children  of  Mary  Farrell,  whether  born  in  the  testator's  lifetime 
or  after  his  death,  share  and  share  alike,  as  tenants  in  common, 
and  the  heirs  or  assigns  of  the  same  child  or  children  in  fee 
and  not  in  tail,  with  similar  limitations  as  to  Mary  FarreWs- 
share  of  the  testator's  personal  estate. 

Various  administration  proceedings  had  been  taken,  and  in  1870^ 
this  suit  of  Baynton  v.  Collins  [1870  B.  152]  was  instituted  for  the 
purpose  of  obtaining  a  sale,  under  the  Partition  Act,  1868,  of  the 
real  estate  then  remaining  subject  to  the  testator's  will,  and  a 
division,  so  far  as  circumstances  allowed,  of  his  personal  estate. 

In  the  result  of  these  proceedings  various  sums  were  carried 
over  to  an  account  entitled  "The  Settled  Personal  Estates. 
Account.  The  share  of  Mary  Farrell  and  her  children,"  and 
also  to  the  like  share  in  the  testator's  residuary  real  estate. 

Mary  Farrell  died  on  the  4th  of  June,  1884,  leaving  nine 
children,  and  this  petition  was  presented  for  the  purpose  of 
obtaining  a  distribution  of  the  funds  standing  to  the  account  of 
"  The  share  of  Mary  Farrell  and  her  children."  These  funds  were 
divisible  in  ninths.  Two  of  the  daughters  of  Mary  Farrell  (Mrs. 
Farmer  and  Mrs.  Geaves)  had  married  without  settlements,  before 
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the  date  of  the  Married  Women's  Property  Act,  1882,  and  it  CHITTY,  J. 
was  proposed  by  the  petition  to  pay  the  shares  of  Mrs.  Farmer  1884 
;and  Mrs.  Geaves,  which  exceeded  £500,  to  them  upon  their  bayntoit 
separate  receipt.  ^^^^^^^^ 

Whitehorne,  Q.C.,  and  P.  A.  Kingdon,  in  support  of  the  petition, 
submitted  that  the  separate  examination  of  Mrs.  Farmer  and 
Mrs.  Geaves  might  be  dispensed  with,  and  their  shares  paid  over 
-to  them  upon  their  separate  receipt,  as  their  title  in  possession 
had  accrued  after  the  commencement  of  the  Married  Women's 
jProperty  Act,  1882,  within  the  meaning  of  sect.  5.  In  a  sense,  no 
^doubt,  the  title  of  the  married  women  had  accrued  before  the 
commencement  of  the  Act,  i.e.,  for  a  vested  interest  in  remainder, 
and  the  husband  may  have  had  an  inchoate  right  subject  to  the 
wife's  equity  to  a  settlement,  or  by  survivorship  if  the  property 
was  not  reduced  into  possession  ;  but  any  such  inchoate  right  is 
displaced  by  the  language  of  sect.  5. 

Ohitty,  J. : — 

If  the  Married  Women's  Property  Act,  1882,  sect.  5,  was  intended 
only  to  refer  to  cases  of  title  which  accrued  in  inception  subse- 
quently to  the  commencement  of  the  Act,  I  am  unable  to  see 
■why  all  these  words  "whether  vested  or  contingent,  and  whether 
in  possession,  reversion,  or  remainder,"  should  have  been  used. 
'There  are  five  different  kinds  of  title,  and  if  any  one  of  them 
accrues  after  the  commencement  of  the  Act,  then  sect.  5  will 
apply.  Accruer  of  a  title  in  possession  must  mean  when  the 
possession  falls  in.  A  further  effect  of  the  section,  and  probably 
one  of  its  objects,  was  to  give  married  women  power  to  deal 
with  their  reversionary  interests  without  the  aid  of  Malins  Act 
(20  &  21  Yict.  c.  57).  I  hold  that  the  title  which  was  in  rever- 
sion or  remainder  at  the  commencement  of  the  Act,  and  which 
has  since  the  Act  become  a  title  in  possession,  is  within  sect.  5. 
Mrs.  Farmer  and  Mrs.  Geaves  are  therefore  entitled  to  have  their 
shares  transferred  and  paid  to  them  upon  tlicir  separate  receipt. 

Solicitors:  Bridges,  SaivteU,  Ileywood,  Bam,  &  Dihdiii.  « 

r.  G.  A.  W. 
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In  re  WHEATLEY. 
SMITH  V.  SPENCE. 

[1881..  W,  4829.] 
Married  Wom:in — Election — Restraint  on  Anticipation. 

In  tlie  case  of  a  married  woman  to  whom  an  interest  with  a  restraint  on 
anticipation  attached  thereto  is  given  by  the  same  instrument  as  that 
which  gives  rise  to  a  question  of  election,  the  doctrine  of  election  does  not 
apply,  as  the  value  of  her  interest  in  the  property  to  be  relinqaished  by 
way  of  compensation  has,  by  the  terms  of  the  instrument,  been  made 
inalienable. 

FuKTHEK  CONSIDEEATIOK 

Henry  Wheatley,  by  Ms  will,  dated  the  20th  of  ISTovember,  1868^ 
gave  £2000  to,  and  equally  to  be  divided  between,  such  one  or 
more  of  his  nephews  and  nieces  (naming  them),  the  four  children 
of  his  deceased  brother  William  Wheatley,  as  should  survive  him, 
and  £3000  to  and  equally  between  such  one  or  more  of  his 
nephews  and  nieces,  the  six  children  of  his  late  brother  John 
Wheatley ySiS  should  survive  him  and  attain  twenty-one ;  and,  sub- 
ject to  the  trusts  and  legacies  aforesaid,  testator  directed  that 
the  trust  premises  or  the  residue  thereof,  with  the  future  income, 
should  be  held  upon  such  trusts,  &c.,  whether  the  same  extended 
to  and  should  be  an  absolute  or  only  a  limited  and  revocable 
disposition  thereof,  and  in  such  manner  in  all  respects  as  his 
sister  Maria  Yiheatley,  whether  covert  or  sole,  should  by  will 
direct,  appoint,  give,  and  devise,  "  but  so  that  every  direction, 
appointment,  gift,  or  devise  be  made  in  favour  of  some  one  or 
more  of  my  nephews  and  nieces,  the  children  of  my  said  brothers 
and  sister  William  Wheatley,  John  Wheatley,  and  Isahella  Smith. 
And  in  case  my  said  sister  Maria  Wheatley  shall  make  no  such 
direction,  appointment,  gift,  or  devise  as  aforesaid,  then  as  to  one 
moiety  of  the  residue  of  the  said  trust  premises,  with  the  future 
income  thereof,  I  direct  that  the  same  shall  be  in  trust  for  and  to  be 
equally  divided  between  my  said  nephews  and  nieces,  the  children 
of  my  said  brother  William  Wheatley,  the  same  as  the  sum  of 
£2000  given  to  them,  with  the  like  proviso  in  favour  of  issue  in 
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case  of  any  of  them  dying,  as  mentioned  in  the  same  proviso,  CHITTY 
leaving  lawful  issue.  And  as  to  the  remaining  moiety  of  the  1884 
residue  of  the  said  trust  premises,  with  the  future  income  thereof, 
I  direct  that  the  same  shall  be  in  trust  for  and  equally  divided 
between  my  nephews  and  nieces  the  children  of  my  deceased 
brother  John  Wheatley,  the  same  as  the  before-mentioned  sum  of 
£3000  given  to  them,  and  also  with  the  like  proviso  in  favour  of 
issue  in  case  of  any  of  them  dying,  as  mentioned  in  the  same 
proviso,  leaving  lawful  issue." 

Maria  Wheatley,  by  her  will,  dated  the  1st  of  June,  1870,  after 
making  an  appointment  in  exercise  of  the  power  given  to  her  by 
Henry  Wheatley  s  will,  directed  that  her  real  and  personal  estate 
should  be  held  upon  trust  for  her  niece  Dorothy  Eiuart,  and  the 
nieces  and  nephews  of  her  sister  Isabella  Smith  and  her  late 
brother  John  Wheatley,  who  should  be  living  at  her  death,  in 
equal  shares,  the  shares  of  any  niece  surviving  the  testatrix  to 
be  settled  upon  certain  trusts  for  such  niece  for  her  life,  for  her 
separate  use  without  power  of  anticipation. 

By  a  codicil,  dated  the  26th  of  August,  1871,  Maria  Wheatley 
revoked  the  appointment  made  by  the  will,  and  instead  thereof 
appointed,  gave,  and  devised  the  property  subject  to  the  appoint- 
ment unto  her  sister  Isahella  Smith  for  her  natural  life,  and  after 
her  death,  "  I  appoint,  give,  and  devise  the  same  real  and  per- 
sonal estate  unto  my  nephew  William  Smith  (the  Plaintiif)  and 
to  my  nieces  Isahella  Smith  and  Margery  Irvin,  the  son  and 
daughters  of  my  sister  Isabella  Smith,  and  to  my  nieces  Dora 
Anne  Eivart  and  Margaret  Ewart,  the  daughters  of  my  niece 
Dorothy  Eivart,  now  deceased,  in  equal  shares,  as  tenants  in 
common,  and  to  their  respective  heirs,  executors,  administrators, 
and  assigns,  the  shares  of  each  niece  being  liehl  upon  such  trusts 
as  she,  whether  covert  or  sole,  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  upon  trust  for  my  same  niece, 
her  heirs,  executors,  administrators,  and  assigns,  for  her  separate 
use,  free  from  marital  control  and  engagements." 

The  action  was  instituted  for  the  administration  of  the  estates 
of  Henry  Wheatley  and  Maria  Wheatley  ;  and  one  of  tlie  questions 
now  raised  upon  further  consideration  was  wliotluM*  tlio  children 
oi  John  Wlieatley,  to  whom  gifts  were  given  by  the  will  Maria 
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CHITTY,  J.  Wlieatley  out  of  her  own  property,  and  who,  by  the  terms  of 
1884  Henry  Wheatley's  will  (assuming  that  the  appointment  of  two- 
j^yg  fifths  in  favour  of  Bora  Anne  Ewart  and  Margaret  Ewart  was 
Wheatley.  i]2Yalid  from  their  not  being  objects  of  the  power)  were  entitled 
in  default  of  appointment,  were  bound  to  elect  between  Maria 
Wheatley' s  will  and  the  two-fifths  to  which  they  became  entitled 
in  default  of  appointment. 

Two  of  these  children,  Mrs.  McDowell  and  Mrs.  Morison,  were 
married  at  the  date  of  Maria  Wheatley  s  death,  and  the  further 
question  arose  whether,  as  by  Maria  Wheatley^  will  the  gifts  to 
them  out  of  the  testatrix's  own  property  were  coupled  with  a 
restraint  on  anticipation,  the  doctrine  of  election  applied  in  their 
case. 

.  G,  Parhe,  for  the  trustees  of  Mr.  and  Mrs.  McDowell : — 

It  is  admitted  that  the  children  oi  John  Wheatley,  other  than 
the  two  married  women,  are  put  to  their  election  under  the 
doctrine  of  Whistler  v.  Webster  (1),  but  I  submit  that  the  married 
women,  whose  interests  under  Maria  Wheatley  s  will  were  given 
subject  to  a  restraint  on  anticipation,  are  not  bound  to  elect. 
The  point  is  unsettled.  In  Willoughhy  v.  Middleton  (2)  Yice- 
Chancellor  Wood  put  a  married  woman  to  her  election  as  between 
property  given  to  her  for  her  separate  use,  and  property  to  which 
she  was  entitled  under  her  marriage  settlement,  for  her  separate 
use  without  power  of  anticipation ;  but,  without  finally  deciding 
the  point,  the  late  Master  of  the  Eolls,  in  Smith  v.  Lucas  (3), 
expressed  a  very  strong  opinion  that  where  a  married  woman  was 
restrained  from  anticipation  she  could  not  under  the  doctrine  of 
election  make  that  alienable  which  was  not  alienable  before. 

[Chitty,  J.,  referred  to  Codrington  v.  Codrington  (4).] 

In  Bohinson  v.  Wlieelwright  (5)  it  was  held  that  the  Court  had 
no  power  to  release  the  sejDarate  estate  of  a  married  woman  from 
the  prohibition  against  anticipation  thereto  attached,  so  as  to 
enable  her  to  alienate  the  property  subject  to  this  restriction, 
though  it  would  have  been  greatly  to  her  benefit  to  have  done  so. 

(1)  2  Ves.  Jun.  367.  (3)  18  Ch.  D.  531. 

(2)  2  J.  &  H.  344.  (4)  Law  Kep.  7  H.  L.  854. 
(5)  6  D.  M.  &  a.  535. 
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In  Tussaud  v.  Tussaud  (1),  which  was  decided  on  the  question  of  CHITTY,  J. 
satisfaction,  Lord  Justice  James  asks  (2),  "  Can  a  married  woman  1884 
who  is  restrained  from  anticipation  be  put  to  her  election?" 
And  it  has  been  held  that  not  even  for  the  purpose  of  recouping 
loss  occasioned  by  her  own  fraud,  or  breach  of  trust,  of  which  she 
is  cognisant,  can  the  restraint  upon  anticipation,  in  any  case,  or 
by  any  device,  be  evaded:  Clive  v.  Carew  (3);  ^Stanley  v. 
Btanley  (4). 

[Chitty,  J.,  referred  to  the  observations  of  Lord  Chancellor 
Selhorne  in  Cahill  v.  Gahill  (5),  which  he  read  as  approving  the 
view  of  the  late  Master  of  the  Eolls  in  Smith  v.  Lucas  (6).] 

I  also  submit  that  the  rule  as  to  election  is  not  applicable  as 
between  one  clause  in  a  will  and  another  clause  in  the  same  will 
or  codicil :  Wollaston  v.  King  (7).  Cooper  v.  Cooper  (8),  In  re 
Warrens  Trusts  (9),  Tomhyns  v.  Blane  (10),  and  the  Cowveij- 
ancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41),  s.  39, 
were  also  referred  to. 


P.  H.  Latvrence,  for  the  two  children  of  Dorothy  Ewart,  sub- 
mitted that  the  married  women,  equally  with  the  other  children 
of  John  Wheatley,  were  bound  to  elect.  They  cannot  take  under 
both  the  will  and  the  appointment,  and  the  fact  that  the  interests 
given  by  the  will  are  subject  to  a  restraint  on  anticipation  can 
make  no  difference,  for  election  is  no  forfeiture  of  interest,  "  but 
the  Court  lays  hold  of  what  is  devised,  and  makes  compensation 
out  of  that  to  the  disappointed  party:"  Lady  Cavany.  PuUeney  (11)  ; 
and  the  disappointed  legatees  are  entitled  to  keep  back  or 
sequester  from  the  other  devisees  or  legatees  the  property  so 
l)equeathed  or  devised  until  compensation  is  made  :  Ficlcersgill 
y.  Rodger  (12) ;  Gretton  v.  Haivard  (13). 

[Chitty,  J. : — ^Might  not  the  testatrix  have  expressly  repu- 


(1)  9  Oh.  D.  3G3. 
<2)  Ibid.  375. 

(3)  1  J.  &  H.  199,  205,  206. 

{4)  7  Ch.  D.  589. 

<5)  8  App.  Gas.  420-7. 

<6)  18  Ch.  D.  531. 

<7)  Law  Rep.  8  Eq.  165. 


(8)  Law  Rep.  7  IL  L.  53. 

(9)  20  Ch.  1).  208. 

(10)  28  Bcav.  422. 

(11)  2  Ves.  Jun.  544,  559. 

(12)  5  Ch.  D.  163. 

(13)  1  Sw.  400,  and  notes  thereto. 
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diated  tlie  doctrine  of  election,  and  has  she  not  done  so  by  attach- 
ing restraint  on  anticipation  to  the  gifts  to  the  married  women  ?] 

P.  S,  Lawrence : — The  principle  is  that  persons  claiming  under 
a  will  must  conform  to  all  its  terms,  and  this  duty  to  make  com- 
pensation is  a  charge  on  the  interest  of  the  married  women  in 
Miss  Wheatley  s  property,  which  cannot  be  taken  at  all  except 
subject  to  the  obligation  to  make  good  the  necessary  amount  to 
the  disappointed  legatee :  Pichersgill  v.  Bodger  (1).  And  that 
charge  to  which  the  interest  given  by  the  will  is  subject  over- 
rides the  restraint  on  anticipation,  which  was  probably  invented 
in  order  to  prevent  a  married  woman's  interest  from  becoming 
forfeited.  But  election  is  based  not  upon  forfeiture  but  upon 
compensation,  and  Robinson  v.  Wheelwright  (2)  is  the  first  case  in 
which  any  doubt  was  thrown  on  the  application  of  the  doctrine 
of  election  in  cases  where  the  person  to  elect  was  restrained  from 
anticipation. 

Ince,  Q.C.,  Macnaghten,  Q.C.,  Romer,  Q.C.,  Medd,  W.  G,  Robin- 
son, and  Brinton,  also  appeared  in  the  case. 


Chitty,  J. : — 

In  this  case  Maria  Wheatley  had  a  power  of  appointment  under 
the  will  of  her  brother  Henry  in  favour  of  certain  objects  and 
certain  objects  only,  and  by  her  codicil  she  purported  to  exercise 
the  power  in  such  a  manner  as  to  give  an  interest,  to  persons  who 
are  not  objects  of  the  power.  The  result  is  that  by  reason  of  this 
attempt  on  her  part  to  appoint  to  strangers,  two-fifths  of  that 
fund  are  ill  appointed.  There  is  another  fifth  of  the  same  fund 
which  I  do  not  deal  with  now  for  the  purposes  of  this  judgment, 
because  that  has  lapsed,  and  there  is  no  question  of  election  in 
regard  to  that  fifth.  Under  the  same  will  there  are  five  children 
of  John  who  take  benefits  out  of  the  testatrix's  own  property,  and 
of  these  five  children  three  are  persons  sui  juris :  William,  who 
takes  an  absolute  interest,  Martha  and  Jane,  who  were  spinsters 
at  the  death  of  Maria  Wheatley,  and  are  so  still,  and  two  others, 
Mrs.  McDowell  and  Mrs.  Morison,  who  were  married  women  at  the 
death  of  Maria  Wheatley,  and  are  so  still. 

(1)  5  Ch.  D.  163.  (2)  6  D.  M.  &  G.  535. 
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persons  take  an  interest  under  the  trusts  in  default  of  appoint- 
ment under  Henry  Wheatlei/s  will,  which  entitles  them  to  say 
that  the  appointment  made  by  Maria's  codicil  is  void  as  to  two- 
fifths — whether  they  are  put  to  their  election.    In  regard  to  that 
question  it  has  been  established  since  the  time  of  Whistler  v. 
Webster  (1)  that  the  question  of  election  does  arise.    It  is  unne- 
cessary to  go  through  the  authorities  on  that  point,  because  the 
law  has  been  considered  for  a  long  time  to  be  finally  settled 
in  regard  to  that  matter,  and  it  is  not  permissible  to  question 
it  at  the  present  day.    The  proposition  is  stated  in  Sugden  on 
Powers  (2),  which  is  quite  sufficient  for  my  purpose,  in  these  words : 
"It  follows  from  these  principles,  that  where  a  man  having  a 
power  to  appoint  A.  a  fund,  which  in  default  of  appointment  is 
given  to  B.,  exercises  the  power  in  favour  of  (7.,  and  gives  other 
benefits  to  J5.,  although  the  execution  is  merely  void,  yet  if  B, 
will  accept  the  gifts  to  him,  he  must  convey  the  estate  to  C. 
according  to  the  appointment."    In  other  words,  prima  facie  the 
five  children  of  John,  who  take  benefits  under  the  same  will,  and 
are  persons  who  are  entitled  to  disappoint  the  person  in  whose 
favour  the  erroneous  appointment  has  been  made  by  the  codicil, 
are  bound  to  elect.    I  say,  j^rhnd  facie,  because  I  think  there  is 
a  distinction  between  the  case  of  those  who  are  sui  juris  and  that 
of  the  two  married  women.    I  should  say  that  Mr.  Justice  Pear- 
son in  In  re  Warren's  Trusts  (3)  did  not  purport  really  to  deal 
with  this  particular  proposition  ;  and  without  expressing  any 
opinion  whether  it  was  rightly  decided  or  not,  I  consider  that  In  re 
Warren's  Trusts  does  not  in  the  least  degree  stand  in  the  way  of 
my  present  decision.    Then  comes  the  question,  which  is  one  of 
some  importance,  viz.,  whether  in  regard  to  jMrs.  McDowell  and 
Mrs.  Morison,  -who  take  life  interests  under  Maria  Wheatleys  will, 
and  are  by  the  very  same  will  restrained  from  anticipation,  any 
case  of  election  arises.    It  appears  to  me  that  Mrs.  McDowell  and 
Mrs.  Morison,  being  thus  restrained  from  anticipation,  are  not 
bound  to  elect. 

Now  the  doctrine  of  election  is  thus  spoken  of  by  Lord  Cairns 
(1)  2  Ves.  Jiih.  3G7. 

(;'.)  20  Ch.  1).  215. 
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(2)  61  h  Kd.  p.  578. 
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OHITTY,  J.  in  Codrington  v.  Codrington  (1) :  "  By  the  well  settled  doctrine, 
1884       which  is  termed  in  the  Scotch  law  the  doctrine  of  approbate  and 
^JJ^g      reprobate,  and  in  our  Courts  more  commonly  called  the  doctrine 
Wheatley,  q£  election,  where  a  deed  or  a  will  professes  to  make  a  general 
disposition  of  property  for  the  benefit  of  a  person  named  in  it, 
Spence.     g^^]^  person  cannot  accept  a  benefit  under  the  will  without  at  the 
same  time  conforming  to  all  its  provisions,  and  renouncing  every 
right  inconsistent  with  them." 

That  is  a  sufficient  statement  of  the  doctrine  for  the  purposes 
of  my  judgment.  The  person  against  whom  the  case  of  elec- 
tion arises  is  bound  to  give  effect  to  the  whole  instrument,  and 
there  is  an  implied  condition  arising  out  of  the  dispositions  on 
the  face  of  the  will  itself,  that  the  person  who  takes  under  the 
instrument  should  renounce  any  independent  title  that  person 
has  and  could  set  up  against  the  instrument  itself.  But  the 
question  of  election  arises  with  reference  to  the  instrument  in  this 
way.  On  the  face  of  this  will  these  two  ladies  are  restrained 
from  anticipation.  Now  it  is  settled  that  the  doctrine  of  election 
does  not  involve  forfeiture,  but  involves  compensation.  Com- 
pensation out  of  what  ?  Out  of  the  property  which  is  given  by 
the  instrument,  that  is  to  say,  arising  out  of  the  property  which 
Mrs.  Morison  and  Mrs.  McDowell  take  under  the  will,  as  being 
property  which  the  testatrix,  Maria  Wheatley,  was  absolutely 
entitled  to.  Now,  can  I  imply  on  the  face  of  these  testamentary 
instruments  any  such  condition  as  against  them  ?  I  hold  not, 
because  it  is  on  the  very  face  of  this  will  that  they  are  restrained 
from  anticipation.  I  put  this  point  during  the  argument: 
suppose  the  testatrix  had  said,  I  give  you  an  interest  in  my  own 
property,  and  you  are  not  to  be  put  to  any  election  by  reason  of 
my  having  in  another  part  of  my  will  disposed  of  your  property 
— for  that  is  what  the  attempt,  the  invalid  attempt,  to  exercise 
the  power  of  appointment  really  comes  to — it  would  be  clear 
there  was  an  intention  shewn  on  the  face  of  the  will  itself  that 
there  should  be  no  election.  It  appears  to  me  when  this  case  is 
considered  it  resolves  itself  into  a  case  such  as  the  one  I  have 
supposed.  For  it  is  the  testatrix  herself  who  has  said  that  these 
two  beneficiaries,  Mi^.  McDowell  and  Mx^,  Morison,  are  to  enjoy 
(1)  Law  Eep.  7  H.  L.  861. 
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tlie  property  which  she  gives  them  as  a  personal  provision  for  CHITTY 
their  inalienable  use.  The  case,  therefore,  does  not  fall,  as  far  as  1884 
the  facts  are  concerned,  within  the  decision  of  Lord  Hatherley  in  in  re 
Willougliby  v.  Middleton  (1).  There  the  funds  purported  to  be 
brought  into  settlement  by  the  covenants  of  the  husband  and  the 
wife  consisted  first  of  a  reversionary  interest  of  the  wife,  and 
secondly  of  her  after-acquired  personalty,  and  under  the  trusts  of 
the  settlement  the  wife  took  the  first  life  interest  in  both  funds 
for  her  separate  use  without  power  of  anticipation.  The  wife's 
reversionary  interest  fell  into  possession  during  the  coverture, 
and  was  therefore  bound  by  the  husband's  covenant,  but  not  by 
the  wife's.  The  wife's  after-acquired  personalty  accrued  to  her 
for  her  separate  use,  and  was  therefore  bound  by  her  covenant, 
but  not  by  the  husband's.  Lord  Hatherley  held  in  these  circum- 
stances that  the  husband  had  settled  the  reversionary  interest  on 
the  faith  that  the  wife  would  give  effect  to  her  covenant  (2),  anh 
to  the  settlement  as  a  whole ;  and  consequently  that  the  implied 
condition  of  election  arose  as  against  her.  That  reasoning  does 
not  decide  the  present  case.  But  the  late  Master  of  the  Eolls  in 
Smith  V.  Lucas  (3)  considered  the  point  which  I  have  to  decide 
as  still  open,  and  not  finally  disposed  of  by  Lord  Hatherley  in 
Willoughhy  v.  Middleton,  and  he  expressed  a  strong  though  not  a 
final  opinion  on  the  point,  and  adverse  to  that  decision  the  late 
Lord  Justice  James  appears  by  his  question  in  Tussaud  v.  Tus- 
saud  (4)  to  have  thought  that  a  married  Avoman  who  is  restrained 
from  anticipation  could  not  be  put  to  her  election.  I  ado2:)t  the 
view  which  the  late  Master  of  the  Kolls  took  in  Smith  v.  Lucas, 
The  property,  which,  it  is  said,  must  be  sequestered  for  the  pur- 
pose of  making  compensation  to  the  persons  who  have  been  dis- 
appointed by  the  failure  of  the  appointment  in  their  favour,  is 
property  given  in  such  a  manner  that  the  testatrix  herself  must 
be  deemed  to  intend  that  tlie  persons  to  wliom  slie  gives  it  shall 
not  deal  with  it,  and  that  it  shall  not  bo  dealt  with  adversely  to 
them ;  and  to  imply  a  condition  of  election  would  be  to  imply  a 
condition  of  election  against  the  express  language  of  this  will. 
For  these  reasons  it  appears  to  me  there  is  no  case  of  election 

(1)  2  J.  &  II.  341.  (3)  18  Ch.  D.  o.U. 

(2)  Ibid.  355.  (4)  9  Ch.  D.  303. 
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CHITTY,  J.  arising  as  against  Mrs.  ilfcDoweZZ  and  M-TS.  Morison  in  respect  of 
1884      their  life  interests.    The  will  has  not  been  stated  so  as  to  see 
whether  they  took  any  other  interest  in  reversion  in  those  shares 

Wheatley.  settled  on  them.  Any  question  of  that  kind  I  leave  open.  I 
rather  understand  that  the  whole  of  their  shares  are  so  settled 
that  they  can  take  no  more  than  the  life  interest. 

It  was  argued  that  sect.  39  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  made  a  difference  in  this  case,  but  it  has  no 
application  whatever,  because  I  have  held  that  the  married  women 
thus  restrained  from  anticipation  are  not  put  to  their  election. 

Solicitors :  Maples,  Teesdale,  &  Co.,  agents  for  Lietch,  Dodd,  dt 
Bramwell,  North  Shields;  F,  Venn  &  Co,;  8.  W.  Johnson  Son, 
agents  for  H.  A.  Adamson,  North  Shields ;  Chester  &  Co.,  agents 
for  Sutton  &  Elliott,  Manchester  ;  Bedpath  &  Holdsworth. 

F.  G.  A.  W. 


CHITTY,  J.  In  re  SHAW  AND  THE  COEPOKATIOK  OF  BIEMINGHAM. 

Jf^  [1884    S.  879.] 

July  18,  22.   jiffi^ans  and  Labourers  Dwellings  Improvement  Act,  1875  (38  &  39  Vict. 

c.  36) — Compulsory  taking  of  Land — Arbitration  Award — Payment  of  Sum 
awarded  into  Court — Appeal — Verdict  of  Jury  for  larger  Sum — Payment 
of  Difference  into  Court — Time  of  taking  Possession — Interest  on  Difference. 

Where,  under  tlie  provisions  of  the  Artizans  and  Labourers  Dwellings 
Improvement  Act,  1875  (38  &  39  Vict.  c.  36),  a  sum  of  money  has  been  paid 
into  Court  by  a  local  authority  under  the  award  of  an  arbitrator  for  lands 
taken  compulsorily  by  them,  and  on  appeal  a  verdict  for  a  larger  sum  is 
given  by  a  jury,  the  difference  between  the  two  sums  being  subsequently 
paid  into  Court,  interest  at  £4  per  cent,  per  annum  from  the  date  of  the 
first  payment  to  the  date  of  the  second  payment  in  is  payable  on  such 
difference. 

The  mayor,  aldermen,  and  burgesses  of  the  borough  of  Bir- 
mingham, being  the  urban  sanitary  authority  for  the  borough  and 
the  local  authority  under  and  for  the  purposes  of  the  Artizans  and 
Labourers  Dwellings  Improvement  Act,  1875,  under  the  powers  of 
that  Act  made  a  scheme  for  the  improvement  of  a  certain  area 
within  the  borough. 

Certain  freehold  property  was  required  for  the  purposes  of  the 


VOL.  XXVII.]  CHANCEKY  DIVISION.  615 

scheme,  of  which  property  the  applicant  Charles  James  Shaw  weiS  CHITTY,  J. 

tenant  for  life,  subject  to  a  lease  for  a  term  of  116^  years  from  1884 

the  29th  of  September,  1775,  at  a  yearly  rent  of  £10.  re 

Sir  Henry  Hunt  was  appointed  by  the  Local  Government  Board       ^  the 

to  act  as  arbitrator  under  the  provisions  of  the  Arttzans  and  Corporation 

.  OP 
Labourers  Dwellings  Improvement  Act,  1875,  and  by  his  final  award,  Birmingham. 

dated  the  16th  day  of  June,  1880,  assessed  the  compensation  to 

be  paid  for  the  fee  simple  of  the  lands  in  question  subject  to  the 

lease  at  the  sum  of  £2400. 

On  the  31st  of  January,  1881,  the  corporation  of  Birmingham 
prepared  under  their  corporate  common  seal  a  certificate  stating 
that  Charles  James  Shaiv  and  others  were  absolutely  entitled  to 
the  sum  of  £2400  awarded  by  the  arbitrator ;  but  Shaw  having 
refused  to  receive  such  certificate,  the  'corporation,  being  satisfied 
with  the  title,  on  the  7th  of  March,  1881,  paid  the  sum  of  £2400 
into  the  bank  as  provided  by  the  Act,  and  actually  entered  into 
possession  of  the  lands  on  the  31st  of  October,  1881. 

On  the  4th  of  April,  1881,  Shatu,  by  a  notice  in  writing  in 
which  he  described  himself  as  tenant  for  life  in  fee  simple  of  the 
land  in  question  subject  to  a  lease,  gave  notice  that  he  was  dis- 
satisfied with  the  amount  of  compensation  so  awarded  him  by  the 
final  award  of  the  arbitrator  and  so  paid  into  the  bank,  and  that 
he  intended  to  appeal  and  submit  the  question  of  the  proper 
amount  of  compensation  payable  in  respect  of  the  lands  to  a 
special  jury. 

On  the  21st  of  November,  1883,  the  corporation  as  the  local 
authority  issued  their  warrant  to  the  sheriff  to  summon  a  jury  to 
determine  by  their  verdict  the  proper  amount  of  compensation  to 
be  paid  by  the  local  authority  for  the  purchase  by  them  of  the 
inheritance  in  fee  simple  of  the  lands  in  question  subject  to  the 
lease. 

On  the  12th  of  December,  1883,  the  jury  gave  a  verdict  for 
£3200  to  be  paid  by  the  local  authority  to  Shaw  fortlie  purchase 
of  his  estate  and  interest  in  the  land  in  question  subject  to  the 
lease. 

On  the  11th  of  January,  1884,  the  corporation  paid  into  the 
bank  the  sum  of  £800,  making  with  the  sum  of  £2400  paid  in  on 
the  7th  of  Marcli,  1881,  the  aggregate  sum  of  £3200,  the  com- 
pensation so  assessed  by  the  jury. 
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CHITTY,  J.     On  the  8th  of  March,  1884,  Shaw  took  out  a  summons  in 
1884       Chambers  for  the  purpose  of  its  being  determined  whether  the 
corporation  was  bound  to  pay  interest  on  the  whole  or  any  and 
AND  THE    ^^^^  P^^^  of        purchase-money  payable  to  him,  and  from  and 
Corporation  to  what  dates  and  at  what  rate  such  interest  was  payable. 
Birmingham.     The  summons  came  on  to  be  heard  before  Mr.  Justice  Chitty  in 
Chambers  on  the  20th  of  May,  1884,  when  his  Lordship  did  not 
think  fit  to  make  any  order  on  the  application  except  that  the 
applicant  should  pay  the  costs  thereof. 

This  was  a  motion  on  the  part  of  the  applicant  to  discharge  the 
order  so  made  in  Chambers,  and  that  the  questions  raised  by  the- 
summons  might  be  decided  according  to  the  terms  of  the  appli- 
cation. 

Romer,  Q.C.,  and  PMpson  Beale,  for  the  motion  : — 

We  submit  that  interest  is  payable  by  the  corporation  on  the 
£800,  being  the  difference  between  the  sum  awarded  by  the 
arbitrator  and  that  given  by  the  jury  from  the  date  when  they 
paid  the  £2400  into  Court  in  March,  1881,  to  the  date  of  the 
payment  of  the  £800  into  the  bank.  This  is  in  analogy  to  the 
cases  under  the  Lands  Clauses  Act :  Bhys  v.  Dare  Valley  Raihvay 
Company  (1) ;  In  re  Figott  and  Great  Western  Bailivay  Com- 
pany  (2)  ;  In  re  Navan  and  Kingscourt  Bailway  Company  (3)  ;  In. 
re  Eccleshill  Local  Board  (4). 

Ince,  Q.C.,  and  Methold,  for  the  Birmingham  corporation : — • 

The  Court  cannot  go  behind  the  yerdict  of  the  jury.  They 
found  that  the  purchase-money  to  be  paid  was  £3200 ;  it  must  be 
assumed  that  in  giving  their  verdict  they  took  the  question  of 
interest  into  consideration  and  gave  their  verdict  accordingly- 
The  case  of  In  re  Eccleshill  Local  Board  was  disapproved  of  by 
the  late  Master  of  the  Eolls  (Sir  G.  Jessel)  in  In  re  Pigott  and 
Great  Western  Bailway  Company  and  in  In  re  Navan  and  Kings- 
court  Bailway  Company  the  railway  company  did  not  appear. 

We  submit  that  interest  is  not  payable  on  the  £800. 

Bomer,  in  reply. 


(1)  Law  Eep.  19  Eq.  93. 

(2)  18  Ch.  D.  146. 


(3)  Ir.  K.  10  Eq.  113. 

(4)  13  Ch.  J).  365. 
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Chitty,  J.  CHITTY,  J. 

The  question  on  this  motion  is  whetner  Mr.  Sliaiv,  as  repre- 
renting  the  vendor,  and  also  as  representing  the  reversioners,  is      In  re 
entitled  to  interest  on  a  sum  of  £800,  being  the  difference  between     and  the 
the  £2400  awarded  by  the  arbitrator,  and  the  £3200,  the  sum  C^epoeatiox 
assessed  by  the  jury,  for  the  period  which  elapsed  between  the  ^tRMmGHAM. 
date  of  the  payment  of  the  £2400  into  Court,  and  the  date  of  the 
payment  of  the  £800  into  Court. 

The  £2400  w^as  paid  into  Court  on  the  7th  of  March,  1881,  and 
the  £800  was  not  paid  in  until  the  11th  of  January,  1884. 

The  £2400  was  the  amount  awarded  by  the  arbitrator.  Dis- 
satisfaction had  been  expressed  by  Mr.  Shaw  with  the  provisional 
award,  and  he  was  heard  before  the  arbitrator,  who  declined  to 
alter  his  award,  and  fixed  the  amount  of  the  compensation  to  be 
paid  at  £2400. 

The  state  of  the  title  was  this.  Mr.  Shaiu  was  tenant  for  life 
with  a  reversion,  and  the  interest  of  the  reversioners  was  subject 
to  a  lease  which  had  been  granted  in  1775,  and  which  had  but  a 
few  years  to  run  at  the  date  of  the  award.  Under  the  lease,  the 
rent  reserved  was  only  £10  a  year,  a  rent  far  less  than  the  annual 
value  of  the  houses  to  bo  taken,  and  on  the  award  it  appears  that 
all  unexpired  terms  were  calculated  from  Michaelmas,  1880,  the 
effect  of  which  would  be  that  eleven  and  a  half  years  of  the  lease 
had  to  run  before  the  reversion  fell  into  possession,  and  it  was 
upon  that  footing  that  the  arbitrator  awarded  £2400. 

Being  still  dissatisfied,  Mr.  Shaw  gave  a  further  notice.  The 
£2400  was  paid  into  Court  under  the  20th  clause  of  the  schedule 
io  the  Artizans  and  Labourers  Bivellings  Improvement  xicf,  1875, 
in  March,  1881,  the  notice  of  dissatisfaction  had  been  given  at 
ft  date  previous  to  that  payment  in,  and  the  notice  for  the  jury 
was  given  a  few  days  afterwards,  namely,  on  the  4th  of  April, 
1881.  A  delay  occurred  on  the  part  of  the  corporation  in  issuing" 
their  warrant.  Tlie  corporation  was  ])rossod  by  j\lr.  Shaw's 
advisers  to  issue  the  warrant,  but  Ihey  did  not  do  so  until  the 
21st  of  November,  1883. 

Mr.  SJiaiv  received  the  rent  of  £10  a  year  from  the  louanl,  the 
lessee,  up  to  tiie  25th  of  IMarcli,  1881.  Strange  to  say,  the 
evidence  does  not  disclose  with  prcciseness  at  what  time  the 
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CHITTY,  J.  corporation  took  possession  ;  but  it  was  stated  and  agreed  to  by 
1884       counsel  on  both  sides  that  they  actually  took  possession  on  the 
jn  re      31st  of  October,  1881,  having  bought  up  the  leasehold  interest 
AND  THE  tenant  for  years.    The  exact  date,  however,  when  the 

CoKFOEATioN  corporation  took  possession,  for  the  purpose  of  my  decision,  does 
.BiBMiNGHAM.  uot  appear  to  me  to  be  very  material.  Mr.  Shatv  applied  for  the 
rent  that  accrued  due  in  March,  1882,  to  the  corporation.  There 
is  a  letter  in  evidence  written  from  the  office  of  the  town  clerk 
upon  the  question,  which  I  must  take  to  be  written  with  his 
authority,  dated  the  22nd  of  May,  1882,  from  which  it  appears 
that  the  corporation  had  purchased  the  lessee's  interest;  that 
they  had  entered  into  possession ;  and  being  in  such  possession^ 
they  claimed,  as  against  the  reversioners,  that  they  were  pur- 
chasers, and  accordingly  exempt  from  the  payment  of  rent.  In 
other  words,  being  thus  in  possession,  they  said  that  they  had 
purchased  the  leasehold  interest,  and  that  they  had  satisfied  the 
vendor  by  the  payment  into  Court  of  the  £2400,  being  the  amount 
that  was  awarded  ;  and,  under  the  circumstances,  they  set  up  that 
no  rent  was  payable  by  them,  and  no  rent  has  been  paid  by  them 
from  that  date. 

When  the  matter  was  before  me  in  Chambers,  I  understood 
that  the  corporation  then  offered  to  pay  rent,  and  I  think,  on 
considering  the  matter,  that  the  fair  inference  from  this  letter  is 
that  they  were  in  possession  by  virtue  of  the  statutory  contract 
that  had  been  entered  into  between  the  parties. 

The  warrant  for  the  jury  recites  that  Shaw  being  dissatisfied 
with  the  amount  so  awarded  and  paid  into  the  bank,  and  such 
amount  exceeding  £500,  gave  notice  that  he  was  dissatisfied  with 
the  amount  of  the  compensation  awarded  to  him  in  the  final 
award,  and  that  he  intended  to  appeal  and  submit  the  question 
of  the  proper  amount  of  compensation  payable  in  respect  of  the 
lands  to  a  jury,  and  the  warrant,  proceeding  in  accordance  with 
that  notice,  requires  the  sheriff  to  nominate  a  jury  to  determine 
by  their  verdict  the  proper  amount  of  compensation  to  be  paid 
by  the  local  authority  for  the  purchase  of  the  inheritance  in  fee 
simple,  and  so  forth. 

The  verdict  of  tjie  jury  was  given  on  the  12th  of  December, 
1883,  and  on  the  same  day  the  sheriff  gave  judgment  accordingly. 
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As  between  the  vendor  and  purchaser  in  an  ordinary  case,  where  OHITTY,  J. 
the  contract  makes  no  provision  for  interest,  the  law  is  settled  1884 
that  the  purchaser  pays  interest  from  the  time  when  he  could  j^^g 
prudently  take  possession ;  and  the  late  Master  of  the  Eolls     j^fj  ^he 
(Sir  G.  Jessel)  in  the  case  of  In  re  Pigott  and  Great  Western  Railway  Cokpoeation 
Company  (1)  applied  that  rule  to  the  contract  or  quasi-contract  Bikmingham. 
which  is  created  by  the  Lands  Clauses  Act  where  lands  are  taken 
compulsorily. 

In  Bhys  v.  Bare  Valley  Bailway  Company  (2)  Yice-Chancellor 
Bacon  held  that  interest  was  payable  by  a  railway  company  from 
the  time  of  their  taking  possession  of  the  land  under  their  statutory 
powers,  and  not  merely  from  the  subsequent  period  of  ascertaining 
the  price  by  a  verdict  of  the  jury.  That  decision  appears  to  be 
correct,  and  though  the  late  Master  of  the  Kolls  dissented  from 
some  observations,  or  from  a  decision  of  the  same  Vice-Chan- 
cellor,  in  the  case  of  In  re  Ecclesliill  Local  Board  (3),  he  did  not  ex- 
press any  dissatisfaction,  nor,  indeed,  to  my  mind,  could  he  have 
expressed  any  dissatisfaction,  with  the  decision  in  Bhys  v.  Bare 
Valley  Bailway  Company.  The  lands  in  the  case  before  me 
have  not  been  taken  under  the  Lands  Clauses  Acts,  but  under  the 
Artizans  and  Labourers  Bwellings  Improvement  Act,  1875,  which 
Act  contains  provisions  somewhat  similar,  but  not  altogether  the 
same,  as  those  in  the  Lands  Clauses  Act.  The  provisions  are  in 
substance  a  modification  of  those  in  the  latter  Act.  The  material 
clauses  of  the  schedule  to  the  Artizans  and  Labourers  Bwellings 
Improvement  Act,  1875,  are  the  18th,  19th,  20th,  24th,  and  26tli. 
The  18th  clause  is  not  very  happily  worded,  but  it  clearly  gives 
a  right  to  the  corporation,  or  local  authority,  who  set  the  Act  in 
motion,  to  enter  upon  lands  where  a  certificate  is  given  in  tlie 
case  of  a  person  absolutely  entitled. 

The  20th  clause  relates  to  the  payment  into  Court  where  the 
person  selling  has  not  a  title  whicli  enables  him  to  sell  by  virtue 
of  his  interest,  and  apparently  that  clause  is  intended  to  be  re- 
ferred to  by  some  expressions  in  tlie  18th  clause  ;  but  the  result 
of  the  clauses,  applying  to  them  the  general  rule  of  law,  such  as  was 
applied  by  the  late  Master  of  the  Eolls  in  the  case  of  In  re  Pigott 

(1)  18  Ch.  D.  liG.  (2)  Law  Hop.  ID  E.^.  113. 

(3)  13  Ch.  D.  3G5. 

2^2  1  • 
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CHITTY,  J.  and  Great  Western  Bailway  Com f  any  (1),  which  I  have  already 
1884       mentioned,  appears  to  me  to  be  this,  that  when  the  local  authority 
ye      has  paid  money  into  Court  under  the  20th  clause,  and  when  they 
AND  THE    ^^^®»      they  had  here,  seen,  approved,  and  accepted  the  title, 
CoEPOEATioN  they  have  the  right  upon  that  payment  to  enter  into  possession. 

OF 

Birmingham.  Upon  the  facts  before  me  it  seems  that  the  corporation  actually 
entered  into  possession  in  October,  1881.  And  I  hold  (and  I 
think  to  hold  the  contrary  would  be  disastrous  to  those  who  set 
this  Act  in  motion),  that  the  corporation  were  entitled,  having 
approved  the  title,  to  take  possession  on  the  7th  of  March,  1881, 
the  day  when  they  paid  the  £2400  into  Court. 

The  24th  clause  of  the  schedule  to  the  Act  contains  provisions 
which  may  be  shortly  styled  a  modification  of  the  85th  section  of 
the  Lands  Glauses  Act,  and  there  is  a  provision  in  that  24th  clause 
with  reference  to  the  payment  of  interest  somewhat  similar  to  the 
provision  which  is  contained  in  the  85th  section  of  the  Lands 
Glauses  Act,  And  it  would  be  strange  if  the  local  authority  was 
entitled  on  making  the  deposit  mentioned  in  the  24th  clause  to 
enter  into  possession,  and  was  not  entitled  to  enter  into  posses- 
sion when  they  had  accepted  the  title  and  paid  the  money  into 
Court  under  the  20th  clause. 

The  26th  clause  is  material  to  the  point  I  have  to  decide.  I 
will  pick  out  only  those  portions  which  appear  to  be  material, 
and  they  are  these  : — "  The  party  dissatisfied  (that  is  with  the 
award)  may  submit  the  question  of  the  proper  amount  of  com- 
pensation to  a  jury,  provided  that  such  party  give  notice  in  writing 
of  his  intention  to  appeal  within  ten  days  after  the  cause  of 
appeal  has  arisen.  The  cause  of  appeal  shall  be  deemed  to 
have  arisen  where  moneys  have  been  paid  into  Court,  at  the  date 
of  the  payment  into  Court." 

The  jury  are,  therefore,  to  assess  the  amount  which  has  to  be 
paid,  but  the  4th  sub-section  of  the  27th  clause  contains  a  pro- 
vision to  the  effect  that  "  the  amount  of  compensation  awarded 
by  the  arbitrator  shall  not  be  communicated  to  the  jury,  but  they 
shall  be  required  to  make  an  independent  assessment  of  the 
amount  of  compensation  to  which  the  party  claiming  compensa- 
tion is  entitled." 

(1)  18  Ch.  D.  146. 
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Now,  upon  these  provisions,  what  is  the  true  function  of  the  CHITTY,  J. 
jury  ?    It  appears  to  me  clear  that  they  sit  by  way  of  appeal  to  1884 
determine  the  true  amount  of  the  compensation.    They  ought 
not  to  give  in  their  verdict  any  interest  for  the  period  which  has  ^f^^HE 
elapsed  between  the  date  of  making  the  final  award  and  the  time  Cokporation- 

OP 

of  the  verdict,  and  it  also  appears  to  me  that  they  ought  not  to  Bieminghaji. 
take  into  consideration  a  circumstance  which  was  a  material  one 
in  this  case,  that  the  interest  of  the  vendor  had  become  more 
valuable  by  reason  of  the  shorter  period  that  remained  of  the 
lease  to  which  the  vendor's  interest  was  subject.  I  think  that 
their  function  is  to  assess  the  amount  of  compensation  to  be  paid 
as  at  the  date  of  the  final  award. 

The  result,  therefore,  appears  to  me  to  be  this,  that  they  have 
substituted  for  the  £2400  mentioned  in  Sir  Henry  Hunt's  award 
a  sum  of  £3200,  and  that  that  is  the  purchase-money.  As  a 
general  rule,  interest  does  not  run  upon  a  verdict,  and  it  would 
not  run  upon  a  judgment  for  any  period  antecedent  to  the  date 
of  the  judgment ;  but  the  proceeding  before  the  jury  is,  to  my 
mind,  a  proceeding  for  the  purpose  of  ascertaining  the  amount  of 
the  purchase-money,  and  I  think  that  the  rule  in  regard  to  the 
payment  of  interest  which  I  have  mentioned  in  an  earlier  part  of 
this  judgment,  applies  to  this  case,  so  as  in  one  sense  to  give  a 
retrospective  effect  to  the  verdict  of  the  jury.  I  think  that  the 
true  mode  of  reading  the  provisions  of  this  Act  of  Parliament — 
1^  .provisions  which  counsel  said  were  so  framed  that  the  more  they 
read  them  the  less  they  understood  them,  though,  speaking  for 
myself,  I  have  had  no  difficulty  in  understanding  them — is  that 
the  jury  say  what  was  the  proper  amount  the  arbitrator  ought  to 
have  awarded.  The  result,  therefore,  is  that  their  verdict  is  a 
verdict  in  regard  to  the  sum  which  ought  to  have  been  inserted 
in  the  award  itself. 

I  have  already  held  that  the  corporation  were  entitled  to  take 
possession  at  any  time  they  thought  fit  after  the  7th  of  March, 
1881 ;  and  it  appears  to  me,  therefore,  that  interest  does  run  ou 
the  £800  between  the  dates  which  I  have  mentioned,  namely,  tlie 
7th  of  March,  1881,  and  the  11th  of  January,  1884. 

The  case  is  one  of  some  importance,  and  not  an  easy  case  to 
argue  in  Chambers;  and  without  intending  to  reflect  in  any  way 
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CHITTY,  J.  on  the  counsel  who  appeared  before  me,  who,  no  doubt,  did  their 
1884  best,  I  may  say  that  it  was  imperfectly  argued  there ;  and  no 
doubt  there  was  a  difficulty.  At  any  rate  my  attention  was  not 
^^"^^      carefully  called  to  the  various  provisions  of  the  Act  of  Parliament 

Corporation  which  seem  to  me  to  govern  this  case. 

OF  . 

BiKMiNGHAM.     I  hold  that  interest  at  the  rate  of  £4  per  cent,  per  annum  is 
payable  on  the  £800  for  the  period  I  have  before  mentioned. 

Solicitors  :  Church,  Bendell,  &  Trehane ;  Sharpe,  ParJcerSy  & 
Co.y  agents  for  E,  0.  Smith,  Birmingham, 

G.  M. 


In  re  BIECH. 
EOE  V.  BIECH. 

[1882    B.  3455.] 

Executor — Devastavit — Laches. 

Mere  laches  in  abstaining  from  calling  upon  the  executors  to  realise  for 
the  purpose  of  paying  his  debt  will  not  deprive  a  creditor  of  his  right  to 
sue  the  executors  for  devastavit,  unless  there  has  been  such  a  course  of 
conduct,  or  express  authority,  on  his  part  that  the  executors  have  been 
thereby  misled  into  parting  with  the  assets,  available  to  answer  his  claim. 

Adjouened  summons. 

The  action  was  for  the  administration  of  the  estate  of  the  testator, 
Jeremiah  Birch,  who  died  on  the  19th  of  September,  1876, 
having  by  his  will,  dated  the  22nd  of  December,  1871,  appointed 
the  Plaintiffs,  Edgar  Boe  and  Lionel  Chapman,  and  his  widow,  the 
Defendant  Mary  Ann  Birch,  executors  of  his  will. 

By  his  will  the  testator  desired  that  his  widow  should  have  the 
use  of  all  his  household  furniture,  plate,  and  effects  for  her 
natural  life  or  widowhood,  and  that  during  such  period  the  farms 
occupied  by  him  at  the  time  of  his  death  should  (if  the  owners 
thereof  for  the  time  being  should  permit)  be  carried  on  by  the 
Plaintiffs,  or  the  survivor  of  them. 

At  the  time  of  his  death  the  testator  was  tenant  from  year  to 
year  of  a  farm  of  135  acres  at  SiviUand,  and  owner,  subject  to 


CHITTY,  J. 
1884 

July  29,  30. 


VOL.  XXVII.] 


CHANCEEY  DIVISION. 


623 


BlECH. 


mortgages  thereon,  of  a  farm  at  Otleij  of  eighty-three  acres,  which  CHITTY,  j. 
had  been  purchased  by  him  after  the  date  of  his  will.  1884 

The  executors  carried  on  the  farming  business  of  the  testator 
from  his  death  in  September,  1876,  until  October,  1881,  and  for  ^"ich. 
that  purpose  obtained  advances  from  their  bankers  from  time  to 
time.  After  1877,  owing  to  adverse  seasons  and  agricultural  de- 
pression, losses  were  incurred,  and  early  in  1880  the  executors 
presented  a  petition  for  the  opinion  and  direction  of  the  Court 
under  22  &  23  Yict.  c.  35.  From  the  statements  in  this  petition 
it  appeared  that  a  debt  of  £920  (incli^ding  therein  a  balance  of 
£183  remaining  due  from  the  testator)  was  owing  to  the  bankers, 
but  no  mention  whatever  was  made  of  a  debt  of  £700  due  from  the 
testator  upon  promissory  notes  to  John  Gutting,  the  present  appli- 
cant. By  an  order  of  the  5th  of  March,  1880,  Yice-Chancellor 
Malins  expressed  his  opinion  that  the  executors  ought  forthwith 
to  give  notice  to^the  owner  to  determine  the  tenancy  of  Swilland 
farm,  and  to  let  the  farm  at  Otley  as  soon  as  a  proper  tenant 
could  be  found,  and  that  when  the  farms  were  given  up  they 
ought  to  sell  the  farming  stock,  and  out  of  the  proceeds  pay  the 
debt  due  to  the  bankers. 

The  tenancy  of  the  Swilland  farm  was  determined  on  the  11th 
of  October,  1881.  No  tenant  could  be  found  for  the  Otley  farm, 
and  in  October,  1881,  the  mortgagee  entered  into  possession,  and 
had  endeavoured,  but  failed,  to  sell  the  farm. 

In  October,  1881,  the  executors  sold  the  farming  stock,  and 
out  of  the  proceeds  paid  the  debt  due  to  the  bankers  in  respect 
of  the  advances  made  to  enable  the  executors  to  carry  on  the 
farming  business  after  the  testator's  death,  a  small  balance  only 
being  left. 

With  respect  to  Cutting's  claim  the  circumstances  were  cs 
follows : — 

At  the  time  of  his  death  the  testator  was  indebted  to  John 
Cutting,  a  farmer,  upon  his  promissory  notes  in  the  sum  of  £700. 
On  applying  to  the  executors  Cutting  was  informed  by  them 
that  it  was  their  wish  to  continue  the  farming  business  of  the 
testator  for  the  benefit  of  his  widow,  and  tliat  there  were  ample 
assets  in  their  hands  to  defray  all  debts  and  liabilities  upon  the 
estate,  and  upwards  of  £1000  to  spare.    Thoy  suggested  that 
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GHITTY,  J.  under  the  circumstances  Cutting  should  permit  payment  of  the 
1884  £700  to  stand  over  and  not  compel  payment,  and  that  they 
should  continue  to  pay  interest,  at  the  same  time  assuring  him 
BiECH.  j^^^j^  ^oht  would  be  secure,  and  he  would  be  ultimately  paid 
in  full,  with  interest  in  the  meantime.  It  appeared  that  he  pro- 
posed that  the  executors  should  give  him  their  promissory  note^ 
for  payment  of  the  £700  in  place  of  the  notes  that  he  held,  but 
this  the  executors  declined  to  do,  telling  him  (as  they  alleged)* 
that  the  estate  was  liable  for  the  amount,  and  that  he  could  call  in 
the  money,  and  that  if  he  did  so  they  would  realise  the  estate, 
and  out  of  the  proceeds  pay  the  debt.  Upon  the  faith  of  their 
assurances  (as  he  alleged)  and  having  no  immediate  occasion  for 
the  money.  Cutting  forbore  to  take  steps  to  enforce  payment  of 
his  debt  until  April,  1881,  when  he  called  in  his  debt  and  gave 
the  executors  formal  notice  to  pay  the  same  within  seven 
days. 

In  October,  1881,  Cutting  was  informed  by  the  executors  that 
after  paying  the  bankers  there  would  be  nothing  (or  not  much) 
left  for  him. 

On  the  6th  of  May,  1882,  Cutting  issued  a  writ  in  the  Queen's- 
Bench  Division  against  the  Plaintiffs  and  the  Defendant  (the 
executors)  to  recover  the  £700,  and  £42  12s.  ^d,  then  due  for 
interest. 

In  June,  1882,  Boe  and  Chapman  commenced  an  action  for 
administration,  to  which  the  widow  was  made  a  Defendant ;  and 
on  the  7th  of  July,  1882,  an  order  was  made  that  the  action  m 
the  Queen's  Bench  Division  be  transferred  to  the  Chancery 
Division,  and  the  conduct  of  this  action  was  given  to  Cutting. 

In  March,  1883,  an  inquiry  was  directed  to  be  added  to  the 
administration  order  :  whether  the  assets  of  the  testator  which 
came  to  the  hands  of  the  executors,  or  were  applicable  to  pay  the^ 
debt  of  £700,  or  any  and  what  part  of  such  assets,  were  appro- 
priated and  disposed  of,  otherwise  than  in  being  realized  and  in' 
paying  such  debt,  at  the  instance,  or  with  the  consent,  or  through^ 
the  laches  of  the  said  John  Cutting,  and  whether  Cutting,  in  any,. 
and  if  any  what,  way  misled  the  executors  and  induced  them  to 
refrain  from  realizing  such  assets  and  paying'^such  debt. 

In  answer  to  this  inquiry  the  Chief  Clerk,  by  his  certificate 
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filed  the  10th  of  December,  1883,  found  that  the  farming  CHITTY, 
stock,  &c.,  the  assets  of  the  testator,  which  came  to  the  hands  of  1884 
Plaintiffs  and  Defendant  as  executors  after  his  death,  or  were  j^re 
applicable  to  pay  the  debt  of  £700  due  from  testator  to  John  ^^kch. 
Cutting,  were,  with  the  consent  or  by  the  laches  of  John  Cutting,  v. 
appropriated  and  disposed  of  otherwise  than  in  being  realized  and  ^^^^h. 
in  paying  his  debt,  and  that  John  Cutting  misled  the  Plaintiffs 
and  induced  them  to  refrain  from  realizing  such  assets  and  pay- 
ing such  debt,  such  assets  being  sufficient  at  testator's  death  for 
that  purpose. 

This  summons  was  thereupon  taken  out  by  Cutting  (and  ad- 
journed into  Court)  for  the  purpose  of  varying  the  certificate  by 
striking  out  and  disallowing  the  finding,  and  finding  in  lieu 
thereof  that  there  was  no  such  consent  or  laches  on  the  part  of 
the  applicant,  and  that  he  did  not  mislead  and  induce  the  Plain- 
tiffs as  alleged. 

There  was  some  conflict  of  testimony  as  to  what  had  taken 
place  between  the  executors  and  Cutting  as  to  this  debt  of  £700 : 
the  executors  raising  the  case  by  their  affidavits  that  Cutting  was 
distinctly  told  in  1878  that  he  could  call  in  the  money,  and  that 
if  he  did  so  the  executors  would  realize  the  estate,  and  out  of  the 
proceeds  pay  the  debt,  but  that  notwithstanding  this  invitation, 
Cutting  did  not  then  call  in  the  debt,  or  in  any  way  apply  for 
payment,  and  thereby  induced  them  to  believe  that  he  wished 
the  farming  business  to  be  continued  by  them,  and  that  the  £700 
should  remain  invested  on  the  security  and  at  the  risk  of  such 
business. 

They  also  asserted,  and  this  was  not  denied,  that  Cutting  was 
informed  of  the  petition  for  advice,  which  gave  him  notice  of  the 
debt  to  the  bank,  and  that,  in  fact,  he  saw  it  in  March,  1880,  and 
made  no  objection. 

Cutting,  however,  denied  that  the  executors  ever  requested  him 
to  call  in  the  debt :  on  the  contrary,  they  were  always  anxious, 
and  on  one  occasion,  about  1879,  expressed  a  hope  that  he  would 
not  do  so,  which,  at  personal  inconvenience  to  liimself,  and 
placing  implicit  confidence  in  the  Plaintiffs'  statement  that  he 
was  quite  safe,  and  in  their  promises  to  pay,  he  had  abstained 
from  doing. 
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Ince,  Q.G.,  and  Oswald,  in  support  of  tlie  summons  : — 

There  lias  been  nothing  on  the  part  of  Gutting  to  deprive  him 

of  his  right  to  recover  his  debt,  and  to  charge  the  executors  with 

devastavit  for  having  parted  with  the  assets  available  for  payment. 

Mere  negligence  in  not  insisting  upon  calling  in  the  debt  is  not 

sufficient :  In  re  Baker  (1). 

Whiteliorne,  Q.C.,  and  Bound,  for  the  Plaintiffs,  in  support  of 
the  certificate : — 

We  do  not  contend  that  a  creditor  by  merely  not  insisting 
upon  payment  of  his  debt  would  lose  his  right  to  recover  from 
the  executors  in  respect  of  their  devastavit  in  parting  with  assets 
available  towards  payment  of  his  debt ;  but  we  say  that  upon  the 
evidence,  which  shews  clearly  that  Cutting  heard  that  the  executors 
were  borrowing  money  to  carry  on  the  business,  and  took  no 
steps  to  call  in  his  debt,  his  conduct  has  been  such  as  to  mislead 
the  executors  and  induce  them  to  abstain  from  realizing  the 
estate  for  the  purpose  of  satisfying  his  debt.  He  is  therefore 
precluded  from  complaining  of  an  insufficiency  of  assets  :  Bichards 
V.  Browne  (2) ;  Jewsbury  v.  Mummery  (3). 

William  Joyce,  for  Defendant,  the  testator's  widow  : — 

The  laches  shewn  by  Cutting  in  not  enforcing  his  claim  deprives 
him  of  any  right  to  complain  that  the  assets  have  not  been  applied 
in  payment  of  his  debt :  Stroud  v.  Stroud  (4). 

[Chitty,  J. : — Laches  means  doing  nothing.  There  must  be 
something  more  than  merely  doing  nothing  to  destroy  the  credi- 
tor's right.] 

He  also  cited  Williams  on  Executors  (5). 

Ince,  in  reply  : — 

Cutting  was  misled  by  the  statement  of  the  executors  that  they 
considered  that  the  farming  stock  would  be  sufficient  to  pay  his 
debt  and  other  claims  upon  the  estate. 
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(1)  20  Oh.  D.  230.  (3)  Law  Eep.  8  0.  P.  56. 

(2)  3  Bing.  N.  C.  493.  (4)  7  Man.  &  G.  417. 

(5)  7tli  Ed.  p.  1974. 
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A  creditor  does  not  lose  his  right  to  sue  the  executors  and  to 
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recover  from  them,  by  mere  laches.  If  any  authority  was  wanted  In  re 
for  such  a  proposition  it  is  to  be  found  in  In  re  Baher  (1).  But  if 
the  creditor  misleads  the  executors  so  that  they  are  thereby 
induced  to  part  with  the  assets  in  a  manner  which  would  be  a  devas- 
tavit, then  the  creditor  cannot  complain  of  the  devastavit.  That  I 
take  to  be  the  true  meaning  of  the  proposition  to  be  found  in  Jeivs- 
hurt/  V.  Mummery  (2)  and  Bichards  v.  Broiune  (3).  In  both  those 
cases  the  law  is  only  stated  by  way  of  dictum,  because  the  decision 
was  in  favour  of  the  creditor.  Lord  Chief  Justice  Tindal  says  (4)  : 
"  On  the  first  point,  I  admit  that  if  in  the  distribution  of  assets  a 
creditor  does  mislead  an  executor,  either  by  laches  or  express 
authority,  so  as  thereby  to  induce  the  executor  to  pursue  a  course 
he  would  not  otherwise  have  pursued,  the  creditor  is  precluded 
from  complaining  of  an  insufficiency  of  assets."  The  meaning,  I 
think,  of  Lord  Chief  Justice  Tindal  is  quite  plain.  Although 
he  uses  the  term  "laches,"  he  does  not  mean  thai  the  mere  doing- 
nothing  will  deprive  the  creditor  of  the  right  to  complain  of  the 
devastavit,  but  he  means  that  there  is  something  more  than  mere 
laches ;  and  I  should  prefer  to  use  the  word  "  conduct,"  so  that 
the  sentence  should  run,  "  either  by  conduct  or  express  authority." 
Laches,  no  doubt,  enters  into  the  proposition  of  the  Chief  Justice 
— that  is  the  doing  nothing ;  but  it  means  something  more  than 
that,  that  is,  that  there  is  some  communication,  or  that  some  cir- 
cumstances take  place,  from  which  an  inference  may  be  drawn 
which  brings  up  the  case  fairly  to  express  authority.  Where 
there  is  express  authority  then  the  question  is  beyond  all  doubt, 
but  there  must  be  some  laches  which  amounts,  and  points  in  the 
result,  to  such  authority.  Lord  Chief  Baron  Kelhj  states  the  law 
in  Jewsbury  v.  Mummery  (5) :  "  If  the  defendant  could  have 
shewn  before  the  arbitrator  that,  though  assets  had  come  to  his 
hands,  he  had  parted  with  them  under  circumstances  which  pre- 
cluded the  plaintiff  from  alleging  that  they  luxd  not  bee]i 
duly  administered,  clearly  that  would  have  been  a  defence  under 

(1)  20  Ch.  D.  200.  (3)  a  Bing.  N.  C.  493. 

(2)  Law  Ftcp.  8  0.  l\  5G.  (4)  Ibid.  -100. 

(5)  Law  Rop.  8  C.  l\  GO. 
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CHITTY,  J.  the  plea  of  flene  administravit  Therefore  one  of  two  things  must 
1884  have  been  the  case  ;  either  the  evidence  upon  which  the  defen- 
ve      dant  now  seeks  to  rely  was  not  offered  before  the  arbitrator  upon 

BiBCH.  ^j^Q  q£  ^lene  administravit,  and  then  the  issue  on  that  plea 
V.        was  rightly  found  against  the  defendant ;  or,  if  offered,  the  arbi- 

■^^f^"  trator  must  have  considered  that  the  facts  proved  did  not  amount, 
as  against  the  plaintiff,  to  a  due  administration  of  the  assets, 
that  had  come  to  the  defendant's  hands."  Baron  Channell  states 
a  similar  proposition  at  p.  61 :  "  Now,  if  the  defendant  could 
rely  upon  the  fact  that  such  misappropriation  took  place  at  the 
plaintiff's  request,  or  under  circumstances  in  which  the  plaintiff 
had  misled  the  defendant  into  so  applying  them,  it  is  clear  that 
this  would  go  to  shew  that  these  sums  of  money  were  not,  as. 
between  the  plaintiff  and  the  defendant,  assets  in  the  hands  of 
the  defendant."  The  present  Lord  Blaehhurn  merely  quotes  the 
passage  which  I  have  read  from  the  judgment  of  Lord  Chief 
Justice  Tindal.  Now  that  being  the  law  upon  the  subject,  it 
seems  to  me  the  question  I  have  to  decide  is  really  one  of  fact» 
His  Lordship  then  proceeded  to  state  the  facts,  observing  that 
the  debts  incurred  by  the  executors  in  carrying  on  the  business 
could  not,  of  course,  have  been  proved  for  in  the  administration 
of  the  estate  under  an  ordinary  decree,  but  were  debts  which 
could  only  have  been  brought  in  as  debts  against  the  execu- 
tors, so  that  the  creditor  really  stood  in  the  shoes  of  the  exe- 
cutors to  the  extent  that  the  executors  had  the  demand  over 
against  the  estate  in  respect  of  the  administration.  The  sale 
took  place  in  pursuance  of  an  order  made  on  the  petition  for 
advice  presented  by  the  executors  to  the  late  Vice-Chancellor 
Matins.  In  that  petition  the  executors,  who  were  responsible 
for  all  the  statements  therein  contained,  stated  that  the  debts 
had  been  paid,  well  knowing  that  Cutting's  debt  had  not  been 
paid,  and  that  was  an  error.  Nothing  legally  turns  upon  it 
beyond  this,  that  the  executors  say  they  shewed  Cutting  the  peti« 
tion,  and  that  he  made  no  objection  to  it.  That,  of  course,, 
is  not  pretended  to  be  any  defence  to  the  present  demand.  But 
Gutting  says  he  was  not  aware  that  the  executors  were  bor- 
rowing money  in  the  business  until  some  time  in  1881,  and 
this  point  is  made  use  of  against  Cutting  to  shew  that  he  was. 
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aware  in  1880  that  they  were  borrowing  money  for  the  business.  CHITTY,  J. 
He  only  became  aware  of  it  at  the  time  when  the  executors  pro-  I88i 
posed  to  sell  the  business,  and  it  cannot  for  a  moment  be  said,  as  Xn 
against  Gutting,  that  the  knowledge  that  he  had  of  that  petition, 
and  of  the  order  which  was  made  upon  it,  affected  his  right  in 
any  way ;  or  that  merely  reading  the  petition  with  the  know- 
ledge that  the  executors  were  going  to  sell,  was  any  consent  on 
his  part,  or  any  act  done  by  him  which  misled  the  executors  into 
believing  that  they  might  carry  on  the  business.  I  am  therefore 
brought  back  to  the  conversations  which  passed  between  the 
parties.  Here  there  is  a  conflict  of  testimony ;  the  burden  of 
proof  is  wholly  upon  the  executors,  and  they  must  establish  their 
defence.  Now  I  cannot  find,  in  any  evidence  of  the  Plaintiffs, 
any  express  statement  by  Cutting  to  this  effect :  "  Do  not  realize 
the  business,  but  carry  it  on  " — though  I  am  asked  to  infer  that 
from  various  statements  that  are  made.  It  is  plain  that  the 
assets  at  the  death  of  the  testator  were  sufficient  for  payment  of 
this  debt,  and  it  was  so  stated  to  Cutting,  as  I  have  said,  and 
truly  stated  to  him.  On  the  evidence,  I  think  Cutting  had  no 
reason  to  believe,  until  he  had  notice  of  the  petition,  that  the 
assets  had  become  insufficient  by  carrying  on  the  business.  It 
is  clear  that  he  made  his  demand  very  soon  afterwards.  The 
only  effect  of  his  seeing  the  petition  was  that  he  was  aware  they 
were  going  to  sell,  and  he  does  not  make  a  demand  immediately 
because,  probably,  he  considered  it  was  not  a  neighbourly  thing 
to  press  for  payment  until  they  had  got  the  means  of  payment 
by  a  sale.  [His  Lordship,  after  referring  to  the  affidavits  as  to 
these  conversations,  proceeded  : — ] 

ISTow  the  result  of  that  appears  to  me  to  be  simply  this,  that 
he  was  pressing  for  his  debt  and  pressing  for  a  promissory  note 
from  the  executors,  not  telling  them  that  they  were  not  to  be 
held  personally  liable  for  any  debt  which  they  might  incur  by 
their  carrying  on  the  business,  and  that  he  did  not — it  is  not 
stated  that  he  did — in  terms  assent  or  consent  to  the  business 
being  carried  on.  It  appears  from  the  affidavits  of  the  executors, 
from  beginning  to  end,  that  they  thought  it  was  the  duty  of  the 
debtor  if  he  wanted  his  money  to  call  it  in ;  whereas  it  was  their 
duty  to  pay  him,  having  assets  to  do  so.    From  that  they  seem 
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OHITTY,  J.  to  have  drawn  an  inference  that  he  consented  to  the  business 
1884  being  carried  on.  I  think  it  would  be  a  very  dangerous  thing  to 
hold,  under  these  circumstances,  that  the  creditor  had  lost  his 
Birch.  right,  because  if  I  were  so  to  hold  it  would  prevent  a  creditor 
acting  with  reasonable  indulgence  towards  those  who  were  in- 
terested  beneficially  in  the  assets  of  the  testator.  It  would  compel 
him  to  press  for  payment  in  numerous  cases,  when  he  might  say, 
I  will  take  my  chance,  I  will  not  do  anything ;  I  do  not  know 
what  you  are  doing ;  I  do  not  assent,  nor  do  I  dissent  from  it,  but 
you  may  go  on."  And,  to  my  mind,  it  would  be  a  hard  thing,  not 
upon  the  creditor,  but  upon  the  executors  and  the  persons  bene- 
ficially interested  in  the  estate  under  the  executors,  if  I  were  to 
hold  that  upon  such  facts  as  are  now  before  me  there  was  suffi- 
cient to  require  the  creditor  to  press  for  payment.  It  would  be 
compelling  him  to  do  that  which  would  ordinarily  be  termed,  if 
the  case  were  inverted,  a  harsh  course,  a  thing  which,  I  think, 
ought  to  be  avoided. 

The  Plaintiffs  sum  up  their  case  in  their  affidavit  thus  :  "  By 
not  calling  in  the  debt  in  spite  of  such  repeated  invitation  on  our 
part.  Cutting  induced  us  to  believe  that  he  wished  the  farming 
business  to  go  on."  Cutting  had  no  interest  in  wishing  the  farm- 
ing business  to  go  on :  the  only  thing  that  can  be  said  was,  that 
by  not  enforcing  payment  of  the  debt  he  was  receiving  5  per  cent, 
interest.  That  is  a  comparatively  small  matter,  and  the  case  is 
not  such  as  to  call  for  interference.  Where  there  is  a  doubt 
about  the  sufficiency  of  the  assets,  and  the  executor  says,  "I 
doubt  whether  there  will  be  enough  to  pay  you,  but  will  you  take 
the  chance ;  let  me  go  on  with  the  business  and  I  think  I  shall 
be  able  to  make  enough  " — that  is  a  very  different  thing.  In 
that  case  it  would  be  quite  clear  that  the  creditor  would  have  got 
nothing.  I  think,  in  the  result  of  the  case,  there  has  not  been 
any  misleading,  or  any  consent  which  has  deprived  him  of  his 
right.    The  costs  of  this  application  will  be  costs  in  the  action. 

Solicitors  :  Bhodes  &  Son,  agents  for  Porter,  Ipswich;  W.  EoU 
comh, 

F.  G.  A.  W. 
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CLEMENT  V.  CHEESMAN. 

[1883    C.  3221.] 

Donatio  mortis  causa — Cheque  2^aya'ble  to  Donor  or  Order. 

A  clieque  payable  to  the  donor  or  order  and,  without  having  been  indorsed 
hy  him,  given  by  the  donor  during  his  last  illness  to  his  son,  stands  on  the 
same  footing  as  a  promissory  note  or  bill  of  exchange  payable  to  the  donor 
or  order,  and,  following  Veal  v.  Veal  (1),  will  pass  to  the  son  by  way  of 

donatio  mortis  causa. 

FuETHEE  COKSIDEEATION. 

Two  cheques  for  £277  12s.  Id.  and  £132  8s.  4cZ.,  payable  to  the 
testator  or  order,  were  given  by  the  testator  during  his  last  illness 
to  his  son,  the  Plaintiff.  The  cheques  had  not  been  indorsed  by 
the  testator. 

The  question  was  whether  there  was  a  valid  donatio  mortis  'causa 
by  testator  to  the  Plaintiff  of  such  cheques. 

Homer,  Q.C.,  and  Gaselee,  for  the  Plaintiff: — 

Cheques  in  the  possession  of  the  donor  and  payable  to  himself 
or  order,  as  distinguished  from  cheques  drawn  by  the  testator  on 
his  banker,  may,  like  promissory  notes  or  bills  of  exchange  pay- 
able to  the  donor  or  order,  be  the  subject  of  a  donatio  mortis  causa, 
and  though  not  indorsed  will  pass  thereby :  Veal  v.  Veal  (1) ; 
BanJcin  v.  Weguelin  (2)  ;  In  re  Mead  (3). 

Wliitehorne,  Q.C.,  and  /.  Sayer,  contra,  contended  that  there 
was  no  valid  donatio  mortis  causa.  A  cheque  is  a  mere  order  to 
obtain  a  certain  sum  of  money,  and  the  authority  to  act  upon  it, 
especially  when,  as  here,  it  is  unindorsed,  is  withdrawn  by  the 
donor's  death :  Heivitt  v.  Kaye  (4). 

Ince,  Q,C.,  and  F.  Kingsford,  for  other  parties. 
Chitty,  J, : — 

I  have  no  doubt  about  tins  case.  The  subject-matter  was  not 
the  testator's  own  cheque,  but  was  his  property,  being  the  cheque 

(1)  27  Beav.  303.  (3)  15  Ch.  D.  651. 

(2)  Ibid.  309.  (4)  Law  Eop.  G  Eq.  108,  200. 


CHITTY,  J. 
1884 
July  30. 
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CHITTY,  J.  of  another  man,  which  he  had  taken  for  value.    In  Byles  on 

1884      Bills  (1)  it  is  stated  that  a  cheque  drawn  by  the  donor  upon  his 

Clement  banker  cannot  be  the  subject  of  a  donatio  mortis  causa, 

^-  because  the  death  of  the  drawer  is  a  revocation  of  the  banker's 
Cheesman.  .    ^  .  ,    ,  , 

— -       authority  to  pay.   But  when  the  donor  is  dealing  with  the  cheque 

of  another  man  it  stands  entirely  on  the  same  footing  as  a 
bill  of  exchange  or  promissory  note,  which,  according  to  Veal  v. 
Veal  (2),  may  well  be  the  subject  of  a  donatio  mortis  causa.  Tor 
this  purpose  there  is  no  difference  between  the  cheque  of  another 
man  and  a  bill  of  exchange  or  promissory  note.  I  hold,  there- 
fore, that  these  cheques  passed  to  the  son  by  way  of  donatio  mortis 
causa. 

Solicitors  :  Kingsford,  JDorman,  &  Co.,  agents  for  Fhilliios  & 
Cheesmun,  Hastings. 

F.  a.  A.  W. 


CHITTY,  J.  CONOLAN  V.  LEYLAND. 


1884 
Aug.  8. 


[1880    C.  326.] 

Married  Woman — Separate  Property — Married  Women^s  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  s.  1  (3)  and  (4) — Order  of  Beference  hy  Consent. 

Sect.  1  (3)  and  (4)  of  the  Married  Womenh  Property  Act,  1882,  have  not  a 
retrospective  operation  so  as  to  include  contracts  entered  into  by  a  married 
woman  before  the  date  of  the  commencement  of  the  Act. 

But  an  order  made  after  the  commencement  of  the  Act  by  consent  in  an 
action  by  a  creditor  against  a  married  woman  in  respect  of  her  contract 
before  the  Act,  by  which  order  all  questions  under  the  contract  were 
referred  to  an  arbitrator,  and  the  parties  bound  themselves  to  abide  by, 
obey,  perform,  and  keep  the  award,  is  an  agreement  by  the  married  woman 
after  the  commencement  of  the  Act,  within  sect.  1  (3),  and  therefore  by 
sect.  1  (4)  any  separate  estate  which  she  had  at  or  after  the  date  of  such 
agreement  is  liable  to  pay  the  amount  found  by  the  award  to  be  due  from 
her  under  the  contract. 

MoTIOK 

Prior  to,  during,  and  since  1879,  the  Defendants,  Mr.  and  Mrs. 
Leyland,  lived  apart,  and  in  June,  1879,  a  separation  deed  was 
executed  by  them,  under  which  Mr.  Leyland  covenanted  that  he 
(1)  12th  Ed.  p.  176.  ..  .  (2)  27  Beav.  303. 
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would,  during  the  life  of  Mrs.  Leyland,  pay  to  Thomas  Sutherland  CHITTY,  J. 
the  sum  of  £2000  per  annum,  to  be  held  on  trust  for  Mrs.  Leyland  i884 
for  her  sole  and  separate  use. 

In  the  early  part  of  that  year  Mrs.  Leyland,  while  on  a  visit  to 
the  Plaintiff  and  his  wife,  proposed  that  she  should  make  his  house 
her  home,  and  that  for  this  purpose  he  should  take  a  larger  house 
for  their  joint  occupancy,  upon  certain  terms  as  to  contributing 
to  the  expenses,  which,  not  having  been  reduced  into  writing,  were 
differently  stated  by  the  Plaintiff  and  the  Defendant. 

Pursuant  to  this  agreement,  the  Plaintiff  took  a  house  for  three 
years  from  the  31st  of  March,  1879,  but  the  expenses  of  the  joint 
establishment  proving  very  heavy,  the  arrangement  was  terminated 
on  the  1st  of  October,  1879,  and  exclusive  possession  of  the  house 
was  then  given  up  to  Mrs.  Leyland,  The  Plaintiff  had  furnished 
Mrs.  Leyland  with  an  account  of  the  expenses  of  the  establish- 
ment upon  which  he  claimed  a  balance  of  £162  7s.  9d.,  and  this 
action  was  brought  against  Mr.  and  Mrs.  Leyland  and  the  trustee 
of  the  separation  deed  of  June,  1879  (Thomas  Sutherland),  claim- 
ing a  declaration  that  the  agreement  was  binding  on  the  separate 
property  of  Mrs.  Leyland,  and  that  her  separate  estate  vested 
in  her  or  in  Thomas  Sutherland  in  trust  for  her,  was  charge- 
able with  payment  of  the  £162  7s.  9d.,  and  interest ;  and  pay- 
ment by  Sutherland  of  such  sum  out  of  the  moneys  received  by 
him,  or  coming  to  his  hands  for  the  separate  use  of  the  Defendant 
Mrs.  Leyland. 

By  her  statement  of  defence  and  counter-claim  Mrs.  Leyland 
contested  the  accuracy  of  the  account  furnished  to  her  by  the 
Plaintiff;  denied  that  £162  7s.  9d.,  or  any  part  thereof,  was  owing 
from  her  to  the  Plaintiff,  but  on  the  contrary,  asserted  that  the 
Plaintiff  was  indebted  to  her  in  the  sum  of  £240,  which  she 
claimed  by  counter-claim.  She  also  denied  that  the  Plaintiff  made 
any  disbursements  at  her  request  or  for  her  benefit  or  use,  or  on 
the  faith  or  credit  of  her  separate  estate. 

By  an  order  made  in  the  action  when  it  came  on  for  trial  on 
the  25th  of  April,  1883,  it  was  by  consent  ordered  that  it  be 
referred  to  the  award  of  /.  E.  Paget,  one  of  the  district  registrars  of 
Liverpool,  to  ascertain  whether  the  agreement  made  between  the 
Plaintiff  and  the  Defendant,  Mxs.  L'^yland,  was  in  tlie  terms  set 
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OHITTY,  J.  up  by  the  Plaintiff,  or  in  the  terms  set  up  by  the  Defendant,  and 
1884  what  were  the  terms  thereof.  And  the  arbitrator  was  to  take  the 
CoNOLAN  accounts  between  the  parties  on  the  footing  of  such  agreement, 
Leyland  award  and  certify  what  was  due  from  one  party  to  the 
  other.  And  by  the  like  consent  it  was  ordered  that  the  arbi- 
trator should  have  all  the  powers  as  to  certifying  and  otherwise 
of  a  Judge  of  the  High  Court.  And  by  the  like  consent  the 
costs  of  the  action  were  to  abide  the  result  of  the  said  accounts, 
and  the  costs  of  the  reference  and  of  the  award  were  to  be  in  the 
discretion  of  the  arbitrator ;  and  by  the  like  consent  that  the 
parties  did  and  should  on  their  respective  parts  in  all  things 
stand  to,  abide  by,  obey,  perform,  fulfil,  and  keep  the  award,  &c., 
of  the  arbitrator  so  to  be  made  and  published,  and  that  no  action 
was  to  be  brought  by  either  party  against  the  arbitrator  for  any 
matter  or  thing  he  should  do  in  or  touching  the  question  thereby 
referred  to  him. 

By  his  award,  dated  the  15th  of  January,  1884,  the  arbitrator 
had  found  and  awarded  that  the  agreement  between  the  Plaintiff 
and  the  Defendant,  Mrs.  Leyland,  was  in  the  terms  set  up  by  the 
Plaintiff.  And  having  taken  the  accounts  on  the  footing  of  such 
agreement,  he  awarded  and  certified  that  the  sum  of  £70  lis.  Id. 
was  at  the  commencement  of  the  action  and  still  was  due  from 
Mrs.  Leyland  to  the  Plaintiff,  and  as  to  the  costs  in  his  discretion, 
(which  had  been  taxed  at  £197  10s.  2d.)  he  directed  that  they 
should  be  borne  and  paid  by  Mrs.  Leyland. 

The  Plaintiff  now  moved  that  the  Defendant,  Mrs.  Le^/ZaT^cZ,  might 
be  ordered  to  pay  to  the  Plaintiff  the  sum  of  £70  lis.  Id.  awarded 
and  certified  to  be  due  from  her  to  him,  and  also  £197 10s.  2d.,  the 
taxed  costs  of  th  e  Plaintiff,  of  the  action  and  of  the  reference  with 
interest ;  and  that  it  might  be  declared  that  the  separate  property 
of  the  Defendant,  Mrs.  Leyland,  vested  in  her  or  in  the  Defendant 
Sutherland,  or  any  other  person  in  trust  for  her,  was  chargeable 
with  payment  of  such  sums  and  interest,  and  the  costs  thereinafter 
directed  to  be  paid,  and  that  the  same  were  payable  thereout ; 
and  that  the  Defendant  Sutherland  might  be  ordered  to  pay  to 
the  Plaintiff  the  two  several  sums  and  interest  and  costs,  out  of 
any  moneys  in,  or  hereafter  coming  into,  his  hands  as  part  of  the 
separate  estate  of  the  Defendant,  Mrs.  Leyland.   The  motion  also 


VOL.  XXVII.]  CHANCEEY  DIVISION. 


635 


disked  for  the  appointment  of  a  receiver  of  the  separate  estate  of  CHITTY,  J. 
Mrs.  Leyland,  or  that  (if  necessary)  an  inquiry  might  be  directed  1884 
of  what  such  separate  estate  consisted  on  the  27th  of  April,  1880  Conolan 
(date  of  issuing  the  writ),  and  on  the  15th  of  April,  1884,  and  in  letlaih) 

whom  it  was  then,  and  now  vested,  and  of  what  it  now  consisted,   

and  whether  there  had  been  any  and  what  disposition  thereof  or 
dealings  therewith  by  the  Defendant,  Mrs.  Leyland,  since  the  dates 
aforesaid ;  for  liberty  to  sign  judgment  against  the  Defendant, 
Mrs.  Leyland,  and  to  issue  execution  against  her  separate  estate 
for  such  sums  and  interest  and  costs ;  and  that  the  Defendant, 
Mrs.  Leyland,  ought  to  be  ordered  to  pay  to  the  Plaintiff  his  costs 
of  this  motion. 

In  support  of  the  motion  the  Plaintiff  had  made  an  affidavit  to 
the  effect  that  the  Defendant,  Mrs.  Leyland,  was  possessed  of  furni- 
ture and  other  household  goods  and  effects  of  considerable  value 
now  in  a  dwelling-house  occupied  by  her ;  and  that  she  was  also 
possessed  of  valuable  jewelry  and  other  personal  effects  of  con- 
siderable value,  and  that  such  furniture,  jewelry,  and  effects 
belonged  to  her  as  her  separate  property,  and  were  of  sufficient 
yalue  to  satisfy  the  sums  of  £70  lis.  7d.  and  £197  10s.  2d.,  the 
Plaintiff's  taxed  costs  of  action  and  of  the  reference,  which  said 
sums  were  still  due  and  unsatisfied. 

Ince,  Q.C.,  and  MaeGonhey,  in  support  of  the  motion  : — 

We  are  entitled  to  an  order  for  payment  by  Mrs.  Leyland  of  the 
sums  which  have  been  certified  by  the  award  to  be  due  from  her, 
and  to  a  declaration  o  charge  upon  all  separate  property,  not 
only  on  that  which  she  was  possessed  of  or  entitled  to  at  the  date 
of  the  contract,  but  also  on  all  that  has  been  subsequently 
acquired. 

The  Married  Women's  Property  Act,  1882,  s.  1  (3)  and  (-1),  is  not 
confined  to  contracts  entered  into  after  the  passing  of  the  Act, 
but  has  a  retrospective  as  well  as  a  prospective  operation,  so  as  to 
entitle  a  creditor  who  has  secured  his  debt  by  a  judgment  to 
realize  it  whenever  he  can  find  separate  estate  out  of  which  to 
satisfy  it :  Brown  v.  Morgan  (1).  But  in  any  case  Mrs.  Leyland, 
who  appeared  separately  in  the  action,  by  consenting  to  perform 

(1)  12  L.  11.  Ir.  122. 

2^2  1 
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OHITTY,  J.  the  award  directed  by  the  order  of  the  25th  of  April,  1883,  which 
1884       was  made  in  her  presence  and  with  her  consent,  thereby  entered  inta 
CoNOLAN    a  new  contract  after  the  commencement  of  the  Act  (1st  January,. 
Leyland  P^y      amount  that  might  be  found  due  from  her,  so  that 

  sect.  1  (3)  and  (4)  apply.    An  order  by  consent  in  an  action  has 

all  the  incidents  of,  and  may  be  enforced  as,  a  contract,  including- 
the  right  of  action  for  non-performance  of  the  award  :  Wentworfh 
V.  Bullen  (1) ;  Lievesley  v.  Gilmore  (2).  Being  in  the  position  of 
an  unmarried  woman,  she  made  herself  liable  for  the  amount  that 
might  be  awarded,  and  the  Plaintiff  is  entitled  to  issue  execu- 
tion :  Williams  v.  Mercier  (3).  He  is  also  entitled  to  recover  his 
costs,  which,  with  the  Defendants'  consent,  were  to  abide  the 
result  of  the  award.  And  quite  independently  of  the  Married 
Women's  Property  Act,  a  married  woman  cannot  have  the  benefit 
of  a  litigation  and  then  repudiate  her  liability.  She  may  be 
ordered  personally  to  pay  costs  :  Pemherton  v.  M'Gill  (4) ;  Morris 
V.  Freeman  (5)  ;  Besant  v.  Wood  (6)  ;  is  liable  to  be  taken  in 
execution  for  such  costs,  and  a  writ  of  ca,  sa.  against  her  would 
be  a  good  writ :  Newton  v.  Boodle  (7).  And  in  this  Division  the 
order  may  be  enforced  by  the  appointment  of  a  receiver,  until  the 
payment  of  the  amount  found  due  by  the  Taxing  Officer's  certi- 
ficate and  the  costs  of  the  application,  without  separate  proceed- 
ings to  enforce  the  demand  against  her  separate  estate:  In  re 
Peace  and  Waller  (8). 

Bomer,  Q.C.,  for  the  Defendants : — 

At  the  date  of  the  contract  of  March,  1879,  which  preceded  the 
separation  deed,  Mrs.  Leyland  had  no  separate  property,  and  the 
Married  Women  s  Property  Act,  1882,  is  not  retrospective  so  as  to 
bring  contracts  entered  into  by  a  married  woman  before  the  com- 
mencement of  the  Act  within  the  provisions  of  sect.  1  (3)  and  (4) 
and  bind  separate  property  which  she  may  acquire  after  the  date 
of  the  contract.  This  is  clearly  shewn  by  the  language  of  sect.  1 
(3)  and  (4),  which  is  expressly  confined  to  future  contracts.  Next, 

(1)  9  B.  &  C.  840.  (5)  3  P.  D.  65. 

(2)  Law  Kep.  1  C.  P.  570.  (6)  12  Ch.  D.  605,  630. 

(3)  9  Q.  B.  D.  337.  (7)  4  C.  B.  359,  365,  369. 

(4)  1  Jur.  (N.S.)  1045.  (8)  24  Ch.  D.  405. 
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the  order  of  reference,  which  was  made  by  consent,  cannot  be  said  CHITTY,  J., 

to  amount  to  a  fresh  contract  after  the  commencement  of  the  Act  1884 

so  as  to  bring  the  case  within  the  provisions  of  sect.  1.  How  is  it  conolaij 

to  be  inferred  that  she  intended  to  extend  ber  liability  by  enter-  lj^yl^nd 

ing  into  a  new  contract  ?    Her  contention  was  that  under  the   

a;greement  of  1879  the  Plaintiff  had  been  overpaid,  and  all  that 
was  intended  by  the  consent  to  the  reference  was  that  she  was  to 
be  liable  to  the  extent  of  the  old  contract,  but  not  any  further. 
At  all  events  it  was  not  in  any  sense  a  contract  within  the 
meaning  of  the  Married  Women  s  Property  Act. 

[Chitty,  J. : — What  do  you  say  to  the  cases  at  Common  Law 
^ited  on  the  other  side,  that  a  married  woman  is  personally  liable 
to  an  execution  for  costs,  and  that  the  writ  of  ca.  sa,  can  be  issued 
against  ber  ?] 

The  Courts  simply  gave  the  order  for  what  it  was  worth,  and  if 
she  had  no  separate  property  it  could  not  be  enforced.  In  Chan- 
<3ery  it  was  the  invariable  practice  not  to  make  a  married  woman 
personally  liable  for  costs,  but  merely  to  charge  them  on  her 
separate  estate,  which,  was  liable  to  the  principal  claim  in  the 
a-ction.    Besant  v.  Wood  (1)  is  in  my  favour  as  to  costs. 


Chitty,  J. : — 

The  first  point  to  be  determined  in  this  case  is  whether 
sect.  1  (4)  of  the  Married  Women  s  Property  Act,  1882,  is  retro- 
spective or  not.  The  words  are:  Every  contract  entered  into 
by  a  married  woman  with  respect  to  and  to  bind  her  separate 
property  shall  bind  not  only  the  separate  property  which  she  is 
possessed  of  or  entitled  to  at  the  date  of  the  contract,  but  also  all 
separate  property  which  she  may  thereafter  acquire."  In  this 
<}ase  before  me,  the  contract  was  made  before  the  time  limited  for 
the  commencement  of  the  Act.  As  the  law  stood  then,  her  con- 
tract bound  only  such  separate  estate  as  she  had  at  the  date  of 
the  contract.  It  is  not  clear  whether  she  had  then,  or  now  has, 
any  separate  estate,  but  I  will  assume  that  she  had  none  at  the 
time  of  entering  into  the  contract.  In  my  opinion,  sect.  1  (4)  is 
not  retrospective,  as  the  words  "shall  bind,"  kQ.,  are  words  of  ♦ 
(I)  12  Ch.  IX  005,  030. 
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CHITTY,  J.  futurity,  and  are  not  sufficiently  strong  to  impose  a  new  obliga- 

1884       tion  on  married  women,  and  to  displace  the  general  rule  that 

CoNOLAN    ^  statute  is  prospectiye  unless  expressly  stated  to  be  retrospec- 

T  ^-  tive.  The  Act  refers  to  future  and  not  to  past  contracts,  and 
Leyland.  ^  , 

— —  the  words  "  every  contract  "  are  not,  in  my  opinion,  sufficient  to 
include  contracts  entered  into  by  her  before  the  Act  came  into 
operation.  Moreover,  sect.  1  (1),  (2)  and  (3)  are  clearly  clauses 
referring  to  future  capacity,  and  it  would  be  strange  if  a  retro- 
spective clause  were  to  be  found  amongst  prospective  clauses. 
But  then  it  was  contended  that  the  order  by  consent  of  April, 
1883,  amounted  to  a  new  contract  on  the  part  of  the  married 
woman  after  the  commencement  of  the  Act,  to  pay  what  should 
be  found  due  from  her.  She  appeared  to  and  defended  the  action 
separately,  and  in  the  action  the  order  of  April,  1883,  was  made 
by  consent.  The  question  is  whether  or  not  this  was  a  contract 
on  the  part  of  the  married  woman.  It  was  clear  that  a  contract 
may  be  embodied  in  an  order  of  reference,  for,  as  was  said  in 
Wentworth  v.  Bullen  (1),  the  contract  of  the  parties  embodied  in 
the  consent  order  was  not  less  a  contract,  and  subject  to  the  inci- 
dents of  a  contract,  because  there  was  superadded  the  command 
of  the  Judge.  It  was  suggested  that  this  was  a  mere  dictum^ 
but  in  Lievesley  v.  Gilmore  (2)  Chief  Justice  Erie  says  (3),  "  I 
think  the  opinion  expressed  by  Parke,  J.,  in  Wentworth  v.  Bullen^ 
in  what  was  really  a  considered  judgment  rather  than  a  dictum^ 
was  perfectly  correct."  I  think  that  it  was  a  new  agreement  on 
the  part  of  the  married  woman  after  the  commencement  of  the 
Act,  and  that  I  am  not  straining  the  effect  of  the  order  in  saying 
so.  The  question  cannot  depend  on  whether  she  had  or  had 
not  any  separate  estate  at  the  time  of  entering  into  the  original 
contract. 

If  there  was  a  new  contract,  and  consistently  with  Wentworth  v. 
Bullen  1  am  warranted  in  holding  that  this  was  a  contract  by 
Mrs.  Leyland  after  the  date  of  the  commencement  of  the  Act, 
then  sect.  1  (3)  is  applicable,  and  it  is  to  be  deemed  to  be  a  con- 
tract entered  into  by  her  with  respect  to  and  to  bind  her  separate 
property,  and  therefore,  by  sect.  1  (4),  any  separate  estate  which 

(1)  9  B.  &  C.  840,  850.  (2)  Law  Kep.  1  C.  P.  570. 

(3)  Law  Rep.  1  C.  P.  573. 
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she  had  at  or  after  the  date  of  such  agreement,  is  liable  to  pay  the  CHITTY,  J. 

amount  found  to  be  due  from  her  under  the  contract,  and  is  liable  1884 

to  be  taken  in  execution  under  the  judgment.    But  neither  conolan 

sect.  1  (3)  or  (4)  can,  in  my  opinion,  be  said  to  be  retrospective  i^^^l^^ 

in  the  sense  of  applying  to  contracts  made  previously  to  the  date   

of  the  commencement  of  the  Act.  I  may  add  that  sect.  1  (2) 
and  (5)  may  be  particularly]  referred  to  as  confirming  the  view  I 
take  with  regard  to  (3)  and  (4),  these  being  plainly,  from  their 
language,  clauses  conferring  future  capacity  on  married  women. 


Minute  of  Okder: — Order  payment  of  the  sums  of  £70  lis.  Id.  and 
£197  10s.  2d.  as  asked,  and  also  payment  of  the  costs  of  this  application,  with 
a  declaration  that  the  Defendant,  Mrs.  Leyland,  is  hound  to  pay  these  sums 
and  the  costs  out  of  her  separate  estate  generally,  without  regard  to  the  time 
when  it  was  acquired. 

Solicitors :  W.  W.  Wynne  &  Son,  agents  for  Evans,  Lockett,  & 
Co,,  Liverpool ;  Simpson  &  North,  Liverpool. 

F.  G.  A.  W. 


ROLLS  V.  SCHOOL  BOAED  FOR  LONDON.  chitty,  j. 

[1884:    K.    1472.]  ^ 

Elementary  Education  Act,  1870  (33  &  84  Vict.  c.  75),  ss.  19,  20,  22— Com.pu'l-  ^^^9^^^- 
sory  Purchase  of  Lands — Agreement  for  Exchange  tvith  Third  Party  prior 
to  Notice  to  Treat. 

A  School  Board  served  on  E.  the  customary  notice  to  treat  for  land 
belonging  to  him,  all  the  requisite  preliminaries  required  by  the  Elemen- 
tary Education  Act,  1870,  having  previously  been  complied  with. 

Prior,  however,  to  the  service  of  such  notice  to  treat  and  to  the  i)assing 
of  the  Confirmation  Act  as  required  by  the  above  Act,  the  Board  had  enter- 
tained and  adopted,  subject  to  the  sanction  of  the  Education  Department, 
a  proposal  from  one  B.,  a  neighbouring  landowner,  for  exchanging  a  portion 
of  the  land  to  be  acquired  by  the  Board  from  R.  for  a  piece  of  It's  hmd,  he 
undertaking  to  form  the  land  so  to  be  conveyed  to  him  by  the  Board  into 
a  public  road.  There  was  evidence  to  shew  that  such  road,  when  niado, 
would  be  advantageous  to  the  school  intended  to  be  erected : — 

Heldy  on  motion  by  R.  for  an  injunction  to  restrain  the  Board  from 
putting  in  force  their  statutory  powers  with  respect  to  so  much  of  tlu>  laud 
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CHITTY,  J.         comprised  in  the  notice  to  treat  as  they  proposed  to  convey  to  B.,  that 
^gg^  the  Board  were  justified  in  the  course  they  had  taken,  and  could,  if  they 

^^.^  obtained  the  sanction  of  the  Education  Department,  carry  out  the  proposal. 

KOLLS  -J- 

School  Board  month  of  August,  1883,  the  Defendants  gave  the  Plaintiff 

FOR  London,  notice  that  they  required  to  purchase  and  take  for  the  purposes 
of  the  Elementary  Education  Act,  1870,  certain  lands  and  here- 
ditaments belonging  to  him  in  the  parish  of  Camberwell,  in  the 
county  of  Surrey, 

The  preliminary  notice  describing  the  object  for  which  the 
Plaintiff's  land,  together  with  land  belonging  to  other  owners, 
was  proposed  to  be  taken,  had  been  duly  published  pursuant  to 
sub-sect.  2  of  sect.  20  of  the  above  Act.  The  object  for  which 
the  land  was  proposed  to  be  taken  was  stated  on  such  notice  to  be 
for  the  purposes  of  erecting  on  the  said  pieces  or  parcels  of  land 
school-houses,  in  which  public  elementary  schools  may  be  carried 
on,  and  for  the  enlargement  or  improvement  of  existing  school- 
houses  and  premises  already  provided  by  the  said  School  Board 
for  London'' 

The  School  Board  for  London  had  also  presented  a  petition 
under  their  seal  to  the  Education  Department,  praying  that  an 
order  might  be  made  authorizing  the  School  Board  to  put  in 
force  the  powers  of  their  Acts  with  respect  to  the  purchase  and 
taking  of  lands  otherwise  than  by  agreement,  so  far  as  regarded 
the  lands  mentioned  in  the  petition,  which  included  the  Plaintiff's 
land,  and  the  Education  Department  having  inquired  into  the 
matter  made  the  order  prayed  for,  and  the  same  was  confirmed 
by  the  Education  Department  Provisional  Order  Confirmation 
(London)  Act,  1883. 

Prior  to  the  service  of  the  notice  to  treat,  and  of  the  passing  of 
the  Confirmation  Act  above  mentioned,  the  School  Board  had 
imder  their  consideration  a  proposal  by  one  Bird,  a  neighbour- 
ing landowner,  for  exchanging  a  portion  of  land  belonging  to 
him  for  a  strip  of  the  Plaintiff's  land  when  the  same  should  be 
acquired  by  the  Board,  one  of  the  conditions  of  such  exchange 
being  that  Bird  should  form  the  land  acquired  by  him  from  the 
Board  into  a  road  and  dedicate  it  to  the  public.  This  proposal 
was,  subject  to  their  obtaining  the  consent  of  the  Education 
Department,  adopted  by  the  School  Board. 
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This  was  a  motion  on  behalf  of  the  Plaintiff  for  an  injunction  CHITTY,  J. 
to  restrain  the  Board,  their  agents,  contractors,  and  servants,  from  1884 
putting  in  force  any  of  their  statutory  powers  with  respect  to  the  Kolls 
purchase  or  taking,  and  from  purchasing  or  taking,  and  from  con-  schoolBoard 
tinning  in  possession  of  the  land  of  the  Plaintiff  included  in  the  for  London. 
notice  to  treat  other  than  and  except  such  part  thereof  as  the 
Board  properly  required  for  the  purpose  of  providing  sufficient 
public  school  accommodation,  and,  in  particular,  such  part  of  the 
said  land  as  they  proposed  to  convey  to  Bird  for  the  purpose  of 
enabling  him  to  construct  a  road  thereon. 

Macnaghten,  Q.C.,  and  Renshaw,  in  support  of  the  motion : — 

School  Boards  have  no  power  to  purchase  land  at  all  except  for 
the  purpose  of  providing  sufficient  school  accommodation,  and 
they  have  no  power  to  take  land  compulsorily  except  for  the 
object  declared  in  their  published  notice,  upon  the  faith  of  which 
Parliament  clothes  them  with  that  power.  The  Legislature  in- 
tended that  landowners  should  only  be  compelled  to  part  with 
their  land  for  strictly  educational  purposes  approved  of  by  the 
Education  Department. 

Bird  can  make  what  arrangements  he  pleases  with  the  Board 
with  regard  to  his  own  land,  but  Parliament  never  intended  that 
AJs  land  should  be  taken  compulsorily  in  order  that  satisfactory 
arrangements  should  be  made  with  B. 

If  the  Board  had  stated  in  their  petition  what  they  were  pro- 
posing to  do,  the  Education  Department  would  not  have  made 
the  order. 

The  Board  being  authorized  by  the  Legislature  to  take  our 
land  for  a  definite  object  is  attempting  to  take  it  for  another 
object,  and  will  be  restrained  by  the  Court  from  so  doing :  Gallo- 
ivay  V.  Mayor  and  Commonalty  of  London  (1) ;  Lord  Carington  v. 
Wycomhe  Railway  Company  (2). 

They  also  referred  to  Traill  v.  Baring  (3)  ;  Vane  v.  Cocker- 
mouth,  Keswichj  and  Penrith  Railway  Comjmiiy  (4) ;  SfocJxion  and 
Darlington  Railway  Company  v.  Brown  (5). 


(1)  Law  Kcp.  1  H.  L.  34. 

(2)  Law  Rep.  2  Eq.  825;  afiirmed 
Law  Rep.  3  Ch.  377. 


(3)  4  1>.  J.  &  S.  318. 

(4)  13  W.  R.  1015. 

(5)  <)  II.  L.  C.  340. 
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CHITTY,  J.     Bomer,  Q.C.,  and  P.  F.  Smith,  for  the  Defendants  :— 

The  Board  have  done  all  they  were  required  to  do  by  the  Act 
EoLLs     of  Parliament,  and  the  Education  Department  has  approved  of 
SchoolBoaed  all  the  Board  have  done,  so  far  as  concerns  the  taking  of  the 
Plaintiff's  land. 

Public  school  accommodation  does  not  merely  mean  that  a 
hard  and  fast  line  should  be  drawn,  and  that  land  taken  from 
an  individual  is  to  be  kept  for  ever  in  the  same  state,  and  only 
schools  and  playgrounds  made  on  it. 

Sites  have  to  be  altered,  and  special  provisions  as  to  this  and 
as  to  the  exchange  of  lands  are  inserted  in  the  Act  of  1870. 

Suppose  the  purchase  had  been  completed,  could  the  Plaintiff 
then  have  come  to  this  Court  and  complained  that  we  (with  the 
consent  of  the  Education  Department)  proposed  to  exchange  part 
of  the  land  purchased  from  him  for  land  belonging  to  an  adjoin- 
ing owner  ? 

We  submit  that  we  are  acting  strictly  within  our  powers. 
They  referred  to  Errington  v.  Metropolitan  District  Bailway 
Company  (1). 

Macnaghten,  in  reply. 
Chitty,  J. : — 

The  question  on  this  motion  is  whether  the  School  Board  for 
London  is  taking,  or  has  taken,  the  plot  of  land  in  question  hona 
fide  for  the  purpose  of  providing  sufficient  public  school  accom- 
modation for  the  district  in  question.  It  is  settled  that  where 
powers  of  taking  land  compulsorily  are  conferred  for  certain 
purposes  the  promoters  of  the  undertaking  who  seek  to  put  in 
force  these  powers  can  only  do  so  for  the  purposes  for  which  they 
are  authorized  to  take  the  land,  and  that  they  cannot  lawfully 
take  the  land  for  what  are  generally  termed  collateral  purposes 
foreign  to  their  undertaking ;  the  principle  applies  to  a  rail- 
way company,  and  also  applies  to  a  municipal  body  who  have 
power  to  take  lands  compulsorily  for  the  purpose  of  improve- 
ments ;  but  as  a  railway  company  is  chiefly  seeking  profit  in  the 
transaction,  whereas  in  the  case  of  a  municipal  body  profit  is 

(1)  19  Ch.  D.  559. 
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not  their  object,  in  construing  the  Act  of  Parliament,  a  greater  CHITTY,  J. 
liberality  has  been  shewn  towards  a  public  body,  such  as  a  muni-  i884 
cipal  corporation  or  the  like,  than  is  shewn  to  a  railway  company,  kolls 
which  is  looked  upon  more  as  a  body  of  persons  speculating  for  g^^QOLBoAED 
their  own  benefit.  In  the  case  before  me  no  question  arises  as  to  for  London, 
the  proceedings  of  the  School  Board  down  to  the  obtaining  of  the 
provisional  order.  They  pursued  the  course  that  is  described  by 
the  20th  section  of  the  Elementary  Education  Act,  1870.  They 
advertised  in  the  months  of  October  and  November  describing 
the  object  for  which  the  land  was  proposed  to  be  taken,  naming 
a  place  where  the  plans  might  be  seen,  and  stating  the  quantity 
of  land  they  required.  They  also  served  notice  on  the  Plaintiff 
as  well  as  on  another  owner  shewing  the  particular  land  intended 
to  be  taken,  and  then  they  proceeded  to  petition  the  Education 
Department,  stating  in  the  petition  the  land  intended  to  be  taken 
and  the  purpose  for  which  it  was  required.  The  Education  De- 
partment inquired  into  the  propriety  of  the  proposed  order,  and 
by  the  provisional  order,  which  recites  in  substance  what  I  have 
stated,  the  Department  having  received  a  report  after  the  inquiry, 
and  having  considered  the  same,  declare  that  it  is  proper,  and 
thereby  order  accordingly,  that  the  Board  be  authorized  to  put  in 
force,  with  reference  to  the  pieces  of  land  and  rights  over  land 
set  forth  in  the  schedule,  the  powers  under  the  said  Acts  for  the 
purchase  and  taking  of  lands  otherwise  than  by  agreement,  or  any 
of  them,  and  there  is  to  that  provisional  order  a  short  schedule 
describing  the  piece  of  land  which  is  proposed  to  be  taken  from 
Mr.  Bolls.  The  School  Board  therefore,  honestly  desired  to  take 
this  piece  of  land  for  the  purpose  of  providing  sufficient  public 
school  accommodation,  and  they  satisfied  the  Education  Depart- 
ment that  the  land  was  required  for  this  purpose. 

But  before  the  Act  of  Parliament  was  passed  confirming  the 
provisional  order  Mr.  Bird,  who  is  a  neighbouring  landowner, 
owning  what  may  be  termed  with  sufficient  accuracy  "  back 
land,"  made  a  proposal  to  Mr.  Young,  who  acts  as  the  agent  of 
the  surveyor  of  the  Board  in  these  matters,  the  eft'ect  of  whicli 
was  this,  that  if  the  land  was  acquired  by  the  School  Board  they 
should  give  to  Mj:,Bird  a  strip  of  the  land  leading  up  from  a 
publicroadway  which  would  give  him  access  to  tliat  roadway  from 
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OHITTY,  J.  Lis  back  land.    The  road  which  was  thus  to  be  constructed  on 
1884       the  land  given  was  to  be  made  a  public  road,  and  a  road  which 
would  benefit  the  school-house  and  the  school  playground  which 
would  be  established  there,  and  Mr.  Bird  proposed  to  2:ive  a 

School  BoAKD  '         ^  r    r  o 

FOR  London,  portion  of  his  back  land  larger  in  extent  than  the  area  of  the 

proposed  road.    This  was  Mr.  Bird's  own  proposal.   Thie  surveyor, 

according  to  his  evidence,  reported  to  the  Board,  and  the  Board, 

as  he  says,  have  adopted  Mr.  Bird's  proposal  subject  to  the  consent 

of  the  Education  Department. 

Upon  this  evidence  it  is  contended  on  behalf  of  the  Plaintiff, 
and  I  think  as  the  evidence  stands  rightly  contended,  that  the 
Board  adopted  the  proposal  before  the  notice  to  treat  was  served, 
and  I  shall  dispose  of  the  case  on  that  assumption.  It  appears  to 
be  the  right  inference  to  draw  from  the  evidence. 

'Now  there  is  no  agreement  binding  the  Board  to  carry  this  pro- 
posal of  Mr.  Bird  into  effect ;  but  it  is  clear,  I  think,  that  the  Board 
will  be  able  to  obtain  the  consent  of  the  Education  Department 
to  the  scheme  of  Mr.  Bird.  I  turn  to  the  22nd  section  of  the 
Elementary  Education  Act,  1870,  which  enacts  that  "  the  provi- 
sions of  the  Charitable  Trusts  Acts,  1853  to  1869,  which  relate  to 
the  sale,  leasing,  and  exchange  of  lands  belonging  to  any  charity, 
shall  extend  to  the  sale,  leasing,  and  exchange  of  the  whole  or 
any  part  of  any  land  or  school-house  belonging  to  a  School  Board, 
which  may  not  be  required  by  such  Board,  with  this  modification, 
that  the  Education  Department  shall  for  the  purposes  of  this 
section  be  deemed  to  be  substituted  in  those  Acts  for  the  Charity 
Commissioners."  I  have  no  doubt  when  (if  ever)  this  matter  is 
brought  before  the  Education  Department  that  department  will 
not  hear  Mr.  Bolls  on  the  subject,  because  all  that  the  Department 
has  to  consider  is,  having  regard  to  the  section  in  the  GharitaMe 
Trusts  Act,  whether  the  scheme  will  be  beneficial  to  the  School 
Board,  and  I  have  no  doubt  Mr.  Bolls,  the  landowner,  is  not 
entitled  to  be  heard. 

Under  these  circumstances  can  it  be  fairly  said  that  the  School 
Board  are  acquiring  or  have  acquired  the  land  in  question  for  the 
purpose  of  providing  sufficient  public  school  accommodation  for 
the  district.  Taking  all  the , circumstances  together  I  think  that 
question  must  be  answered  in  favour  of  the  Board.    The  Board  is 
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not  like  a  railway  company  that  has  surplus  land  and  is  not  only  CHITTY,  J. 
empowered  to  sell  without  the  consent  of  any  other  body,  but  is  issi 
bound  to  dispose  of  the  surplus  land.    The  Board  only  takes  land  eolls 
which  is  actually  required  for  the  purpose  of  providing  public  ^^^^^I'^q^^^j^ 
school  accommodation  for  the  district,  and,  as  I  have  said,  down  for  Loxdox. 
to  the  time  of  obtaining  the  provisional  order  not  one  word  can  be 
suggested  against  the  Board  that  they  were  not  proceeding  ho7id 
fide.    Then  the  Board  are  not  bound  at  the  present  moment  in 
point  of  law  to  give  effect  to  Mr.  Bird's  proposed  scheme,  and  the 
Board  have  no  power  to  dispose  of  this  land,  which  is  inalienable 
land,  except  with  the  sanction  of  the  Education  Department,  and 
the  land  which  they  propose  to  give  Mr.  Bird  in  exchange  ^\ill 
be  utilized  for  a  purpose  beneficial  to  the  school.    The  surveyor 
in  his  affidavit  states  "  Such  modification  of  site  will  be  highly 
advantageous,  as  dispensing  with  the  necessity  of  four  entrances 
to  the  new  school,  one  for  boys  and  one  for  girls  and  infants  on 
the  east  and  west  sides  thereof.    It  is  intended  now  that  there 
shall  be  only  two  entrances,  one  for  boys  and  the  other  for  girls 
and  infants,  on  the  new  road  on  the  north  side  thereof.  The 
modification  of  site  will  also  give  to  the  children  better  play- 
grounds, and  is  in  all  respects  better  adapted  for  the  intended 
schools." 

It  is  plain  therefore  that  the  land  which  has  been  given  to 
Mr.  Bird  in  exchange  will  not  be  applied  for  purposes  foreign  to 
the  school,  but  will  be  used  in  such  a  manner  as  will  be  beneficial 
to  the  school  itself. 

It  seems  to  me  that,  putting  all  these  circumstances  together, 
the  Board  is  justified  in  what  it  has  done.  Assuming  that  the 
Board  had  no  such  proposal  before  them  as  Mr.  Bi7'd  made  at  the 
time  when  they  served  the  notice  to  treat,  the  question  would  be 
free  from  all  doubt,  and  then  they  would  have  been  entitled,  under 
the  22nd  section  of  their  Act,  having  acquired  the  land,  to  get  the 
consent  of  the  Education  Department,  if  they  could,  to  the  pro- 
posed scheme.  I  see  no  valid  reason  why  the  School  Board 
should  not,  with  the  sanction  of  the  Education  Department,  sell 
any  portion  of  the  land  which  they  are  thus  obtaining  on  the 
terms  of  the  land  being  made  by  the  purchaser  into  a  private  or 
public  road  wliere  tlie  school  will  derive  au  advantage  from  such 
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CHITTY,  J.  an  arrangement.    The  case  is  not  made  worse  against  the  School 
1884      Board  because  the  Board  are  to  receive  some  other  land — some 
EoLLs      back  land — in  exchange. 
SchoolBoapd  doubt  the  result  is  incidentally  disadvantageous  to  the 

FOR  London/  Plaintiff,  because  he  will  lose  the  advantage  which  he  has  hitherto 
had  of  making  a  profitable  bargain  with  Mr.  Bird  as  the  owner  of 
the  back  land.  The  Plaintiff  has  for  some  time  past  been  in 
negotiation  with  Mr.  Bird  upon  this  subject,  and  it  is  undoubted 
that  he  would  have  been  able  to  command  a  large  price  from 
Mr.  Bird  on  the  sale  of  a  sufficient  portion  of  land  to  make  a  road, 
but  these  negotiations  were  altogether  unknown  to  the  Board,  and 
there  is  no  pretence  for  saying  that  they  have  been  using,  or  that 
they  will,  when  this  scheme  is  adopted,  as  I  have  very  little  doubt 
it  will  be,  by  the  Education  Department,  use  their  powers  with  a 
view  to  deprive  the  Plaintiff — I  mean  purposely  use  their  powers — 
of  the  advantage  he  had.  It  seems  to  me  this  is  an  incidental 
disadvantage  to  the  Plaintiff.  It  is  in  point  of  law  damnum  absque 
injuria.  The  result  is,  that  I  refuse  the  motion  and  make  the 
costs  costs  in  the  action. 

Solicitors  :  Marhly,  Wilde,  &  Burra  ;  Gedge  &  Go. 

G.  M. 


CHITTY,  J.  In  re  LLOYD  AND  SONS'  TKADE-MAEK, 

1884  LLOYD  V.  BOTTOMLEY. 

Aug.  ^,11.  [1884   L.  1519.] 

Trade-Mark — Rectification  of  Register — Patents,  Designs,  and  Trade-Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  ss,  76,  90,  113. 

T]ie  right  to  the  exclusive  use  of  a  trade-mark,  after  the  expiration  of 
five  years  from  the  date  of  registration,  given  by  the  Trade-Marks  Act, 
1883,  sect.  76,  is  subject  to  and  controlled  by  sect.  90,  and  therefore  any 
person  who  considers  himself  aggrieved  by  any  entry  made  in  the  register 
without  sufiScient  cause  is  not  precluded  by  the  expiration  of  five  years 
from  the  date  of  such  registration  from  shewing  that  the  mark  ought  not 
to  have  been  registered. 

Motion  on  behalf  of  Bottomley  &  Co.,  cigar  manufacturers  at 
Halifax,  in  YorJcshire,  that  the  entry  of  a  trade-mark  registered 
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in  the  name  of  Edmund  Lloyd  &  Sons  and  used  by  them  on  CHITTY,  j. 
boxes  of  cigars  might  be  expunged  from  the  register  on  the  1884 
ground  that  it  had  been  entered  therein  without  sufficient  cause, 
beins:  a  mark  calculated  to  deceive,  and  beins^  at  the  time  of  re-     ^^^^^  , 

.       .  ....  ^ONS' 

gistration  and  continuing  to  be,  a  common  mark  and  puhlici  Juris.  Trade-makk. 

On  the  16th  of  August,  1876,  Messrs.  Lloyd  &  Sons,  who  ^"^^^^ 
carried  on  business  as  cigar  and  tobacco  manufacturers  in  Holhorn  Bottomlet. 
and  at  Exeter,  applied  for  registration  of  a  trade-mark,  consisting 
of  the  words  "  La  Minerva- Habana,"  in  respect  of  tobacco ;  a  user 
of  eight  years  before  the  9th  of  August,  187 6,  being  claimed  for 
such  mark,  and  on  the  24th  of  May,  1877,  the  name  of  Edmund 
Lloyd  was  entered  on  the  Kegister  of  Trade-marks  as  proprietor 
of  the  trade-mark. 

Messrs.  Lloyd  having  found  out  in  April,  1884,  that  Bottomley 
&  Co.  of  Halifax  were  selling  cigars  in  boxes  made  by  Bayner 
dt  Co.  of  Liverpool  and  branded  "  La  Minerva-Habana,"  in 
exact  imitation  of  Lloyd's  registered  trade-mark,  issued  a  writ 
in  June  last  against  Bottomley  and  Bayner  &  Co.  for  damages 
for  the  wrongful  use  or  imitation  of  the  trade-mark,  and  for 
an  injunction.  An  interim  injunction  was  obtained,  which  was 
afterwards,  on  the  10th  of  July,  1884,  dissolved  upon  an  under- 
taking by  Bottomley  to  keep  an  account  of  all  sales  of  cigar 
boxes  bearing  an  imitation  of  the  Plaintilfs'  trade-mark  until 
after  the  trial  of  the  action;  and  Bayner  &  Co.  were  dismissed 
from  the  action  upon  terms. 

Messrs.  Bottomley  had  since  served  notice  of  motion,  and  now 
moved  to  expunge  the  trade-mark  in  question  from  the  register. 
The  application  was  supported  by  evidence  that  the  brand  "  La 
Minerva-Habana "  had  been  in  common  and  continuous  use  in 
the  cigar  trade  for  many  years  prior  to  876  and  1877  and  subse- 
quently thereto.  In  particular,  large  quantities  of  cigars  in 
boxes  bearing  this  brand  had  been  in  1869,  and  continuously 
since,  sold  both  in  and  out  of  tliis  country  by  Stein  &  Co.  of 
Antwerp,  and  boxes  thus  branded  liad  also  been  largely  manu- 
factured by  one  Bothschild  of  Leicester,  wliose  stock-in-trade, 
including  the  brand  "  La  Minerva-Habana,"  was  delivered  to 
Bayner  &  Co.  on  the  16tli  of  Marcli,  1877,  in  part  payment  of  a 
debt  due  to  them. 
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CHITTY,  J.  On  the  other  hand  Messrs.  Lloyd  &  Sons  stated  their  belief  that 

1884  the  trade-mark  in  question  had  never  been  generally  used  in  the 

^J^^  trade  as  applied  to  cigars,  and  that  their  right  to  it  was  exclusive. 

Lloyd  It  appeared  also  that  in  December,  1877,  January  1878,  and  April, 

AND  Sons'  j  '  r  y 

Teade-maek.  1879,  three  separate  hrms,  on  threat  of  legal  proceedings,  had 
Lloyd     consented  to  give  up  the  use  of  a  facsimile  of  Lhyd  &  Sons 
BoTTOMLEY.  registcrcd  mark. 

Homer,  Q.C.,  and  Wallace,  for  the  motion : — 

The  term  "  Minerva  "  as  applied  to  cigars  is  shewn  by  the 
evidence  to  have  ^been  in  common  and  constant  use  in  the  trade 
long  before  the  registration  by  Lloyd  &  Sons  in  1877,  and  it  is 
not  such  a  distinctive  device,  mark,  brand,  heading,  label,  ticket 
or  fancy  word,  or  words  not  in  common  use  "  within  sect,  64  (1) 
(c.)  of  the  Patents,  Designs,  and  Trade-marks  Act,  1883  (46  &  47 
Yict.  c.  57),  as  to  be  the  proper  subject  of  a  trade-mark  and 
capable  of  registration.  "We  are  therefore  entitled  under  sect.  90 
to  have  the  entry  expunged,  as  having  been  made  without  sufficient 
cause. 

Aston,  Q.C.,  and  E,  Cutler  (Pococh  with  them),  for  the  Kespon- 
dents,  Messrs.  Lloyd  &  Sons : — 

There  is  nothing  in  the  evidence  to  induce  the  Court  to  believe 
that  the  thing  registered  was  not  a  good  trade-mark  capable  of 
registration.  We  deny  that  the  words  "La  Minerva"  were 
common  to  the  trade  or  in  general  use  at  the  time  of  registration. 
But  even  if  these  words  had  been  words  in  common  use  in  the 
trade,  we  have  gained  a  legal  title  to  this  mark  after  it  has  been 
five  years  on  the  register  without  opposition.  "  If  they  had  gone 
on  for  five  years  they  would  have  got  a  legal  right  if  they  had 
not  been  opposed,"  per  Tessel,  M.E.,  in  In  re  Hyde  &  Co.'s  Trade- 
mark, 18th  of  January  1878  (1).  In  no  case  as  yet  has  a  multi- 
farious user  prior  to  xegistration  of  a  trade-mark  been  held  to 
nullify  the  registration  after  the  lapse  of  five  years,  unless  in 
cases  where  it  was  something  not  capable  of  being  registered  as  a 
proper  trade-mark :  In  re  J.  B.  Palmer's  Application  (2)  ;  In  re 
Leonard  &  Ellis's  Trade-mar Jc  (the  Valvoline  Case)  (3).  Although 

(1)  From  Shorthand  Notes,  S.  C.  (2)  21  Ch.  D.  47. 

7  Ch.  D.  724.  (3)  26  Ch.  D.  288. 
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it  may  have  been  "  publicly  used  by  more  than  three  persons  on  CHITTY,  J. 
the  same  or  a  similar  description  of  goods,"  so  that  it  is  to  be  1884 
deemed  common  to  the  trade  in  such  goods :  Trade-MarJcs,  &c., 
Act,  1883,  sect.  74  (3),  that  defect  is  cured  by  sect.  76,  if,  as  here,  ^^""^^^^^ 
the  words  registered  are  special  and  distinctive  within  the  de-  Trade-mark. 
finitions  of  the  Act  (s.  74  (1)  (a.)  )  of  what  is  capable  of  being  ^^^^^ 
registered  as  a  trade-mark.  Bottomley. 

[Chitty,  J. : — As  I  read  it  sect.  90  is  paramount  to  sect.  76, 
having  regard  to  the  concluding  words  of  that  section  "  subject 
to  the  provisions  of  this  Act."] 

We  also  contend  that  as  our  right  to  this  trade-mark  had  inde- 
feasibly  accrued  before  the  commencement  of  the  Act  of  1883, 
we  are  by  virtue  of  the  saving  clause  (sect.  113)  entirely  within 
the  protection  of  the  former  Act  of  1875. 

Bomer,  in  reply  : — 

If,  as  we  contend,  these  words  were  not  the  proper  subject  of  a 
trade-mark  when  registered,  and  ought  never  to  have  been 
registered  at  all,  registration  for  five  years  will  not  cure  the 
defect :  In  re  J.  B.  Palmers  Application  (1). 

Chitty,  J. : — 

Eeally  this  is  a  very  plain  case  when  understood.  The  facts 
are  that  Lloyd  &  Sons  have  been  on  the  register  for  more  than  five 
years  in  respect  of  the  mark  "  La  Minerva,"  and  they  claim  to  be 
entitled  accordingly. 

But  evidence  is  adduced  to  shew  that  this  so-called  trade-mark 
is  not  a  trade-mark  at  all,  having  been  a  term  in  common  use  at 
the  time  of  registration,  and  the  present  motion  is  to  rectify  the 
register  under  sect.  90  on  the  ground  that  the  mark  was  entered 
"without  sufficient  cause."  Without  going  through  other  parts 
of  the  Act  it  is  sufficient  to  say  that  sect.  76,  which  enacts  that 
registration  shall  after  the  expiration  of  five  years  from  the  date 
of  the  registration  be  conclusive  evidence  of  the  right  to  the 
exclusive  use  of  the  mark  by  the  concluding  words,  "subject  to 
the  provisions  of  this  Act,"  lets  in  and  is  controlled  by  sect.  90, 

(1)  21  Ch.  D.  47. 
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CHITTY,  J.  which  is  paramount  to  sect.  76,  and  contains  no  limitation  of 
1884       time.    Any  person,  therefore,  who  is  aggrieved  and  can  shew 
that  the  entry  was  made  on  the  register  without  sufficient  cause 
aotJ^Sons'  ^PP^y-  language  of  sect.  76  is  not  the  same  as  that  of 

Teade-maek.  the  corresponding  sect.  3  in  the  former  Act.    [His  Lordship 

Lloyd     referred  to  these  sections.! 
BoTTOMT.EY.      Apart  therefore  from  In  re  J.  B.  Palmer's  Application  (1)  the 
result  of  this  Act  is  that  any  person  aggrieved  may  apply  to  get 
rid  of  the  entry,  and  succeed  notwithstanding  more  than  five 
years  have  elapsed  since  registration.    On  the  evidence  it  is 
plain  that  this  so-called  mark  was  common  in  the  trade,  inasmuch 
as  it  was  in  use  by  more  than  three  persons  before  the  applica- 
tion to  register,  and,  if  so,  it  was  not  a  distinctive  mark  or  device, 
but  was  common  in  the  trade,  inasmuch  as  it  had  been  publicly 
used  by  more  than  three  persons  on  the  same  or  a  similar  de- 
scription of  goods  before  the  application  to  register.   If  so,  goods 
having  this  mark  on  them  had  no  distinctive  mark  such  as  was 
required  by  sect.  74.    In  In  re  Hyde  &  Go's  Trade-mar Ic  (2), 
the  late  Master  of  the  Eolls  on  motion  ordered  the  registration 
which  had  been  made  to  be  struck  out.    Keliance  however  has 
been  placed  in  the  argument  on  behalf  of  the  Kespondents  on  an 
observation  of  the  Master  of  the  Eolls,  which  was  to  be  found  in 
the  shorthand  notes  of  the  argument  in  that  case.    But  the 
Master  of  the  KoUs  reconsidered  the  matter  afterwards  in  In  re 
J.  B.  Palmer's  Application,  and  at  best  it  was  a  mere  dictum. 
I  hold,  therefore,  that  it  is  competent  to  the  applicants,  not- 
withstanding the  expiration  of  five  years  from  the  date  of  re- 
gistration, to  shew  that  the  thing  called  a  trade-mark  is  not  a 
trade-mark  at  all,  and  ought  not  to  have  been  registered.  The 
evidence  was  practically  all  one  way,  and  there  has  been  an 
absolute  refusal  on  the  part  of  the  Eespondent  to  accept  the 
challenge  of  the  applicant.     He  nowhere  pledges  his  belief  that 
at  the  date  of  registration  it  was  a  mark  to  which  he  had  the 
exclusive  right.    No  evidence  was  given  of  how  he  came  to 
invent  it :  in  fact,  upon  the  evidence  as  it  stands,  it  appears  that 
he  found  the  term  "  La  Minerva  "  current  in  the  market,  laid 
hold  of  it  and  got  it  registered.   On  the  evidence  more  than  four 
(1)  21  Ch.  D.  47.  (2)  7  Ch.  D.  724. 
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persons  had  been  in  the  habit  of  publicly  using  this  mark,  and  CHITTY,  J. 

the  motion  must  therefore  succeed.  I  am  told,  however,  that  the  1884 

case  depends  not  on  the  Act  of  1883,  but  on  that  of  1875,  and 

that  as  the  Eespondent  had  acquired  an  absolute  title  under  the  ^-^g^g» 

Act  of  1875,  all  his  rights  are  preserved  to  him  by  sect.  113  of  Trade-mark. 

the  Act  of  1883.   It  appears  to  me,  however,  after  the  decision  in  ^^^^^ 

In  re  J,  B.  Palmer's  Application  (1)  that  I  must  have  come  to  just  Bottomlet, 

the  same  conclusion  if  I  had  to  decide  the  case  on  the  Act  of 

1875.    Under  sect.  10  of  the  Act  of  1875,  which  was  much  more 

cumbersome,  this  was  not  any  special  and  distinctive  word  or 

words  or  combination  of  figures  or  letters  used  as  a  trade-mark 

before  the  passing  of  the  Act  within  the  meaning  of  that  section, 

so  as  to  be  capable  of  registration  as  such  under  the  Act  (1875). 

I  therefore  come  to  the  same  conclusion  on  both  Acts,  and  the 

the  motion  to  expunge  this  mark  from  the  register  must  succeed. 

Solicitors :  Burn  &  Berridge,  for  Godfrey  Bhodes,  Halifax ;  W, 
G.  Brighten. 

F.G.A.W. 

(1)  21  Ch.  D.  47. 
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NOETH,  J.  JAMES  V.  YOUNG. 

[1881    J.  465.] 

May  21,22,23. 

  Forest  of  Dean — Forfeiture  of  Gale — Election — Time  of  AppUcCttlon — Empty 

Gale. 

According  to  the  Acts  and  rules  regulating  the  working  of  mines  in  the 
Forest  of  Beav,  a  gale  or  lease  is  not  forfeited  by  not  being  worked,  unless 
and  until  the  Crown  claims  the  forfeiture. 

The  Crown  is  under  no  obligation  to  claim  the  forfeiture. 

An  application  for  a  gale  will  not  be  valid,  unless  the  gale  is  at  the  time 
empty. 

A  gale  is  forfeited  and  becomes  empty  when  notice  that  the  Crown 
claims  the  forfeiture  has  been  given  to  the  galee,  and  an  officer  has  been 
ordered  to  take  possession,  though  possession  is  not  immediately  taken. 
The  free  miner  who  applies  first  after  that  notice  has  been  given  is  entitled 
to  the  gale. 

The  Plaintiffs  in  this  action,  B.  James  and/.  Stephens,  claimed 
as  against  the  Defendants,  J.  Young  and  J.  Griffiths,  two  gales 
or  leases  of  mines  in  the  Forest  of  Dean. 

Certain  persons  called  free  miners  had  by  custom  been  entitled 
to  such  gales  under  the  Crown.  Their  rights  were  defined  and 
regulated  by  the  Acts  1  &  2  Yict.  c.  43,  and  the  Act  24  &  25  Yict. 
G.  40,  the  important  sections  of  which  are  sects.  1, 29,  and  56.  Under 
sect.  60  of  the  first  Act,  the  Commissioners  made  an  award,  rules 
4  and  9  of  which  provided  for  forfeiture  of  a  gale  if  the  mine  was 
not  bond  fide  opened  and  worked  for  five  years,  and  also  that  persons 
holding  a  mine  should  not  desist  from  working  it  for  five  years. 
An  amending  Act,  34  &  35  Vict.  c.  85,  gave  the  Commissioners 
power  to  declare  the  meaning  of  rule  4,  which  they  did  to  the 
effect  stated  in  the  judgment. 

By  an  award  made  on  the  8th  of  March,  1841,  the  Commis- 
sioners had  determined  that  J.  and  B.  Morrell  were  entitled  to 
gales  for  1000  years  of  two  coal  mines  or  pits  called  the  Union 
pit  and  the  Bising  Sun  engine  pit. 

On  the  5th  of  December,  1846,  the  Plaintiffs  applied  for  a 
gale  which  would  have  included  the  Bising  Sun  engine  pit, 
and  on  the  10th  of  September,  1847,  for  a  gale  of  the  Union  pit, 
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considering  apparently  that  neither  pit  had  been  worked  within  NOETH,  J 
five  years  from  March,  1841,  and  that  the  gales  were  consequently  i884 
forfeited.     This  application  was  entered  in  the  books  of  the  James 
gaveller.     It  was  at  that  time  the  practice  to  enter  in  the  books  young 

of  the  gaveller  all  applications  for  gales,  whether  the  gales  were   

full  or  empty.    This  practice  was  afterwards  altered,  and  only 
applications  for  empty  gales  were  entered. 

On  the  17th  of  September,  1877,  after  previous  notice  of  his 
intention,  the  gaveller  signed  notices  to  the  trustees  of  /.  and  B. 
Morrell,  declaring  the  gales  of  the  Rising  Sun  engine  pit  and 
the  Union  pit  forfeited;  and  on  the  same  day  he  signed  autho- 
rities to  deputy  gavellers  to  take  possession  of  the  pits,  and 
possession  was  accordingly  taken  on  the  28th  of  September, 
1877. 

On  the  21st  and  24th  of  September,  the  Defendant  Young  and 
one  Grindell  had  duly  applied  for  gales  of  these  two  pits.  The 
gaveller  refused  to  enter  the  applications,  and  they  presented  a 
petition  of  right  praying  a  declaration  that  the  forfeitures  were 
complete  when  they  made  their  applications.  Yice-Chancellor 
Bacon,  on  the  8th  of  December,  1880,  made  a  declaration  accord- 
ingly (as  reported  Ex  parte  Young  and  Grindell  { 1)  ),  and  that 
their  applications  ought  to  have  been  entered.  On  the  18th  of 
March,  1881,  the  gales  were  granted  to  Young,  who  afterwards 
sold  them  to  Griffiths. 

On  the  28th  of  September,  1877,  after  the  actual  re-entry,  the 
Plaintiff  Stephens  had  applied  for  gales  of  the  two  pits. 

The  Plaintiffs  on  the  21st  of  March,  1881,  brought  this  action 
claiming  the  gales  by  virtue  of  the  applications  in  1846  and 
1847  ;  or  in  the  alternative  a  declaration  that  the  gales  were  not 
forfeited  till  the  28th  of  September,  1877,  and  a  grant  of  the  gales 
by  virtue  of  Stephens's  last  application  on  the  28th  of  September. 

/.  G.  Wood,  and  Vernon  Smith,  for  the  Plaintiffs,  cited  In  re 
Brain  (2)  ;  James  v.  The  Queen  (3). 

W.  W.  Karslahe,  Q.C.,  W.  Barher,  Q.C.,  and  Bcnshaw,  for  the 


(1)  50  L.  J.  (Cb.)  221. 

(2)  Law  Kep.  18  Eq.  389. 


(3)  L;iw  Kep.  17  Eq.  502 ;  3  Ch.  1). 
153. 
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NOETH,  J.  Defendants,  cited  Boe  \.  Bancks  (1) ;  Boherts  v.  Bavey  (2) ;  Bede 
1884  V.  Farr  (3)  ;  dough  v.  London  and  North  Western  Bailway  Com- 
J^s  (4). 


The  arguments  are  fully  noticed  in  the  judgment  of  the  Court. 

North,  J.,  stated  the  facts,  and  read  the  principal  clauses  in 
the  Acts,  and  rules,  and  award ;  and  said  that  it  was  clear  that 
on  the  8th  of  March,  1846,  when  the  five  years  from  the  time  of 
the  award  expired,  the  Union  gale  had  never  been  worked  at  all. 
As  to  the  Bising  Sun  gale  the  onus  of  proof  was  on  the  Plaintiffs, 
and  they  had  not  proved  that  the  gale  had  not  been  worked 
before  1846.  It  had  been  worked  in  1847,  and  the  Court  could 
not  infer  that  it  had  not  been  worked  before  1846.  The  working 
had,  however,  been  discontinued  since  1855. 

His  Lordship  then  proceeded  : — 

The  first  point  taken  by  Mr.  Wood  for  the  Plaintiffs  was,  that 
in  1846  and  1847,  when  the  Plaintiffs'  applications  were  made, 
the  gales  were  already  forfeited ;  that  they  were  empty  gales, 
a,nd  that  there  was  no  reason  why  that  application,  which  was  ad- 
mittedly the  earliest,  should  not  have  full  effect  given  to  it.  The 
first  question  therefore  is  what  was  the  effect  of  omission  to  work 
for  five  years  from  the  date  of  the  award  ?  This  question  applies, 
beyond  doubt,  to  the  Union  pit,  and  would  have  applied  to  the 
Bising  Sun  engine  pit  if  I  had  not  decided  as  to  that  gale  as  I 
have  decided.  Now  the  29th  section  of  the  Act  (1  &  2  Yict.  c.  43) 
provides  for  the  making  of  an  award,  and  it  then  provides  that, 
*^  After  the  award  has  been  made  all  the  gales  and  other  works 
shall  be  opened  and  worked  according  to  the  true  intent  of  the 
rules  and  regulations  so  made  ;  and  in  case  any  person  or  persons 
entitled  to  or  in  the  possession  of  any  gale  now  granted,  or  here- 
after to  be  granted,  shall  wilfully  proceed  in  opening  or  working 
any  such  gale  contrary  to  such  rules  and  regulations  after  seven 
days'  notice  from  the  gaveller  to  discontinue  doing  so,  then  the 


V. 

Young. 


J".  G.  Wood,  in  reply,  Morgan  v.  Craivshay  (5). 


(1)  4  B.  &  Aid.  401. 

(2)  4  B.  &  Ad.  664. 


(3)  6  M.  &  S.  121. 

(4)  Law  Kep.  7  Ex.  26. 


(5)  Law  Kep.  5  H.  L.  304. 
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said  gales  shall  be  liable  to  be  forfeited  as  and  for  a  breach  of  NORTH,  j, 
condition."    Then  it  goes  on  to  provide  that  the  same — that  is  1884: 
the  gales — "shall  always  after  the  award  be  considered  as  held  james 
on  condition  of  performing  and  abiding  by  the  rules  and  regula-  yorNG 

tions  in  all  respects,  and  the  person  or  persons  in  possession  of   

any  such  gales  may  be  evicted  therefrom  by  Her  Majesty,  her 
heirs  or  successors,  as  might  be  done  on  the  forfeiture  of  a  lease 
for  breach  of  condition  ;  and  all  such  gales  so  forfeited  shall  be 
subject  to  be  again  galed  or  leased  as  other  the  mines,  minerals, 
or  quarries,  in  the  said  forest  and  hundred ;  and  in  addition  to 
such  right  or  power  of  eviction,  the  compliance  with  such  rules, 
orders,  and  regulations  may  be  enforced  by  and  on  behalf  of 
Her  Majesty,  her  heirs  or  successors,  or  by  any  other  person  or 
persons,  by  injunction  of  Her  Majesty's  Court  of  Exchequer,  or 
otherwise  in  such  manner  as  the  said  Court  shall  on  application 
think  fit."    It  is  said  that  under  that  section  as  soon  as  there 
is  any  default  in  working  under  the  rules,  or  any  non-com- 
pliance with  the  rules,  there  is  an  absolute  forfeiture  which 
cannot  be  got  rid  of,  so  that  at  the  end  of  the  five  years  the 
gales  came  to  an  end  without  the  exercise  of  any  discretion  by 
the  gaveller,  or  any  other  person.    But  in  the  first  place  if  the 
Legislature  had  intended  that,  I  think  it  would  have  said  so. 
Nothing  would  have  been  easier  than  to  have  said  "  it  shall  be 
forfeited  and  come  to  an  end."    I  say  nothing  about  the  con- 
struction of  those  words  if  they  had  been  there  ;  but  when  the 
words  are  not  "  shall  be  forfeited,"  but  "  shall  be  liable  to  be  for- 
feited," it  seems  to  me  that  what  was  intended  was  not  that  there 
should  be  an  absolute  forfeiture,  but  a  liability  to  forfeiture, 
which  might  or  might  not  be  enforced.    Then  the  first  amended 
rule  recognises  precisely  the  same  thing  when  it  says,  "  The  true 
meaning  of  rule  4  ....  is  that  all  persons  ....  who  shall 
not  hond  fide  commence  opening  the  same  within  the  space  of 
five  years,"  shall  be,  not  "  evicted,"  but  "  liable  to  be  evicted." 
Therefore  clearly  again  it  points  to  tlie  liability  that  a  person 
comes  under  of  being  evicted,  and  not  to  the  absolute  loss  of  the 
gale  without  anything  further  being  done.    Besides,  it  is  not 
only  that  it  shall  be  liable  to  be  forfeited,  but  there  are  other 
words,  "may  bo  evicted."    Now,  I  do  not  think  those  words 
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J^OETH,  J.  throw  much  light  upon  it,  because  "  may  be  evicted  "  are  words 
1884  which  I  think  might  be  used  even  if  the  forfeiture  had  been  clear 
j^^Q  and  absolute.  It  would  not  follow  that  the  eviction  should  be 
compulsory.  The  gaveller  might  do  as  he  pleased  about  that. 
But  then  the  further  words  at  the  end  seem  to  me  to  be  very  im- 
portant, because  they  seem  to  provide  in  addition  to.  the  right  of 
eviction  that  there  shall  be  something  else.  It  says  that  "  the 
compliance  with  the  rules  and  regulations  may  be  enforced  by 
injunction  or  otherwise."  It  is  quite  true  that  an  injunction 
might  be  granted  in  case  of  a  threatened  breach  of  covenant,  and 
such  things  are  not  unfamiliar,  but  in  ninety-nine  cases  out  of  a 
hundred,  when  an  injunction  has  been  granted  it  is  where  a 
breach  has  taken  place,  and  I  think  that  the  rule  clearly  con- 
templates the  granting  of  an  injunction  to  enforce  the  regulations 
where  a  breach  has  taken  place.  Now,  if  a  breach  has  taken 
place,  according  to  the  argument  of  the  Plaintiffs,  this  lease 
would  be  entirely  at  an  end  without  the  option  of  anybody  to 
continue  it,  and  if  so  I  do  not  see  how  there  could  possibly  be  any 
injunction  to  restrain  any  further  breach  of  it,  when  by  the  mere 
fact  of  the  breach  having  taken  place,  the  interest  of  the  galee 
had  entirely  come  to  an  end.  It  seems  to  me  that  from  beginning 
to  end  that  section  contemplates  liability  to  forfeiture,  but  not 
forfeiture  unless  the  party  having  the  right  to  forfeit  expresses  a 
wish  to  that  effect. 

Then  there  is  this  further,  that  this  section  and  the  award  both 
recognise  the  analogy  between  the  state  of  things  existing  where 
a  man  has  a  gale  under  a  license,  and  the  condition  of  a  lessee 
under  a  lease.  The  two  things  are  treated  as  being  very  similar. 
He  is  to  be  evicted  "  as  might  be  done  on  the  forfeiture  of  a  lease 
for  breach  of  condition."  Now  in  a  lease  it  is  quite  clear  that 
where  the  provision  is  expressed  that  on  a  breach  of  condition 
the  lease  shall  be  void  to  all  intents  and  purposes  whatever,  that 
does  not  mean  void  in  the  sense  in  which  a  person,  not  a  lawyer, 
might  understand  it ;  but  it  means  this,  "  shall  be  void  if  the 
person  who  is  entitled  to  take  the  benefit  of  the  provision  chooses 
to  say  that  it  shall  be  so."  But  then  it  is  said  this  rule  does  not 
apply  here,  notwithstanding  the  reference  by  analogy  to  a  lease, 
because  there  the  whole  matter  rests  with  the  lessor  and  lessee, 
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and  no  third  person  is  interested  in  it,  whereas  here  a  person  NORTH,  J. 

who  applies  for  a  gale  of  the  same  property — a  third  party  there-  1884 

fore — has  an  interest  in  it,  as  he  would  have  a  right  to  the  grant  james 

of  a  2:ale  if  the  other  interest  was  out  of  the  way,  and  that  it  is 

^  _  .  Young. 

impossible  to  say  that  the  gaveller  is  to  have  an  option  whether   

the  forfeiture  is  to  be  enforced  or  not.  As  regards  that,  it  seems 
to  me  that  the  person  who  exercises  the  right  to  say  whether  for- 
feiture has  taken  place  or  not,  is  the  person  who  has  the  right  to 
grant  the  gale  to  any  other  galee  if  application  is  made  for  it,  and 
that  it  is  left  to  the  Crown  or  to  the  representatives  of  the  Crown 
to  say  whether  the  forfeiture  shall  be  enforced  or  not,  and  when 
it  shall  be  enforced,  and  I  do  not  think  that  the  applicant  for  a 
gale  has  any  interest  in  that  question. 

But  further  it  is  said  that  it  is  impossible  to  contend  that  the 
gaveller  can  have  a  right  of  suspending  the  forfeiture  for  such 
time  as  he  pleases,  because  there  are  express  provisions  in  the 
Act  and  the  Kules  that  in  two  particular  cases  he  may  extend 
the  time,  and  therefore  in  all  other  cases  he  cannot  extend  the 
time.  Now  I  do  not  accept  that  argument,  and  for  this  reason. 
It  might  be  that  at  the  end  of  five  years  the  right  to  forfeiture 
had  accrued,  yet  that  the  galee  had  not  money  to  go  on  with, 
but  saw  his  way  to  getting  money  for  the  purpose  if  he  could  get 
an  extended  term ;  and  it  might  well  be  that  a  further  term 
would  be  granted  to  him  if  the  persons  representing  the  Crown 
thought  it  was  a  proper  case.  And  if  so  it  is  clear  that  they 
could  not  take  any  further  step  until  the  expiration  of  that  term. 
The  right  to  remain  in  possession  for  a  given  time  is  quite  a 
different  thing  from  remaining  in  possession  permissively  from 
day  to  day  simply  because  the  person  who  has  power  to  evict  has 
not  chosen  to  put  his  power  in  force.  Therefore  it  seems  to  me 
that  the  forfeiture  depends  on  whether  the  Crown  or  its  repre- 
sentative chooses  to  enforce  it,  and  that  the  gale  continues,  not- 
withstanding non-working,  until  that  option  has  been  exercised. 
It  might  well  be  in  the  present  case  that  it  was  not  exercised, 
because  it  was  considered  better  for  the  miner  to  remain  liable  to 
pay  the  dead  rent. 

The  next  point  raised  for  the  Plaintiffs  is  that  oven  if  there 
was  no  forfeiture,  and  the  gale  was  full,  and  the  MonrUs  were  the 
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NORTH,  J. 

188-1 
James 

V. 

'  Young. 


galees,  still  the  applications  made  in  1846  and  1847  were  good 
applications,  and  must  haye  effect  given  to  them  whenever  subse- 
quently to  that  time,  if  ever,  the  gales  became  vacant.  Now  that 
raises  a  question  which  I  am  told  has  never  been  actually  decided, 
whether  the  application  to  be  made  must  be  made  at  the  time 
when  a  gale  is  vacant  or  not.  Sect.  60  points  to  the  way  in 
which  applications  are  to  be  made,  and  provides  "  that  the 
gaveller  or  deputy  gaveller  for  the  time  being  shall  grant  gales 
to  free  miners  in  the  order  of  their  applications  in  writing  to  be 
made  from  and  after  the  passing  of  this  Act ;  and  the  entry  of 
such  applications  in  the  books  of  the  gaveller  or  deputy 
gaveller  shall  be  evidence  of  the  priority  of  such  applications 
respectively."  On  this  it  is  said  that  the  applications  in  1846 
and  1847,  being  admittedly  prior  in  point  of  date  to  any  other 
application,  must  have  effect  given  to  them  as  soon  as  by  the 
expiration  of  the  existing  interest  a  new  grant  can  be  made.  It 
appears  to  me,  in  the  first  place,  that  that  construction  would  be 
extremely  inconvenient.  It  would  lead  to  this,  that  you  might 
have  an  application  made  as  a  matter  of  course  by  every  free 
miner,  as  soon  as  he  attained  twenty-one,  for  every  gale  in  the 
whole  forest,  and  the  inconvenience  of  having  such  a  number  of 
claims  would  be  very  great.  It  is  quite  true  that  he  could  not 
get  a  grant  of  more  than  three  gales,  and  as  soon  as  he  got  three 
there  would  be  an  end  of  it.  But  still  until  such  grants  were 
made  there  would  be  all  these  applications  for  every  gale,  and 
the  inconvenience  would  be  extreme.  It  is  said  that  sect.  60 
does  not  say  in  terms  that  the  application  shall  be  made  only 
when  the  gale  is  empty,  but  I  think  that  such  is  the  effect  of  the 
wwds,  and  I  think  that  the  56th  section  rather  points  to  the 
same  conclusion.  I  do  not  say  that  it  settles  the  question,  but 
it  seems  to  me  to  point  very  strongly  in  that  direction.  There 
is  first  a  proviso  as  to  the  rules  to  be  observed  in  granting  gales, 
and  towards  the  end  of  the  section  there  is  a  second  proviso : 
"  Provided,  nevertheless,  that  no  gale  shall  hereafter  be  granted 
until  fourteen  days'  notice  at  the  least  of  the  application  for  the 
same,  specifying  the  situation  and  particulars  thereof,  shall  have 
been  published  by  the  said  gaveller  or  deputy  gaveller  for  the 
time  being  in  some  one  or  more  newspaper  or  newspapers  pub- 
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iished  and  circulated  in  the  said  comity  of  Gloucester,  and  in  NOETH,  J. 
which  notice  the  day  and  hour  on  which,  and  the  place  at  which,  1884 
it  is  intended  to  grant  the  said  gale  shall  be  specified."  Of  j^^^s 
course  it  is  possible  that  under  these  applications  made  in  1846 
and  1847  an  advertisement  might  be  issued  when  the  gale  became 
vacant  in  1877 ;  I  say  that  is  possible,  but  reading  the  section  I 
cannot  help  feeling  strongly  that  the  Legislature  in  passing  it 
was  contemplating  the  case  of,  not  the  postponement  for  an 
indefinite  time,  but  the  provision  that  an  application  shall  not 
be  followed  by  a  grant  until  fourteen  days  have  elapsed,  that  is 
to  say,  it  contemplates  that  an  application  and  a  grant  would 
come  very  near  together,  and  so  postpones  the  time  for  the  grant, 
in  order  that  notice  may  be  given  to  other  persons,  to  a  time 
beyond  the  time  at  which .  I  think  the  Legislature  thought  the 
grant  would  probably  have  been  made  but  for  that  postponement. 
Further  than  that,  the  practice  in  the  office  has  been  for  many 
years  to  enter  only  those  applications  which  are  made  when  the 
gale  is  empty,  it  previously  having  been  the  practice  to  enter 
all  applications ;  and  though  the  practice  in  the  office  does  not 
bind  this  Court  in  any  way,  yet  it  shews  that  it  has  been  felt 
what  serious  inconvenience  might  arise  if  the  other  construction 
was  adopted. 

But  I  do  not  think  that  that  is  all  I  have  to  guide  me,  because 
there  seems  to  have  been,  I  will  not  say  a  judicial  decision,  but 
an  express  opinion  against  the  Plaintiffs'  contention  on  the 
subject.  Yice-Chancellor  Malins,  on  the  demurrer  in  the  case 
of  James  v.  The  Queen  (1),  says :  "  Then,  being  a  free  miner,  he 
has  the  rights  which  he  had  in  point  of  fact  before  the  passing  of 
this  Act,  which  are  confirmed  to  him  by  the  Act ;  and  amongst 
the  rights  is  that  of  applying  for  a  gale,  and,  as  I  read  the  Act 
of  Parliament,  the  gaveller  or  deputy  gaveller  (the  gaveller  is 
the  person  who  exercises  the  function,  and  the  deputy  acts  for 
him)  has  no  discretion  whatever,  but  upon  an  application  being 
made  by  a  free  miner  for  a  gale  which  is  free  from  any  other 
application,  the  first  applicant  is  to  have  the  gale.  What  the 
gaveller  has  to  do  is  to  consider — Is  the  applicant  a  free  miner  ? 
Does  he  apply  for  a  gale  which  is  unoccupied  ?"  Now  that  is  very 

(1)  Law  Kep.  17  Eq.  501). 
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NOKTH,  J.  clear.  It  is  clearly  the  opinion  of  the  Judge  that  the  application 
1884  must  be  for  a  gale  which  is  unoccupied,  and  that  it  was  not  the 
j^^Q  gaveller's  duty  to  consider  any  application  for  a  gale  which 
was  made  at  a  time  when  that  gale  was  already  in  the  posses- 
sion of  somebody  else,  and  I  find  remarks  to  the  same  effect  by 
the  same  Judge  upon  the  hearing  (1).  There,  as  he  points  out, 
"  Beddis's  grant  came  to  an  end  by  his  forfeiture  in  1868,  and  it 
would  be  very  inconvenient  to  treat  the  application  of  Adams 
and /orcZa?^,"  that  is  a  previous  application,  "as  one  subsisting 
after  that  grant,  which  in  fact  was,  under  24  &  25  Vict.  c.  40,  a 
grant  of  the  fee  simple  of  the  gale,  leaving  nothing  in  the  Crown 
but  a  right  of  re-entry  for  forfeiture."  That  case  shews  that  all 
that  the  Crown  has  got  when  the  gale  is  full  is,  the  right  to 
receive  the  rent  and  royalty,  and  also  a  right  of  re-entry  in  case 
of  forfeiture.  It  seems  to  me  that  it  would  be  very  stra,nge  if  the 
construction  were  that  the  application  should  be  treated  as  made 
to  persons  who  had  no  such  rights  but  these.  For  instance, 
supposing  an  application  were  now  made  to  the  Crown  in  respect 
of  property  which  the  Crown  might  get  hereafter  by  escheat, 
it  is  very  unlikely  indeed  that  any  such  application  would  come 
to  anything,  and  an  application  for  a  gale  when  it  is  full  seems 
to  me  really  very  much  in  the  same  position. 

Then  there  is  another  point.  If  Mr.  Wood's  argument  is  correct 
the  decision  of  Bacon,  V.C.,  in  Ex  'parte  Young  and  Grindell  (2) 
was  entirely  misconceived.  There  the  gale  had  been  forfeited 
by  non-user,  and  the  forfeiture  was  held  complete  on  service 
of  the  notice  of  forfeiture  without  actual  re-entry  on  the  part 
of  the  Crown.  Young  and  Grindell  claimed  to  have  it  de- 
clared that  the  forfeiture  was  complete  before  the  21st  and 
24th  of  September,  when  their  applications  were  made.  Now  if 
the  application  could  be  entertained  at  all  times,  there  was  no 
possible  ground  for  arguing  the  question  when  the  forfeiture  was 
declared.  It  would  be  utterly  immaterial  when  the  forfeiture  was 
declared,  because  if  the  forfeiture  had  been  on  the  28th  only,  and 
the  applications  had  been  on  the  23rd  or  24th,  still  if  the  applica- 
tions might  have  been  properly  made  when  the  gale  was  full 
they  ought  to  have  been  entered,  and  there  would  have  been  no 
(1)  5  Ch.  D.  153,  155.  (2)  50  L.  J.  (Ch.)  221. 
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occasion  for  deciding  this  point.    But  not  only  did  no  one  make  NORTH,  J. 
the  suggestion,  but  the  Vice-Chancellor  proceeded  to  deal  with  1884 
the  case  on  the  footing  that  it  was  necessary  for  him  to  decide  James 
at  what  time  the  forfeiture  had  taken  place,  because  (and  this  is  yov'ng 

the  view  he  took)  if  the  forfeiture  had  not  taken  place  before  the   

applications  were  made,  the  applications  could  not  be  entertained. 
The  common  case  of  all  parties  on  that  occasion  was  exactly 
opposite  to  the  present  contention  of  Mr.  Wood.  It  seems  to 
me,  therefore,  that  inasmuch  as  the  applications  made  in  1846 
and  1847  were  made  long  before  there  had  been  any  election  to 
forfeit,  those  applications  were  not  good  applications. 

The  next  point  raised  by  Mr.  Wood  is  that  if  the  first  applica- 
tions were  of  no  use,  then  the  second  application  on  the  28th  of 
September,  1877,  is  good,  because  though  the  first  were  premature 
the  Defendant's  applications  on  the  21st  and  24th  of  September 
were  premature  also,  and  if  that  were  so  the  application  on  the 
28th  of  September  was  the  first  made  when  the  gale  was  empty, 
and  that  is  the  one  which  ought  to  have  effect  given  to  it.  Now 
for  that  purpose  it  is  necessary  to  consider  whether  on  the  21st 
and  24th  of  September,  when  the  Defendant's  applications  were 
made,  the  applications  were  good  or  not.  It  seems  to  me  clear  that 
at  that  time  there  had  been  a  forfeiture,  and  with  respect  to  that 
in  the  first  place  I  refer  to,  without  using  them  in  detail,  the  cases 
mentioned  by  Mr.  Karslake.  The  only  one  I  intend  to  mention,  on 
account  of  some  observations  of  Littledale,  J.,  is  the  case  of  Boherts 
V.  Bavey  (1).  The  case  was  this :  There  was  trespass  for  breaking 
and  entering  the  lands  of  the  plaintiff :  Plea,  that  the  defendant 
had  license  to  dig  and  mine  for  ore  :  Keplication,  that  the  supposed 
license  was  granted  subject  to  a  condition  that  if  the  grantee 
should  neglect  to  work  the  mines  for  a  certain  time,  or  should  fail 
in  the  performance  of  all  or  any  of  the  covenants,  then  and  from 
thenceforth  the  indenture  and  the  liberties  and  license  thereby 
granted  should  cease,  determine,  and  be  iitterly  void  and  of  none 
effect.  The  question  was  what  that  meant.  LittJedale^  J.,  says  (2)  : 
"The  replication  cannot  be  supported;  it  seems  to  me  that, 
according  to  Doe  v.  Bancks  (3),  this  instrument  was  liable  to  be 


(1)  4  B.  &  Ad.  664.  (2)  4  1).  .K:  Ad.  671. 

(3)  4  11     Aid.  401. 
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NOKTH,  J.  rendered  void  only  at  the  election  of  the  grantor.  If  it  had  been 
1884  a  freehold  lease  of  land,  subject  to  a  condition  that  it  should  be 
James  Yoid  on  non-performance  of  covenants,  it  would  have  been  neces- 
sary for  the  lessor  to  avoid  it  by  entry  ;  or,  if  that  were  impossible, 
by  claim.  This  instrument  is  a  mere  license  to  dig,  and  did  not 
pass  the  land.  An  actual  entry,  therefore,  was  unnecessary  to 
avoid  it ;  but  by  analogy  to  what  is  required  to  be  done  in  order 
to  determine  a  freehold  lease,  which,  by  the  terms  of  it,  is  to  be 
void  on  the  non-performance  of  covenants,  it  seems  to  follow  that, 
to  put  an  end  to  this  license,  the  grantor  should  have  given 
notice  of  his  intention  so  to  do.  The  giving  of  such  notice  in 
the  case  of  an  instrument  like  this  is  equivalent  to  an  entry  or 
claim  by  the  grantor  of  a  freehold  estate  to  which  a  condition  is 
annexed."  The  opinions  of  the  other  Judges,  Denman,  C.  J.,  and 
Parlce,  J.,  were  to  the  same  effect. 

I  need  not  refer  to  other  cases  on  that  point,  except  to  the  very 
clear  statement  given  in  the  Court  of  Exchequer  Chamber  in  1871, 
in  the  case  of  ClougJi  v.  London  and  North  Western  Bailway  Com- 
pany (1),  where  the  judgment  was  delivered  by  Mr.  Justice  Mellor, 
but  prepared  by  Lord  BlacTcburn,  as  stated  by  himseK  in  Scarf  v. 
Jardine  (2).  At  page  34  there  is  this  very  clear  statement  of  the 
law,  perhaps  the  clearest  that  can  be  found  anywhere.  What  was 
being  dealt  with  there  was  the  question  when  a  contract  obtained 
by  fraud  could  be  got  rid  of,  and  what  act  would  get  rid  of  it,  and 
the  judgment  is  this  :  "  And  we  further  agree  that  the  contract 
continues  valid  till  the  party  defrauded  has  determined  his  elec- 
tion by  avoiding  it.  And,  as  is  stated  in  Com.  Dig.  Election  (3), 
if  a  man  once  deterriaines  his  election  it  shall  be  determined  for 
ever ;  and,  as  is  also  stated  in  Com.  Dig.  Election  (4),  the  de- 
termination of  a  man's  election  shall  be  made  by  express  words 
or  by  act.  And,  consequently  we  agree  with  what  seems  to  be 
the  opinion  of  all  the  Judges  below,  that  if  it  can  be  shewn  that 
the  London  Pianoforte  Company  have  at  any  time  after  knowledge 
of  the  fraud,  either  by  express  words  or  by  unequivocal  acts, 
affirmed  the  contract,  their  election  has  been  determined  for 
ever.    But  we  differ  from  them  in  this,  that  we  think  the  party 

(1)  Law  Eep.  7  Ex.  26.  (3)  C.  2. 

(2)  7  App.  Cas.  345,  360.  (4)  C.  1. 
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defrauded  may  keep  the  question  open  so  long  as  he  does  nothing  NORTH,  J, 
to  affirm  the  contract.    The  principle  is  precisely  the  same  as  1884 
that  on  which  it  is  held  that  the  landlord  may  elect  to  avoid  a  James 
lease  and  bring  ejectment,  when  his  tenant  has  committed  a  for-  young 

feiture.    If  with  knowledge  of  the  forfeiture,  by  the  receipt  of   ■ 

rent  or  other  unequivocal  act,  he  shews  his  intention  to  treat  the 
lease  as  subsisting,  he  has  determined  his  election  for  ever,  and 
can  no  longer  avoid  the  lease.  On  the  other  hand,  if  by  bring- 
ing ejectment  he  unequivocally  shews  his  intention  to  treat  the 
lease  as  void,  he  has  determined  his  election,  and  cannot  after- 
wards waive  the  forfeiture  :  Jones  v.  Carter  (1).  We  cannot  do 
better  than  to  cite  the  language  of  Bramwell,  B.,  in  Croft  v. 
Lumley  (2),  which  precisely  expresses  what  we  mean.  He  says,  *  The 
common  expression  *  waiving  a  forfeiture,'  though  sufficiently 
correct  for  most  purposes,  is  not  strictly  accurate.  When  a  Lessee 
commits  a  breach  of  covenant  on  which  the  lessor  has  a  right  of 
re-entry,  he  may  elect  to  avoid  or  not  avoid  the  lease,  and  he 
may  do  so  by  deed  or  by  word  ;  if,  with  notice,  he  says,  under  cir- 
cumstances which  bind  him,  that  he  will  not  avoid  the  lease,  or 
he  does  an  act  inconsistent  with  his  avoiding,  as  distraining  for 
rent  (not  under  the  statute  of  Anne),  or  demanding  subsequent 
rent,  he  elects  not  to  avoid  the  lease ;  but  if  he  says  he  will  avoid, 
and  does  an  act  inconsistent  with  its  continuance,  as  bringing  eject- 
ment, he  elects  to  avoid  it.  In  strictness,  therefore,  the  question 
in  such  cases  is,  has  the  lessor,  having  notice  of  the  breach,  elected 
not  to  avoid  the  lease  ?  or  has  he  elected  to  avoid  it  ?  or  has  he 
made  no  election  ?'  In  all  this  we  agree,  and  think  that,  mutatis 
mutandis,  it  is  applicable  to  the  election  to  avoid  a  contract  for 
fraud.  In  such  cases  the  question  is,  has  the  person  on  whom  the 
fraud  was  practised,  having  notice  of  the  fraud,  elected  not  to 
avoid  the  contract?  or  has  he  elected  to  avoid  it?  or  has  he 
made  no  election  ?  We  think  that  so  long  as  he  has  made  no 
election  he  retains  the  right  to  determine  it  either  way,  subject 
to  this,  that  if  in  the  interval  whilst  he  is  deliberating  an  inno- 
cent third  party  has  acquired  an  interest  in  tlio  property,  or  if  in 
consequence  of  his  delay  the  position  even  of  the  wrongdoer  is 
affected,  it  will  preclude  him  from  exercising  liis  right  to  rescind.*' 
(1)  15  M.  &  W.  718.  (2)  0  II.  1.  C.  705. 
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NOKTH,  J.  l^ow,  that  being  the  law,  what  here  took  place  was  this.  In 
1884  May,  1877,  a  formal  notice  was  given  that  if  the  galee  did  not 
James  work  there  would  be  a  forfeiture.  Of  course  if  that  was  all  it 
Young  ^^'ould  not  amount  to  anything.  But  it  was  followed  by  a  notice 
  of  forfeiture,  and  by  an  order  for  the  deput}^  gaveller  to  take  pos- 
session. These  were  deliberate  acts  of  determination,  being  a 
statement  that  an  election  had  been  made, — not  a  mere  threat, — 
and  a  direction  which  was  acted  upon  as  soon  as  the  deputy  gaveller 
was  able  to  act  upon  it,  although  this  did  not  happen  to  be  for 
about  ten  days.  This  was  at  once  communicated  to  MorreWs 
trustees,  and  it  appears  to  me  that  as  soon  as  it  was  communicated 
to  them  there  was  an  end  of  the  matter,  because  this  was  an  act 
which  could  not  have  been  revoked  in  any  way.  MorreWs  trustees 
would  have  had  a  right  to  say,  "  You  elected  to  determine,  and 
communicated  that  to  us,  and  we  at  this  time  are  perfectly 
free."  And  in  the  same  way,  as  they  were  bound  by  it,  and  had 
the  benefit  of  it,  the  other  parties  giving  the  notice  were  also 
bound  by  it,  and  they  had  the  benefit  of  it.  Then  I  find  that 
this  very  point  was  decided  by  Yice-Chancellor  Bacon,  because, 
although  Mr.  Wood  put  it  to  me  that  all  he  decided  was  that 
there  was  a  notice,  at  any  rate,  as  early  as  the  17th,  I  find  in 
the  note  at  the  end  of  the  report  that  the  order  made  is  this  (1) : 
"  Order  the  applications  on  the  21st  and  24th  of  September  to  be 
entered  in  that  order,  the  forfeiture  being  declared  to  be  on  the 
17th."  Therefore  there  was  an  express  decision  by  the  Yice- 
Chancellor  that  the  forfeiture  did  take  place  at  that  time.  Now 
Mr.  Wood  says  that  his  client  was  not  a  party  on  that  occasion, 
and  that  is  perfectly  true.  It  is  not,  therefore,  a  decision  against 
him  in  the  sense  of  being  res  judicata,  but  as  against  him  it  is  a 
case  so  precisely  in  point,  so  undistinguishable  from  the  present, 
that,  there  being  no  decision  of  any  sort  to  the  contrary,  I  should 
not  hesitate  for  a  moment  to  follow  the  decision  of  the  Yice- 
Chancellor  on  that  point,  even  if  my  view  were  more  doubtful 
than  it  is.  But  independently  of  that,  I  quite  agree  in  the  view 
that  he  took.  What  took  place  is,  however,  not  really  important, 
because  the  re-entry  on  the  28th  is  entirely  immaterial,  as 
re-entry  in  the  case  of  the  Crown  is  not  necessary.  If,  therefore, 
(1)  50  L.  J.  (Ch.)  223. 
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in  the  case  of  a  subject  it  would  have  been  necessary — and  here  I  NORTH,  J. 
do  not  think  it  would,  because  it  appears  to  me  that  the  giving  1884 
the  notice  was  all  that  need  be  done  under  the  circumstances —  James 
but  even  supposing  it  were  necessary  in  the  case  of  any  party  young 

other  than  the  Crown,  it  was  not  necessary  in  the  case  of  the   

Crown.  In  my  opinion,  therefore,  the  gales  were  not  full  at  the 
time  when  the  applications  of  the  Defendants  were  made.  That 
being  so,  those  applications  were  good,  and  prior  to  the  subse- 
quent applications  of  the  Plaintiffs,  and  the  Defendants,  therefore, 
are  entitled  under  their  applications. 

Under  these  circumstances  the  Plaintiffs'  case  fails,  and  the 
action  is  dismissed  with  costs. 

Solicitors  for  Plaintiffs:  Peacock  &  Goddard,  agents  for  /. 
Hullett,  Coleford. 

Solicitors  for  Defendants:  Starling  &  Gihlett,  eigents  for  "TF. 
Boherts,  Jim.,  Coleford. 

.0.  M. 


MAYOE  OF  NEW  WINDSOK  v.  STOVELL.  north,  j. 

[1877    N.  97.] 

FuUic  Ilealth  Act,  1848  (11  &  12  Vict  c.  63),  .s-.  48— Local  Board— Drainage- 
Binding  Successors — Trustees — Improvident  Bargain — Ultra  vires — Change 
of  Circumstances. 

Under  the  Public  Ilealth  Act,  1848,  s.  48,  the  owner  of  land  adjoining  a 
district  by  deed  agreed  with  the  local  board  to  do  certain  works  and  pay 
£10  a  year,  and  the  board  gave  him  leave  to  drain  through  their  drain  all 
sewage  from  the  property  and  houses  then  belonging  to  the  landowner  and 
from  any  houses  thereafter  to  be  erected  on  the  property.  Many  more 
houses  were  afterwards  erected  and  the  urban  sanitary  authority  (which 
had  succeeded  the  local  board)  were  under  a  new  Act  of  Parliament  pre- 
vented from  passing  as  before  the  sewage  througli  the  drain  into  tlio 
Thames : — 

Held,  that  the  deed  was  not  tdtra  vires,  and  that  the  board  could  bind 
their  successors  as  to  the  sewage  of  houses  not  then  in  existence. 

Held,  that  though  the  board  were  trustees  for  the  ratepayers  tliey  had 
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NOETH,  J.         exercised  their  discretion,  and  the  agreement  did  not  appear  at  the  time 
jgg^  improvident,  and  its  turning  out  badly  for  them  did  not  affect  it. 

v.^v^  Held,  that  the  law  being  altered  so  as  to  prevent  the  discharge  of  sewage 

Mayok  of  into  the  Thames  was  no  ground  for  setting  aside  the  deed. 

New  Windsor 

V.  TT\ 

Stovell.  X  HE  Defendants  in  this  case  were  the  trustees  and  the  owners 
of  the  Glewer  estate,  consisting  of  about  300  acres,  qf  which  about 
140  acres  were  available  for  building  purposes,  eighteen  acres 
being  within  the  borough  of  New  Windsor,  In  the  year  1857 
Mr.  Arthur  Vansittart  was  the  owner  of  the  estate,  on  which  about 
fifty  houses  had  then  been  built,  and  other  parts  had  been  adver- 
tised to  be  let  for  building. 

The  Plaintiffs  were  the  urban  sanitary  authority  for  the  district 
of  the  borough  of  New  Windsor  and  represented  the  former  local 
board  of  health  for  the  borough  of  New  Windsor,  in  whom  the 
sewers  of  that  district  were  in  1857  vested  under  the  Fublic  Health 
Act,  1848  (11  &  12  Yict.  c.  63).  The  48th  section  of  that  Act 
enabled  any  owner  of  premises  adjoining  any  district  to  cause 
any  sewer  or  drain  from  such  premises  to  communicate  with  any 
sewer  of  the  local  board  upon  such  terms  as  should  be  agreed 
^  upon,  or  in  case  of  dispute,  as  should  be  settled  by  arbitration. 
And  by  the  interpretation  clause  the  word  "  premises  "  included 
messuages,  buildings,  lands,  and  hereditaments  of  any  tenure. 

Early  in  1857  Mr.  A.  Vansittart  applied  to  the  local  board  as 
to  the  drainage  of  his  estate  into  their  main  sewer.  Correspond- 
ence took  place  and  resolutions  were  passed  by  the  board,  a 
committee  of  which  viewed  the  place.  Ultimately  an  indenture 
was  made  between  Mr.  Vansittart  and  the  local  board,  by  which 
Mr.  Vansittart  agreed  to  construct  (amongst  other  works)  a  brick 
barrel  drain  of  287  yards  (part  of  which  was  in  the  borough  and 
used  by  the  local  board)  communicating  with  the  sewer  of  the 
local  board,  and  to  pay  £10  a  year  to  the  local  board ;  and  the 
local  board  for  themselves,  their  successors  and  assigns,  did  "  give 
and  grant  unto  the  said  A.  Vansittart,  his  heirs  and  assigns,  full 
and  free  leave,  license,  and  permission  for  him  and  them  to  drain 
and  carry  off  and  permit  to  flow  into  and  through  the  said  barrel 
drain  ....  all  the  drainage  and  sewage  from  the  said  property 
and  houses  now  belonging  to  him  the  said  A.  Vansittart  at  Cleiver 
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aforesaid,  and  any  houses  hereafter  to  be  erected  on  the  said  NOETH,  J. 
property."    Mr.  Vansittart  constructed  the  barrel  drain  and  other  i884 
works  and  had  duly  paid  the  £10  a  year.    Many  more  houses  had    mayoe  of 
been  built  on  the  Clewer  estate  since  1857,  and  the  sewage  of  the  New  Windsor 
whole  was  discharged  into  the  sewer  of  the  local  board  and  thence  Stovell. 
into  the  Thames. 

Under  the  provisions  of  an  Act  passed  in  1866  the  Conservators 
of  the  Thames  had  taken  proceedings  against  the  Plaintiffs  re- 
quiring them  to  discontinue  the  flow  of  sewage  into  the  Thames^ 
and  the  Plaintiffs  had  been  compelled  to  give  an  undertaking  to 
build  a  new  sewer.  The  Plaintiffs  alleged,  as  appeared  to  be  the 
fact,  that  according  to  the  powers  of  the  Conservators  they  would 
be  compelled  to  erect  pumping  apparatus,  and  that  the  cost  which 
would  be  necessary  to  enable  the  Plaintiffs  to  dispose  of  the 
drainage  of  the  Clewer  estate  would  be  very  great,  and  that  they 
would  be  compelled  to  make  large  additional  provisions  for  dis- 
posing of  that  drainage. 

The  Plaintiffs  brought  this  action  against  the  present  owners  of 
the  Clewer  estate,  alleging  that  the  deed  of  1857  had  been  made 
only  on  the  basis  of  the  then  existing  arrangements  for  the  flow 
of  sewage  into  the  Thames  ;  that  the  deed  was  unreasonable  and 
<altra  vires  of  the  local  board  and  was  not  binding  on  the  Plaintiffs, 
and  that  the  provisions  as  to  future  houses  were  void  ;  and  that 
the  indenture  was  erroneously  prepared.  And  the  Plaintiffs 
prayed  a  declaration  that  the  deed  of  1857  was  ultra  vires  and 
void ;  or,  if  necessary,  that  it  might  be  rectified  and  confined  to 
the  sewage  from  houses  built  before  1857  ;  or  that  it  might  be 
declared  to  be  no  longer  binding  on  the  Plaintiffs ;  and  for  an 
injunction. 

Bavey,  Q.C.,  Everitt,  Q.C.,  and  C.  Healeijy  for  the  Plaintifts  : — 

The  local  board  was  only  empowered  as  to  the  sewage  of  then 
existing  houses,  and  could  not  bind  its  successors  as  to  houses  not 
then  built  or  contemplated.  In  consequence  of  the  action  of  the 
Conservators,  a  heavy  expense  of  pumping  and  otherwise  will  be 
laid  on  the  ratepayers  by  this  additional  sewage.  T^liis  shews 
how  improbable  it  is  that  the  Legislature  should  have  intended 
to  give  power  to  the  local  board  to  make  an  ngrGeiuent  whicli 
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NOKTH,  J.  would  burden  the  ratepayers  to  all  time  and  under  any  change  of 
1884       circumstances.    The  surviving  members  of  the  local  board  have 

Mayor  of  made  affidavits  that  the  deed  was  not  understood  or  intended  to 
^Ew  Windsor  extend  to  houses  not  then  built.    There  seems  to  be  no  authority 

Stovell.    on  this  48th  section. 

[NoETH,  J.,  referred  to  Oceanic  Steam  Navigation  Company  v. 
Sutherherry  (1).] 

In  Clay  v.  Bufford  (2)  a  lease  by  directors  was  set  aside.  A 
local  board  cannot  contract  to  give  a  future  easement,  and  so 
fetter  their  successors.  At  all  events,  the  deed  is  inoperative  as 
to  the  new  houses,  and  must  be  confined  to  the  old  houses.  But 
this  deed  is  clearly  a  mistake,  as  the  board  did  not  understand 
what  they  were  doing :  Wood  v.  Saunders  (3) ;  Harris  v.  Peppe- 
rell  (4) ;  Attorney -General  v.  Acton  Local  Board  (5). 

Sir  F,  Herschell,  S.G.,  Barher,  Q.C.,  and  Be  Castro,  for  the 
principal  Defendants : — 

Sect.  48  does  not  leave  an  absolute  discretion  to  the  board,  who 
must  submit  to  arbitration  if  they  refuse  to  allow  the  communi- 
cation. If  that  had  been  done,  what  pretence  could  there  be  to 
set  the  award  aside,  and  where  is  the  difference  ?  The  Act  does 
not  limit  the  powers  of  the  board,  and  the  only  limit  is  as  to  the 
size  of  the  sewer.  Is  it  contended  that  a  separate  application 
must  be  made  for  each  new  house  ?  What  would  the  builder 
and  what  would  the  board  have  to  do  ?  There  would  be  no  sewer 
to  make.  When  the  sewer  is  made,  the  landowner  must  have  a 
right  to  use  it.  It  cannot  be  doubted  that  the  intention  of  both 
parties  was  that  the  whole  estate  should  be  drained  into  this 
sewer. 

B,  B.  Bogers,  and  W.  C.  Bruce,  for  other  Defendants. 
Bavey,  in  reply  : — 

If  a  new  house  is  built  the  owner  must  apply,  and  the  board 
may  say  that  the  sewer  is  not  large  enough. 

(1)  16  Ch.  D.  236.  (3)  Law  Kep.  10  Ch.  582. 

(2)  5  De  G.  &  Sm.  768.  (4)  Ibid.  5  Eq.  1. 

(5)  22  Ch.  D.  221. 
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Aug.  2.     KORTH,  J. :—  NOETH,  J. 

Three  questions  are  raised  in  this  case.    The  first  which  I  will  i^^"^ 


deal  with  is  the  question  whether  the  deed  as  it  now  stands  is    Mayor  of 
correct  or  not,  and  whether  the  intention  of  the  parties  was  really  v. 
something  different,  so  that  the  deed  must  be  put  in  a  right  ^^o^^ll. 
shape  in  order  to  effectuate  what  was  their  intention.    [His  Lord- 
ship then  stated  the  terms  of  the  deed  and  the  evidence  as  to 
what  took  place  before  the  execution  of  the  deed,  coming  to  the 
conclusion  that  there  was  no  evidence  of  a  mistake  common  to 
both  sides,  and  that  there  was  nothing  to  shew  that  it  did  not 
carry  out  the  intention  of  all  parties  at  the  time  when  it  was 
executed.] 

The  second  point  raised  is  that  the  deed  itself  was  idtra  vires, 
because  the  board  were  in  effect  entering  into  a  bargain  which 
amounted  to  a  settlement  of  the  price  to  be  paid  for  every  future 
communication  with  the  sewer  of  the  board,  and  this  was  outside 
their  powers.  That,  however,  if  true,  would  not  enable  me  to 
say  that  the  deed  was  void.  As  regards  the  surface  drainage, 
and  as  regards  the  existing  houses  it  is  clear  beyond  all  question 
that  the  settlement  was  entirely  within  their  powers.  The  only 
question,  therefore,  is  whether  it  can  be  said  that  they  were  going 
beyond  their  powers  as  regarded  houses  which  were  not  then  in 
existence,  but  should  be  erected  afterwards.  The  words  of  the 
section  are :  "  Be  it  enacted  that  any  owner  or  occupier  of 
premises  adjoining  or  near  to  but  beyond  the  limits  of  any  dis- 
trict, may  cause  any  sewer  or  drain  of  or  from  such  premises 
to  communicate  with  any  sewer  of  the  local  board  of  health  upon 
such  terms  and  conditions  as  shall  be  agreed  upon  between  sucli 
owner  and  occupier  and  such  local  board,  or,  in  case  of  dispute, 
as  shall  be  settled  by  arbitration  in  the  manner  provided  by  this 
Act."  It  is  said  that  this  section  conferred  a  discretionary  power 
upon  the  board  as  trustees  or  quasi  trustees,  and  that  tliey  could 
not  exercise  it  as  to  the  drainage  of  property,  and  could  not 
agree  as  to  communications  to  be  made,  or  do  anytliiug,  except 
with  respect  to  what  was  actually  in  existence  at  tlie  time ;  and 
it  is  said  that  after  that  arrangement  a  fresh  bargain  must  be 
entered  into  with  respect  to  every  communication  to  be  made 
after  that  date  from  a  liouse  not  then  t^xislini;-  with  the  sewer  of 
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NOETH,  J.  the  board  either  mediately  or  immediately.  As  regards  that 
1884  section,  it  does  not  seem  right  to  say  that  it  is  a  case  in  which 
Mayoe  of   the  board  are  acting  as  trustees  in  the  sense  in  which  it  was  put. 

SfEw  Windsor  doubt  it  is  left  to  them  to  settle  the  terms  and  conditions, 
Stovell.  and  inasmuch  as  those  terms  and  conditions  did  not  affect  them 
individually,  but  affected  the  ratepayers,  they  were  so  far  acting 
on  behalf  of  other  persons.  But  the  power  given  them  is  to  make 
an  arrangement  as  to  the  terms  and  conditions  of  the  work,  and 
there  is  nothing  which  enables  them  to  say  that  it  shall  not  be 
done  at  all.  Under  this  Act,  in  case  the  terms  should  not  be 
agreed  upon  they  might  be  settled  by  arbitration.  Under  the 
Puhlic  Eealth  Act,  1866  (29  &  30  Yict.  c.  90,  s.  9),  for  the  first 
time,  an  additional  power  is  given  of  having  disputes  settled  by 
two  justices.  That  clause  appears  almost  verbatim  in  the  Puhlie 
Health  Act,  1875,  except  that  instead  of  two  justices  a  court  of 
summary  jurisdiction,  which  means  the  same  thing,  is  men- 
tioned. 

This  was  a  case  in  which,  in  my  opinion,  the  owner  of  the 
adjoining  property  had  a  right  to  have  the  communication  made,, 
as  was  decided  by  Vice-Chancellor  Malins  in  the  similar  case  of 
Newington  Local  Board  v.  Gottingham  Local  Board  (1).  The  Yice- 
Chancellor  says  (2) :  "  I  have  paid  great  attention  to  the  case^ 
which  has  been  ably  argued,  and  I  feel  bound  to  come  to  the 
conclusion  that  it  is  the  right  of  every  owner  without  the  district 
to  consider  what  will  be  most  convenient  to  him.  It  cannot,  I 
think,  be  better  illustrated  than  by  the  case  of  the  Botanic 
Garden,  which  lies  immediately  contiguous,  so  that  nothing  could 
be  more  advantageous  to  them,  nothing  more  obvious  to  them 
when  building  upon  their  ground,  than  to  do  that  which  it  would 
be  their  duty  to  do,  and  drain  into  the  nearest  sewer,  and  that 
sewer  is  the  sewer  of  the  Gottingham  district."  I  should  say  that 
the  proprietors  of  the  Botanic  Gardens  were  the  owners  of  about 
fifty-five  acres  of  land,  which  they  were  proceeding  to  lay  out  for 
building  ground ;  so  that  there  was  a  building  estate  of  consider- 
able size.  Then  the  Yice-Chancellor  says :  "  That  is  the  right 
which  they  have  proceeded  to  exercise,  and  that  is  the  right 
which,  according  to  my  view,  is  clearly  conferred  upon  them  by 
(1)  12  Ch.  D.  725.  (2)  12  Ch.  D.  733. 
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the  22nd  section  of  the  Act  of  1875/'  or  in  the  present  case  by  NOETH,  j. 
the  Act  of  1848.    If  that  is  so,  there  was  a  right  on  the  part  of  1884 
Mr.  Vansittart  to  have  the  sewer  made  to  communicate  with  his    mayor  of 
land,  and  on  what  terms  ?    The  terms,  no  doubt,  are  to  be  settled,  New  Windsoi 
and  if  the  parties  cannot  agree,  the  terms  are  to  be  settled  by  Stovell. 
arbitration,  and  when  so  settled,  notwithstanding  any  objection 
on  the  part  of  the  board,  they  would  be  binding,  and  the  right  to 
connect  with  the  sewer  would  arise.    As  soon  as  that  has  been 
done  everything  contemplated  by  the  section  has  been  done,  and 
I  do  not  see  how  after  that  anything  further  remains  to  be  done. 

It  is  said  that  the  board  would  have  a  difficulty  in  knowing 
upon  what  terms  to  settle,  because  they  could  not  know  what 
would  be  done  with  the  land,  how  many  houses  would  be  built 
upon  it,  or  what  burden  might  be  cast  on  them.  That  is  one  of 
the  difficulties  with  which  they  have  to  contend,  and  they  must 
deal  with  it  by  taking  care  that  the  terms  which  are  made  limit  the 
number  of  houses,  or  require  a  payment  in  respect  of  them  which 
will  be  a  fair  remuneration,  as  Vice-Chancellor  Malins  pointed 
out  in  the  same  case,  saying  (1) :  "  It  appears  to  me,  therefore, 
that  when  the  Neivington  Board  entered  into  this  arrangement 
with  the  Cottingham  Board,  they  were  bound  to  consider  what, 
under  the  existing  law,  was  the  chance  of  the  drainage  being- 
increased  by  persons  other  than  those  who  had  a  strict  right  to 
drain  into  the  Cottingham  sewer.  They  were  bound  to  enter  into 
a  calculation  how  far  the  sewage  would  be  increased,  and  to  make 
their  sewer  of  the  size  which  was  calculated,  not  only  to  dispose 
of  the  actual  sewage,  but  of  that  sewage  which  would  be  added  to 
it,  in  the  exercise  of  the  power  which  appears  then  to  have 
existed,  and  which  undoubtedly  exists  under  the  subsequent  Act 
of  Parliament.  Therefore  it  is  an  inconvenience  which,  as  it 
-  appears  to  me,  they  are  bound  to  suft'er,  and  the  right  is  perfectly 
clear."  Therefore  Mr,  Vansittart  having  a  right  to  make  this 
connection,  and  to  have  all  the  provisions  of  this  section  imme- 
diately carried  out,  the  board  must  do  the  best  they  can  for  the 
purpose  of  fixing  the  terms,  and  inust  fix  them  fairly  and  reason- 
ably. Unless  the  terms  are  complied  with  the  connection  can- 
not be  made,  but  as  soon  as  they  have  been  complied  witli,  the 

(1)  VI  oil.  1).  iwi. 
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NORTH,  J.  connection  is  to  be  made,  and,  as  it  seems  to  me,  there  is  an  end 
1884  of  the  matter.  Under  these  circumstances  the  section  is,  in  my 
Mayor  OF  opinion,  equivalent  to  a  grant  to  the  owner  of  the  adjoining 
STew  Windsor  of  a  right  to  have  the  connection  made  and  to  use  the 
Stovell.  connection  when  made.  There  are  no  express  words  as  to  user, 
but  I  consider  that  the  direction  to  make  the  communication 
carries  with  it  the  right  to  do  what  was  the  only  purpose  in  con- 
templation when  the  terms  were  arranged. 

Then  it  is  said  that  this  must  in  some  way  be  limited  to  the 
property  in  the  state  in  which  it  was  at  the  time,  and  that  the 
occupier  of  lands,  buildings,  or  hereditaments,  who  has  brought 
the  section  into  play,  must  have  had  this  right  conferred  on  him 
simply  with  respect  to  the  land  as  it  stood  at  the  time,  and  it  was 
said  that  the  case  of  Wood  v.  Saunders  (1)  was  an  authority  for 
that  proposition ;  but  I  do  not  think  it  is  so  in  any  way.  If  the 
judgment  of  the  Vice-Chancellor  Hall  is  looked  at  as  fully  set  out 
in  the  WeeMy  Beporter,  instead  of  the  short  note  of  it  in  10  Ch.  D. 
583,  it  will  be  seen  that  what  he  went  on  was  the  express  terms  of 
the  grant  as  construed  with  regard  to  the  circumstances  disclosed 
on  the  face  of  the  deed.  He  considered  that  the  grant  of  a  right  of 
sewage  was  limited  to  the  existing  house,  because,  amongst  other 
reasons,  the  power  to  make  any  substantial  change  in  the  house 
was  expressly  negatived,  as  the  deed  required  the  house  to  remain 
as  it  was.  In  the  present  case  I  do  not  see  anything  which  refers 
to  the  houses  or  premises  remaining  in  the  state  in  which  they 
were  at  the  time. 

In  the  case  of  an  easement  by  usage  where  you  have  to 
measure  the  extent  of  the  easement,  not  by  the  terms  of  any 
deed,  as  the  deed  is  ex  hypothesi  lost,  but  simply  from  what  has  been 
done,  there  is  no  way  of  ascertaining  the  extent  of  the  easement 
except  from  what  has  been  done.  But  where  the  deed  of  grant 
is  in  existence  the  grant  is  not  to  be  measured  by  what  has  been 
done  under  it,  as  the  terms  of  the  grant  speak  for  themselves. 
In  Williams  v.  James  (2)  Mr.  Justice  Willes  says :  "  The  distinc- 
tion between  a  grant  and  prescription  is  obvious.  In  the  case  of 
proving  a  right  by  prescription  the  user  of  the  right  is  the  only 

(1)  Law  Eep.  10  Ch.  582 ;  23  W.  E.  514. 

(2)  Ibid.  2  C.  P.  577,  581. 
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evidence.  In  the  case  of  a  grant  the  language  of  the  instrument  NORTH,  J. 
can  be  referred  to,  and  it  is  of  course  for  the  Court  to  construe  1884 
that  language  ;  and  in  the  absence  of  any  clear  indication  of  the  mayor  of 
intention  of  the  parties,  the  maxim  that  a  grant  must  be  construed  New  Windsor 
most  strongly  against  the  grantor  must  be  applied.  Accordingly,  Stovell. 
in  South  Metropolitan  Cemetery  Company  v.  Eden  (1),  where  a  grant 
was  produced  without  stating  the  object  of  the  grant,  it  was  the 
opinion  of  the  Judges  that  the  grant  was  general,  and  that  the 
way  in  that  case  might  be  used  to  any  part  of  the  land  to  which 
the  way  was  granted."  Again,  in  United  Land  Company  v.  Great 
Eastern  Bailway  Company  (2),  the  point  was  this,  as  stated  in  the 
head-note :  "  A  railway  company  taking  land  compulsorily,  con- 
tracted to  make  communications  by  level  crossings  between  two 
severed  portions  of  an  estate.  The  estate  then  consisted  of  marsh 
or  mud-land,  and  was  subject  to  a  statutory  prohibition  against 
being  built  upon.  The  prohibition  having  been  afterwards 
removed,  and  the  land  becoming  applicable  for  building  pur- 
poses : — Held,  that  a  right  of  way  over,  under,  or  across  a  railway 
was  prima  facie  general  and  not  restricted  to  purposes  to  which 
the  land  was  applicable  at  the  time  the  right  arose ;  and  the 
right  being  unrestricted  in  terms  gave  the  owners  and  occupiers 
of  the  land  the  use  of  the  level  crossings  for  all  purposes  con- 
nected with  houses  or  buildings  subsequently  erected  or  to  be 
erected  on  the  estate,  but  not  so  as  to  obstruct  the  proper  working 
of  the  railway."  In  Neivcomen  v.  Coulson  (3)  the  Master  of  the 
Kolls  put  a  very  clear  interpretation  upon  the  word  "  lands  "  in 
that  case.  It  is  said  that  he  was  there  dealing  simply  with 
the  construction  of  the  Inelosure  Act,  and  of  the  award  in  that 
.  particular  case,  and  so  he  was  ;  but  the  observation  which  he 
made  about  the  meaning  of  the  word  "  lands  "  did  not  turn  on 
the  meaning  of  the  word  in  that  particular  case,  but  on  the 
general  meaning  of  the  word  just  as  it  is  used  in  the  interpreta- 
tion clause  of  the  Act  of  1848,  as  one  of  the  things  to  which  the 
word  "  premises  "  in  the  48th  section  extends.  He  pointed  out 
that  "  land  "  meant  land  in  its  condition  for  the  time  being,  and 
it  is  not  the  less  land  in  the  meaning  of  the  Act  or  of  tlie  award, 


(1)  IG  C.  B.  J  2. 


(2)  Law  Hop.  17  i'.^.  138. 
(.".)  T)  Ch.  1>.  133. 
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NOETH,  J.  because  houses  are  afterwards  built  upon  it.    That  was  a  case  of 
1884       a  right  of  way  to  land,  and  in  this  case  I  am  dealing  with  a  right 
Mayoe  op    to  have  sewage  flowing  away  from  land,  and  we  have  nothing  to 
STewWindsok     ^jj-j^  the  question  what  houses  existed  on  it  at  the  time  when 
Stovell.    the  grant  was  made. 

There  is  besides  the  more  recent  case  of  Finch  v.  Great 
Western  Bailway  Company  (1),  in  which  the  whole  law  was  gone 
into  and  explained,  and  Newcomen  v.  Coulson  (2)  was  recognised 
and  followed.  Those  cases  satisfy  me  that  the  proper  construc- 
tion to  be  put  upon  the  word  "  premises,"  as  used  in  this  section, 
is  premises  in  the  state  in  which  they  are,  not  at  the  time  when 
the  Act  was  passed  or  when  the  arrangement  was  come  to,  but  at 
all  times  thereafter  and  whatever  the  state  they  may  be  in. 

Then  it  is  said  that  it  is  almost  impossible  to  believe  that 
such  can  be  the  true  construction  of  the  Act,  because  the  result 
will  be  so  disastrous  to  the  local  board.  But  in  the  first  place, 
if  the  arrangement  was  within  their  powers,  its  turning  out 
badly  for  them  would  not  affect  it ;  and  in  the  next  place,  there 
was,  in  my  opinion,  nothing  improvident  or  unreasonable  about 
it.  Whether  the  terms  arrived  at  were  good  or  bad,  I  have  no 
means  of  judging,  but  the  local  board  were  in  a  position  to  judge 
what  burden  the  existence  of  the  sewer  would,  under  all  the 
circumstances  under  which  the  sewer  might  be  used,  cast  upon 
them ;  and  I  see  no  reason  to  doubt  that  they  considered  that 
£10  a  year,  with  the  cost  of  making  the  drain  of  the  dimensions 
specified,  partly  through  the  land  of  the  local  board,  was  a  fair 
return  for  what  was  acquired  by  Mr.  Vansittart,  It  is  quite 
true  that  events  have  since  taken  place  which  were  not  in  the 
contemplation  of  the  parties,  and  which  would  make  it  desirable 
to  throw  a  larger  burden  upon  the  person  who  owns  these  houses, 
but  it  does  not  appear  to  me  that  that  affects  the  question. 

There  is  one  further  observation  to  be  made.  At  the  time 
when  the  Act  was  passed  other  Acts  had  been  passed  giving 
similar  powers  under  similar  circumstances;  not  of  course  in 
exactly  the  same  terms,  and  it  may  be  said  that  the  construction 
of  one  Act  does  not  throw  much  light  on  the  construction  of 
another  Act ;  but  one  Act  I  think  it  not  immaterial  to  refer  to, 
(1)  5  Ex.  D.  254.  (2)  5  Cli.  D.  133. 
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the  Towns  Improvement  Act,  10  &  11  Vict.  c.  34,  the  34th  section  nokth,  j. 
of  which  provides  for  a  similar  communication  being  made  on  1884 
payment  of  a  reasonable  sum  of  money.    Now  the  "  reasonable    mayor  of 
sum"  must  necessarily  be  a  payment  once  for  all,  and  though -^^^^ ^^^^^^^ 
the  words  in  that  Act  are  different,  they  shew  that  at  that  time  Stovell. 
what  was  contemplated  was  a  provision  to  be  made  once  for  all. 
[His  Lordship  then  referred  to  the  contention  raised  by  the 
statement  of  claim,  and  at  the  bar,  that  the  deed  ought  to  be 
rectified  on  the  ground  that  it  was  entered  into  solely  on  the 
basis  that  the  discharge  of  sewage  into  the  Thames  would  be  per- 
mitted to  continue ;  and  his  Lordship  referred  to  the  evidence  of 
members  of  the  local  board  that  such  was  their  intention.  His 
Lordship  was  of  opinion  that  there  was  no  agreement  to  that 
effect,  though  the  parties  probably  thought — if  they  thought 
about  it  at  all — that  the  sewage  would  continue  to  flow  into  the 
Thames.']    That  it  was  any  part  of  the  agreement  between  them, 
or  that  the  alteration  by  the  Legislature  of  that  state  of  things 
conferred  any  right  to  have  the  agreement  altered,  is  an  argument 
which  I  cannot  entertain.    The  operation  of  the  deed  was  not  in 
any  way  limited  or  intended  to  be  limited  to  the  time  when  the 
sewage  flowed  into  the  Thames,  and  therefore  that  part  of  the 
contention  cannot  be  supported. 

Under  these  circumstances  the  action  must  be  dismissed  with 
costs. 

Solicitors  for  Plaintiffs  :  A.  S.  Laivson,  agents  for  C.  T.  Phillips, 
Windsor. 

Solicitors  for  Defendants  :  G.  L.  P.  Eyre  Co.,  agents  for 
Long  &  Co.,  Windsor ;  Longlouriie  cC*  Co. ;  Marldnj,  Wilde,  & 
Burra. 

0.  M. 
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PEAKSON,J.  In  re  BLACHFOED. 

1884  BLACHFOED  v.  W0E8LEY. 

[1882    B.  2137.] 

Legacy — Interest — Delay  in  realization  of  Estate — Statute  of  Limitatio7is — 
37  &  38  Vict.  c.  57,  s.  10. 

The  property  of  a  testatrix  who  died  in  1869  consisted  mainly  of  a 
reversionary  interest.  This  interest  was  not  sold  by  the  executors,  and  it 
did  not  fall  into  possession  until  1881.  In  the  opinion  of  the  Court  the 
executors  had  acted  for  the  benefit  of  the  estate  in  not  selling  the  lever- 
sion : — 

Held,  that  legatees  under  the  will  who  had  waited  for  the  payment  of 
their  legacies  until  after  the  falling  in  of  the  reversion  were  entitled,  not 
merely  to  six  years'  arrears  of  interest,  but  to  interest  on  their  legacies 
from  the  expiration  of  one  year  after  the  death  of  the  testatrix. 

FuETHEE  CONSIDEEATION. 

This  action  was  brought  for  the  administration  of  the  estate  of 
Ellen  Margaret  Blackford,  who  died  on  the  1st  of  February,  1869. 
By  her  will,  dated  the  31st  of  January,  1867,  the  testatrix  gave, 
devised,  and  bequeathed  to  Thomas  Cox  and  Jonathan  Worsley 
(whom  she  thereby  appointed  trustees  and  executors  of  her  will), 
their  heirs,  executors,  administrators,  and  assigns,  all  her  real  and 
personal  estate,  upon  trust  for  sale  and  conversion  as  therein 
mentioned,  and  to  stand  possessed  of  the  proceeds  of  sale  and 
conversion  in  trust  to  pay,  and  she  thereby  gave  and  bequeathed 
certain  legacies,  one  of  which  was  a  legacy  of  £2000  to  her  father, 
T,  J.  Blachford,  By  a  codicil  dated  the  1st  of  February,  1869, 
the  testatrix  revoked  the  appointment  of  Thomas  Cox  as  trustee 
and  executor,  and  appointed  her  father  in  his  place.  The  exe- 
cutors both  proved  the  will,  and  acted  as  trustees.  The  estate  of 
the  testatrix  consisted  mainly  of  a  reversionary  interest  which 
was  not  sold  by  the  executors,  and  did  not  fall  into  possession 
until  March,  1881. 

On  the  18th  of  December,  1843,  a  fiat  in  bankruptcy  issued 
against  T,  J.  Blachford,  and  on  the  27th  of  February,  1844,  he 
was  adjudicated  a  bankrupt.  The  bankruptcy  was  never  closed, 
and  he  did  not  obtain  an  order  of  discharge.    On  the  17th  of 
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re 

Blachford. 
Blachfoei> 

V. 

WORSLEY- 


March,  1882,  the  official  assignee  in  the  bankruptcy  gave  notice  toPEAESON,J. 
the  executors  of  the  testatrix  that  he  claimed  the  legacy  of  £2000.  1884 

From  the  year  1858  down  to  the  year  1870  T.  J.  Blachford  was  in 
intrusted  by  a  Miss  Byder  with  various  sums  of  money  to  invest 
on  her  behalf,  and  on  the  3rd  of  April,  1882,  an  account  was 
stated  between  them,  by  which  it  appeared  that  there  was  a 
balance  of  £2009  lis.  5d.  due  from  him  to  her.  She  requested 
him  to  give  her  security  for  this  balance,  and  he,  on  the  3rd  of 
April,  1882,  executed  a  deed  by  which  he  assigned  the  legacy 
of  £2000  to  her  by  way  of  mortgage  to  secure  the  balance  of 
£2009  lis.  5d.  On  the  5th  of  April,  1882,  she  gave  notice  of 
this  assignment  to  the  executors. 

The  action  was  brought  by  a  residuary  legatee. 

One  question  was  whether  the  official  assignee  in  the  bank- 
ruptcy of  T.  J.  Blachford  or  Miss  Byder  was  entitled  to  priority 
in  regard  to  the  legacy  of  £2000. 

Peaeson,  J.,  held  that  as  the  official  assignee  had  given  notice 
to  the  executors  first  he  was  entitled  to  priority. 

Another  question  was  whether  interest  was  payable  on  the 
legacy  from  one  year  after  the  death  of  the  testatrix,  or  only  for 
six  years. 

Cozens-Hardy,  Q.C.,  and  Chisholm  Batten,  for  the  Plaintiff: — 
The  legatee  is  entitled  to  only  six  years*  arrears  of  interest. 
Under  the  old  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27),  s.  42, 
it  was  held  that  there  was  an  exception  from  the  limitation  of  six 
years  for  the  recovery  of  interest  on  a  legacy  in  the  case  of  an 
express  trust.  But  now,  by  sect.  10  of  the  Limitation  Act  of  1874 
(37  &  38  Vict.  c.  57),  that  exception  is  abolished. 

[Pearson.  J. : — The  legatees  might  liave  insisted  on  the  rever- 
sionary property  being  sold  for  the  purpose  of  paying  them,  but 
they  did  not.  Ought  they  not  to  have  interest  from  the  end  of 
one  year  after  the  death  of  the  testatrix  ?] 

Barnes,  for  tlie  executors : — 

In  Gough  v.  Bult  (I)  interest  was  allowed  on  a  legacy  tor 
(I)  K)  Sim.  3L>3. 
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PEAKSON,J.  twenty-five  years,  and  that  case  was  in  effect  affirmed  in  Thomson 
1884       V.  Eashvood  (1).    The  Limitation  Act  of  1874  makes  no  difference  ; 
sect.  10  applies  only  when  the  legacy  is  charged  on  or  payable 
Blachfokd.        ^£  g^^y        or  rent,  and  secured  by  an  express  trust.    In  the 
present  case  the  legacy  is  not  so  charged  or  payable  or  secured. 


WOESLEY. 


Goohson,  Q.C.,  and  Gordery,  for  the  official  assignee  in  the 
bankruptcy  of  T.  J,  Blackford  : — - 

The  bankrupt  being  also  an  executor  could  not  sue  himself; 
the  Statute  of  Limitations  has,  therefore,  no  application.  So  long 
as  the  characters  of  debtor  and  creditor  are  united  in  the  same 
person  the  creditor's  remedy  is  suspended,  and  the  Statute  of 
Limitations  has  no  effect :  Binns  v.  Nichols  (2).  Earl  of  Milltown 
V.  Trench  (3),  Turner  v.  Buck  (4),  shew  that  interest  is  payable 
from  a  year  after  the  testatrix's  death. 

GozenS'Hardy,  in  reply : — 

The  assignee  could  sue  the  executors.  The  right  to  interest  is 
regulated  entirely  by  the  statute ;  and  it  is  immaterial  whether 
the  estate  benefited  by  the  delay  in  realizing  the  reversionary 
interest.  Sect.  10  of  the  Act  of  1874  gets  rid  of  the  decision  in 
Gough  V.  Bidt  (5). 

Peaesox,  J.  (after  stating  the  provisions  of  the  will),  con- 
tinued : — 

The  property  of  the  testatrix  consisted  mainly  of  a  reversionary 
interest  which  it  was  thought  best  not  to  sell.  It  fell  into  pos- 
session in  March,  1881.  T.  J,  Blachford  is  entitled  to  his  legacy, 
with  interest,  except  so  far  as  his  right  has  been  interfered  with 
by  his  bankruptcy  or  by  his  assignment.  The  question  is,  for 
what  length  of  time  is  he  entitled  to  receive  interest  ?  Those 
who  claim  through  him  stand  in  this  respect  in  the  same  position 
as  he  does.  He  being  a  trustee  of  the  will,  all  questions  as  to  the 
Statute  of  Limitations  are  out  of  the  way.  I  must  decide  the  case  as 
between  him  and  the  estate.  I  must  take  it  that  the  reversionary 

(1)  2  App.  Cas.  215.  (3)  4  01.  &  F.  276,  310. 

(2)  Law  Eep.  2  Eq.  256.  (4)  Law  Eep.  18  Eq.  301. 

(5)  16  Sim.  323. 
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property  could  not  properly,  having  regard  to  the  interests  of  all  PEARSON, J. 
parties,  have  been  sold.     There  has,  therefore,  been  no  laches  1884 
which  can  alter  the  rights  of  the  parties.  The  value  of  the  rever- 
sion  when  it  fell  into  possession  represented  the  value  of  the  pro-  Blachfoed. 
perty  of  the  testatrix  at  her  death  together  with  all  the  increment  ^ 
which  had  arisen  in  consequence  of  the  delay.    The  persons  who  "^Q^sley. 
have  waited  all  this  time  for  their  legacies  are,  I  think,  entitled 
to  interest  from  the  expiration  of  one  year  after  the  death  of  the 
testatrix. 

CozensSardy : — Any  legatees  who  have  received  their  legacies 
without  interest  are  barred  by  acquiescence. 

Peaeson,  J. : — I  think  not,  unless  they  have  done  some  act  to 
release  the  estate. 

Solicitors :  H.  M. .,  Yetts  ;  Woodrooffe,  Burgess,  &  Loch  ;  Gedge, 
Kirhy,  &  Co. 

W.  L.  C. 


CLAPHAM  V.  ANDEEWS.  peaesonj. 


[1884:    C.  132] 

Mortgagor  and  Mortgagee — Mortgages  of  two  Estates — Foreclosure  Action — Be- 
deraption — Ax^portionment  of  Costs  of  Action — Conveyancing  and  Law  of 
Propertij  Act,  1881  (44  &  45  VicL  c.  41),  s.  17. 

An  action  was  brought  by  a  mortgagee  for  tlie  foreclosure  of  two  mort- 
gages of  two  distinct  estates,  executed  by  the  same  mortgagor  to  secure  two 
different  advances.  Both  mortgages  were  executed  since  the  Con  vcTjancinq 
Act,  1881,  came  into  operation : — 

Held,  that  the  whole  of  the  costs  of  the  action  ought  to  be  included  in 
the  account  relating  to  each  estate,  and  that  the  mortgagor  could  not 
redeem  either  estate  separately  without  paying  the  whole  of  the  costs  of  the 
action. 

This  was  a  foreclosure  action.  The  Plaintiff  hehl  two  mort- 
gages, dated  respectively  the  5th  of  June,  1882,  and  tlie  16th  of 
February,  1883,  by  which  the  Defendant  mortgaged  to  him  two 
diflferent  estates  to  secure  two  distinct  sums  advanced  bv  tho 


1884 
June  21. 
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Plaintiff  to  the  Defendant.  The  action  was  brought  for  the  fore- 
closure of  both  mortgages.  The  mortgagor  did  not  appear  to  the 
writ. 

Stallard,  for  the  Plaintiff : — 

As  the  mortgages  were  both  executed  since  the  Conveyancing 
Act,  1881,  came  into  operation,  they  cannot  be  consolidated.  The 
question  arises  how  the  costs  of  the  action  should  be  apportioned 
between  the  two  mortgages.  The  proposed  minutes  provide  that 
a  moiety  of  the  costs  shall  be  charged  against  each  estate. 

Pearson,  J. : — 

I  think  the  proper  course  is  to  make  the  whole  of  the  costs 
chargeable  against  each  estate.  If  the  mortgagor  wishes  to  re- 
deem either  estate  separately,  he  ought  to  pay  the  whole  of  the 
costs  of  the  action. 

The  minutes,  as  altered  in  accordance  with  this  direction,  pro- 
vided that,  as  to  each  mortgage,  an  account  should  be  taken  of 
what  was  due  to  the  Plaintiff  under  the  mortgage  deed  for  prin- 
cipal and  interest,  and  the  costs  of  the  action,  and  that  the  Defen- 
dant should  be  entitled  to  redeem  each  mortgage  on  payment  of- 
what  should  be  found  due  in  respect  of  it.  The  order  as  after- 
wards drawn  up  by  the  Eegistrar  contained  an  express  declaration 
that  the  Defendant  was  to  pay  the  costs  of  the  action  once  only. 


PEARSON,J. 
1884 
Clapham 

V. 

Andrews. 


Solicitors  for  Plaintiff :  Clapham  dt  Fitch, 


W.  L.  0. 
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In  re  PEICE'S  PATENT  CANDLE  COMPANY.  peaeson. 


Trade-marh — Distinctive  Letters — Name  of  Firm — Fancy  Words  not  ia  Common  — ^ 
Use — Identical  Lalel — Power  of  Comptroller — Sanction  of  Court — Befusal       July  4. 
to  register. 

An  application  was  made  for  an  order  upon  the  Comptroller  of  Trade- 
marks to  register  a  mark  having  the  words  "  Price's  Patent  Candle  Corn- 
pany'''*  in  common  letters  round  the  upper  border  and  "  iSTational  Sperm  " 
in  the  centre,  with  the  address  of  the  company  round  the  lower  border. 
The  Comptroller  refused  to  register  the  mark,  on  the  ground  that  tliere  was 
a  mark  so  nearly  resembling  this,  already  on  the  register,  as  to  be  calcu- 
lated to  deceive,  and  also  because  it  was  not  a  distinctive  label  within  the 
terms  of  the  Patents  Act,  1883  : — 

Held,  that  the  name  of  the  firm  printed  in  common  letters  not  being  dis- 
tinctive, and  the  words  "  National  Sperm  "  not  being  fancy  words  "  not  in 
common  use,"  the  label  did  not  fulfil  the  requirements  of  the  Patents, 
Designs,  and  Trade-marks  Act,  1883,  s.  64  : 

Held,  also,  that  the  Comptroller  would  be  justified  in  refusing  to  registei- 
a  label  so  nearly  resembling  another  label  already  on  the  register  as  to  be 
calculated  to  deceive,  until  the  opinion  of  the  Court  should  have  been 
obtained  authorizing  him  to  do  so. 


±HIS  was  an  application  on  behalf  of  Price's  Patent  Candle 
Company  for  an  order  upon  the  Comptroller  of  Trade-marks  to 
register  the  applicants  as  proprietors  of  a  trade-mark  in  Class  47. 

The  facts  were  these:  On  the  1st  of  January,  1881,  Herbert 
Masson,  trading  as  J.  Fepler  &  Co.,  registered  a  trade-mark, 
No.  25,446,  to  be  used  on  candles.  That  mark  consisted  of  an 
oval  label  shewing  two  oval  black  lines  on  a  green  ground. 
Between  the  outer  and  inner  oval  were  the  trading  name  and 
address  of  the  applicant.  Within  the  central  oval  were  the 
words  "National  Sperm"  in  black  capital  letters.  This  marlc 
contained  none  of  the  essential  particulars  of  a  trade-mark  set 
out  in  sect.  64  of  the  Patents,  Designs,  and  Trade-ma  rl'S  Act,  1883, 
but  it  was  claimed  as  having  been  in  use  since  ISTo.  and  was 
therefore  accepted  by  the  Trade-mark  Ivcgistry  under  the  provi- 
sion of  the  10th  section  of  the  Trade- marl's  Iirgiistratioii  Act,  \ 
which  allowed  the  registration  of  any  distinctive  word  or  words 
used  as  a  trade-mark  before  the  passing  of  that  Act.  Acconling 
to  the  view  of  the  Commissioners  of  Patents  tlie  imwk  consisted 
YoL.  XXVir.  2  Y  1 
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PEAESON,J.  only  of  the  words  "  National  Sperm  "  incidentally  identified  by 
1884       the  addition  of  the  applicant's  name  and  address. 

re  On  the  9th  of  February,  1884,  Prices  Patent  Candle  Company 
Patent  applied  to  register  the  mark  No.  35,858,  which  consisted  of  an 
J^ANDLE  oblong  label  with  an  engraver's  border  in  blue,  containing  the 
— ^-  name  of  the  company  printed  in  ornamental  type,  white  upon 
blue  within  the  lines  of  the  border,  and  the  address  of  the  com- 
pany in  ordinary  type  white  upon  blue  in  the  lower  lines  of  the 
border.  The  centre  of  the  label  consisted  of  a  white  tablet  with 
scalloped  edge,  shewing  the  words  "National  Sperm"  in  red 
capital  letters,  and  this  mark,  like  that  of  Pepler  &  Co.,  was  to 
be  used  on  candles.  The  applicants  alleged  that  they  had  used 
this  mark  for  several  years,  but  not  before  the  passing  of  the 
Trade-marhs  Act,  1875.  The  tablet  and  the  border,  being  of  the 
ordinary  conventional  kind,  would  not  have  been  considered 
sufficient  to  constitute  the  mark  "  a  distinctive  label  "  within 
sect.  10  of  the  Trade-marhs  Act  of  1875,  but  in  the  interval  between 
the  registration  oiPepler  &  CoJs  mark  and  the  present  application 
the  Patents  Act,  1883,  had  been  passed,  and  that  Act  by  sect.  64 
extended  the  definition  of  essential  particulars  by  including  "  a 
fancy  word  or  words  not  in  common  use."  Under  this  section 
the  Comptroller  would  have  accepted  the  application  had  it  not 
been  for  the  existence  of  Pepler  &  Co's  registration  for  the  same 
goods,  but  he  considered  that  sect.  72  of  the  Act  of  1883  pro- 
hibited his  proceeding  with  the  claim,  as  in  his  opinion  the 
applicants'  mark  so  nearly  resembled  Pepler  &  Co.'s  trade-mark, 
already  on  the  register,  as  to  be  calculated  to  deceive. 

The  applicants  contended  that  their  mark  did  not  so  nearly 
resemble  that  of  Pejpler  as  to  be  calculated  to  deceive,  and  that 
even  if  it  did  resemble  Peplers  mark  the  case  of  Mouson  v. 
Boehm  (1)  was  an  authority  for  admitting  the  second  mark  upon 
the  register,  notwithstanding  sect.  72. 

Aston,  Q.C.,  in  support  of  the  application  : — 
The  label  now  proposed  to  be  registered  by  Price's  Patent 
Candle  Company  is  of  a  totally  different  character  from  that  of 
Pepler,  exce  ptthat  it  has  the  words  "  National  Sperm  "  in  the 

(1)  26  Ch.  D.  398. 
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centre.  That  definition  as  applied  to  candles  is  practically  known  peaeson,J, 

as  of  our  manufacture,  but  it  happens  that  Pepler  &  Co.,  who  are  1884 

dealers  in  candles,  and  not  manufacturers,  have  those  words  on  ^J^^ 

the  re2:ister  as  a  label  of  theirs.    Our  label,  however,  is  " Prices  Pace's 
^  \  ^  Patent 

National  Sperm,"  and  theirs  is  "  Peplers  National  Sperm,"  which  Candle 

makes  the  distinction  complete.    We  say  that  we  are  aggrieved   

because  we  had  acquired  the  right  in  1877  to  use  this  mark,  which 
was  before  the  other  was  registered.  That  registration  was  not 
till  May,  1881,  and  no  objection  has  ever  been  made  by  Pejoler 
S  Co.  to  our  use  of  this  mark.  The  75th  section  of  the  Act  states 
that  registration  of  a  trade-mark  shall  be  deemed  equivalent  to 
public  use  of  the  mark,  but  it  does  not  give  any  exclusive  right 
against  persons  who  previously  to  such  registration  had  already 
acquired  a  right  to  use  a  trade-mark.  That  was  decided  by  Mr. 
Justice  Chitty  in  Mouson  v.  Boelim  (1). 

We  say  our  label,  as  "  Prices  National  Sperm,"  is  a  distinctive 
label,  and  would  be  entitled  to  protection  independently  of  the 
Act,  for  nothing  is  more  distinctive  than  a  man's  name.  We 
have  had  from  1877  downwards  a  user  of  that  label  in  connection 
with  our  goods.  Suppose  we  had  Price's  Patent  Candle  Com- 
pany, Limited,  Belmont  Works,  Battersea/'  that  would  be  a  per- 
fectly good  label.  Instead  of  that  we  have  "  National  Sperm  " 
added  to  Price's  Patent  Candle  Company,  Limited,  Belmont  Works, 
Battersea,  We  say,  then,  that  the  two  together  form  a  distinctive 
mark. 

Stirling,  for  the  Comptroller  of  Trade-marks  : — 

There  are  two  questions  in  this  case :  one  is  whether  the  appli- 
cants can  have  their  label  registered,  having  regard  to  the  label 
already  registered  by  Pepler  ;  and  the  other  is  whether,  indepen- 
dently of  that,  this  is  such  a  label  as  ought  to  be  registered  as  a 
trade-mark.  The  old  practice  under  sect.  G  of  the  Act  of  1875, 
which  was  almost  identical  with  sect.  72  of  the  last  Act,  was  to 
give  notice  to  any  other  person  on  the  register,  wlien  a  similar 
label  was  proposed  to  be  registered,  and  the  same  course  oTight 
now  to  be  pursued.    There  is  no  evidence  before  the  Court  that 

(1)  2G  Oh.  1).  398. 
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PEARSONjJ.  Peeler  dt  Co.  have  ever  heard  of  this  application,  or  that  they 
1884      would  not  object  to  the  registration  of  the  applicants'  mark  if 
they  heard  of  it. 

As  to  the  second  question — which  is  of  great  importance  with 
regard  to  the  duty  of  the  Comptroller — it  must  be  observed  that 
Pepler^s  mark  was  registered  as  an  old  mark,  in  use  prior  to 
the  13th  of  August,  1875,  at  which  time  the  line  is  drawn.  Words 
brought  into  use  after  that  date  could  not  be  registered  at  all 
under  the  old  Act.  That  has  been  altered  by  the  new  Act.  The 
64th  section  shews  plainly  that  the  Legislature  did  not  contem- 
plate that  a  trade-mark  should  be  registered  simply  because  i4 
bore  on  it  the  name  of  a  firm  or  an  individual,  unless  that  name 
was  printed,  impressed,  or  woven  in  some  distinctive  manner. 
By  sub-sect.  1  (c.)  the  limitation  which  is  put  upon  words  in  a 
trade-mark  is  this  :  It  must  consist  of  a  fancy  word  or  words  not 
in  common  use ;  and  by  sub-sect.  3  it  is  provided  that  distinctive 
words  used  as  a  trade-mark  before  the  13th  of  August,  1875,  may 
be  registered.  It  was  under  that  clause  that  Peeler's  label  was 
registered.  There  is  nothing  in  the  form  of  the  label  which 
would  have  entitled  him  to  register,  apart  from  those  words 
"  National  Sperm."  There  is  nothing  in  the  applicants'  title  of 
a  distinctive  nature  which  would  entitle  them  to  registration. 
There  is  nothing  in  the  colour,  because  when  registered,  any 
colour  may  be  used,  and  there  is  nothing  in  the  outline  which  is 
in  any  way  distinctive.  Nor  does  the  addition  of  " Prices  Pateni 
Candle  Company  "  make  any  difference,  because  it  is  not  printed, 
impressed,  or  woven  in  a  particular  or  distinctive  manner. 

But  the  real  essence  of  the  applicants'  claim  and  what  they 
look  upon  as  a  trade-mark  is  the  title  "  National  Sperm,"  and 
there  is  no  ground  for  saying  that  those  words  come  under 
sect.  64.  If  they  are  fancy  words  they  are  in  common  use,  and 
therefore  not  within  the  section.  [He  also  cited  In  re  Leonard  & 
Ellis's  Trade-marh  (1).] 

There  is  another  question  arising  under  sect.  72,  upon  which 
the  Comptroller  would  be  very  glad  to  have  the  direction  of  the 
Court.    His  impression  is  that,  there  being  other  trade-marks  of 


(1)  26  Ch.  D.  288. 
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a  similar  character  on  the  register,  it  is  necessary  to  refer  the  PEARSON,J, 
matter  to  the  Court  which  has  jurisdiction  to  hear  and  determine  i884 
the  appeal. 


Aston,  in  reply. 
Peaeson  J. : — 

I  simply  have  to  construe  the  Act  which  is  before  me.  I  cannot 
agree  with  what  Mr.  Aston  says,  that  you  can  deal  between  two 
rival  firms  in  this  Court  without  reference  to  the  Act  at  all.  If 
a  man  has  been  selling  soap  for  a  great  number  of  years  which  has 
become  known  as  Pears'  soap,  this  Court  would  have  jurisdiction, 
and  would  probably  exercise  that  jurisdiction,  to  restrain  another 
person  from  selling  another  soap  as  Pears',  without  any  reference 
to  the  Act ;  but  the  question  before  me  is  this  :  whether  or  not 
a  trade-mark  can  be  registered — whether  a  device  or  design,  or 
anything  you  might  propose  to  call  it,  can  be  registered  under 
this  Act, — except  in  strict  conformity  with  the  regulations  laid 
down  here.  The  Act  says  this :  for  the  purpose  of  this  Act  a 
trade-mark  must  consist  of,  or  contain  at  least  one  of  the  following 
essential  particulars ;  that  is  to  say,  for  the  purposes  of  the  Act 
the  owner  of  it  may  be  registered  under  the  Act,  not  at  all  with 
reference  to  the  case  as  to  whether  or  not  a  man  may  so  use  a 
mark  which  his  neighbour  has  been  using  as  to  defraud  the  public, 
and  defraud  his  neighbour,  but  with  reference  to  a  register  of 
trade-marks — first  "  a  name  of  an  individual  or  firm  printed, 
impressed,  or  woven  in  some  particular  and  distinctive  manner." 
It  is  admitted  that  in  this  particular  label  the  name  of  Price's 
Patent  Candle  Company  is  neither  printed,  impressed,  nor  woven 
in  any  distinctive  manner.  Then,  omitting  sub-sect.  1  (b.), 
which  it  is  unnecessary  to  read,  sub-sect.  1  (c.)  says  tlioro  must 
be  a  "  distinctive  device,  mark,  brand,  heading,  label,  ticket,  or 
fancy  word  or  words  not  in  common  use."  Now,  unless  i  can  hold 
that  this  is  a  distinctive  label  or  ticket — which  I  am  not  prepared 
to  hold  in  this  case — then  undoubtedly  the  words  "  National 
Sperm,"  which  are  the  words  in  tlie  largest  type  here,  are  not 
fancy  words  not  in  common  use  "  ;  because  the  words  National 
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PEAKSONjJ.  Sperm"  are  ex  coneessis  in  common  use,  and  perfectly  well  known  in 
1884  the  trade.  The  consequence  is  this,  that  I  have  a  mark  which  does 
In  re  i^^t  contain  either  of  the  particulars  which  are  essential  to  a  trade- 
Patent  ^^^^  under  this  Act,  because  it  does  not  contain  the  name  of  the 
Co^OT  ^o^P^^y  priiited  in  a  distinctive  manner,  and  it  does  not  contain 
- —  any  fancy  word  or  words  which  are  not  in  common  use.  Mr.  Aston. 
says  at  all  events  this  is  a  distinctive  label,  or  distinctive  ticket. 
I  very  much  doubt  whether  this  is  a  distinctive  label  or  ticket ; 
and  certainly,  unless  I  had  something  very  strong  to  shew  that  it 
was  so  distinctive  from  other  labels  purely  from  the  colours  in 
which  it  is  printed,  and  from  the  design  of  it,  I  am  not  prepared 
to  hold  that  this  is  what  is  intended  under  this  Act  to  be  a  dis- 
tinctive label  or  device.  I  do  not  say  those  words  are  not  hard 
to  construe,  because  I  think  they  are.  I  should  conceive  that  in 
a  label  of  this  kind  the  name  of  the  firm  being  printed  in  common 
letters  would  not  be  a  distinctive  label.  The  intention  seems 
to  me,  not  that  it  is  to  be  a  design  in  this  shape,  but  a  design 
practically  to  constitute  a  trade-mark  apart  from  the  words 
''Price's  Patent  Candle  Company, smd  so  forth,  and  " National 
Sperm."  I  do  not  think  Mr.  Aston  would  contend  that  really  and 
truly  this  label  was  what  was  being  registered.  It  is  not  the 
label  alone.  You  might  have  the  label  alone  as  a  trade-mark  if 
it  was  a  distinctive  trade-mark  absolutely  unlike  all  other  labels ; 
but  what  the  Comptroller  is  here  asked  to  register  is  not  the  label, 
but  the  label  with  all  manner  of  words  on  it,  which  do  not  con- 
form to  the  regulations  under  the  Act.  Then  the  72nd  section 
is  no  doubt  very  important : — "  Except  where  the  Court  has  de- 
cided that  two  or  more  persons  are  entitled  to  be  registered  as 
proprietors  of  the  same  trade-mark,  the  Comptroller  shall  not 
register  in  respect  of  the  same  goods  or  description  of  goods  a 
trade-mark  identical  with  one  already  on  the  register  with  respect 
to  such  goods  or  description  of  goods ; "  and,  speaking  as  at 
present  advised,  in  answer  to  Mr.  Stirling,  I  am  of  opinion  that 
the  Comptroller  would  be  perfectly  justified  in  saying,  and  it 
would  oe  the  course  which  he  ought  to  adopt,  "  Inasmuch  as 
there  is  already  a  trade-mark  on  the  register  either  the  same  as, 
or  nearly  identical  with  the  one  you  are  proposing  to  register,  I 
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cannot  register  yours  until  you  have  got  the  opinion  of  the  Court  PEAKSON,J. 
authorizing  me  so  to  do."  1884 
Under  these  circumstances  I  cannot  direct  this  mark  to  be  j^re 
registered.  ^f^l 

Candle 

Aston,  Q.C.:— We  do  not  admit  that  the  words  "National  Oompaot. 
Sperm  "  are  in  common  use. 

Peaeson,  J. : — I  took  a  great  deal  of  pains  to  ascertain  whether 
they  were  or  not,  and  I  certainly  thought  they  were.  If  I  went 
to  order  "  National  Sperm  "  candles  everybody  would  know  what  I 
wanted.  Pepler  &  Co.  sell  them  as  well  as  you,  and,  for  aught  I 
know,  there  may  be  hundreds  who  do.  All  I  can  say,  however, 
is,  that  I  am  not  satisfied  that  they  are  fancy  words.  The  appli- 
cation will  be  refused  with  Costs. 

Solicitors :  Wilson,  Bristows,  &  Carpmael ;  Solicitor  to  the  Board 
of  Trade. 

T.  W.  a. 


In  re  DOYE. 
BOUSFIELD  V.  DOVE. 

[1883    D.  898.] 

Bankrupt — Certificate  of  Conformity — J^ffect  of  Suspending  Order — BanJcruptcy 
Act,  1842  (5  &  6  Vict.  c.  122),  ss.  37,  39 — Bankrupt  Law  Consolidation 
Act,  1849  (12  &  13  Vict.  c.  106),  s.  199— Practice— Chi(f  Clerk's  Certifi- 
cate—  Application  to  vary — Bulcs  of  Supreme  Court,  1883,  Order  lv., 
rr.  70,  71. 

In  July,  1848,  an  order  was  made  that  the  grant  of  a  certificate  of  con- 
formity to  a  bankrupt  be  suspended  for  three  years. 

During  the  period  of  suspension,  the  Bankruptcy  Act  of  1849  came  into 
operation ;  which  provided  (s.  199)  that  "  every  certificate  of  conformity, 
allowed  by  any  Commissioner  before  the  time  appointed  for  the  commence- 
ment of  this  Act,  though  not  coniirmcd  according  to  tlie  laws  in  force 
before  that  time,  shall  discharge  the  bankrupt  from  all  debts  due  by  h.im 
when  he  became  bankrupt,  and  from  all  claims  and  demands  made  provable 
under  the  fiat  "  : — 

Held,  that,  as,  by  virtue  of  that  section,  confirmation  of  the  order  of 
July,  1848,  was  no  longer  required,  that  order  became,  at  the  expiration  of 
the  period  of  suspension,  of  itself  a  com])loto  discharge  to  tlie  bankrupt, 
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PEAESON.J.  tliat  ^jroperty  acquired  by  him  after  the  expiration  of  that  period 

jgg^  belonged  to  him  and  not  to  the  assignee  in  the  bankruptcy. 

V— On  an  application  upon  the  further  consideration  of  an  action  for  an 
In  re  extension  of  the  time,  under  rule  71  of  Order  lv.,  for  applying  to  vary  a 

finding  in  a  Chief  Clerk's  certificate  : 

Held,  that  the  applicant  should  take  out  a  summons  for  the  purpose. 

FuETHEE  CONSIDEEATION. 

On  the  21st  of  March,  1848,  James  Dove  was  adjudicated  a 
bankrupt  in  the  Newcastle-upon-Tyne  District  Court  of  Bank- 
ruptcy. 

On  the  11th  of  July,  1848,  an  order  was  made  by  the  Commis- 
sioner suspending  the  grant  of  a  certificate  of  conformity  to  the 
bankrupt  for  the  period  of  three  years  from  the  30th  of  June, 
1848,  and  adjourning  the  sitting  of  the  Court  until  the  30th  of 
June,  1851. 

The  material  part  of  the  order,  as  drawn  up,  was  as  follows  : — 

"  The  said  Commissioner,  having  regard  to  the  said  bankrupt's 
conduct  as  a  trader,  and  to  the  nature  of  the  debts  contracted  by 
him  since  1842,  and  to  the  circumstances  under  which  the  same 
were  contracted  by  the  said  bankrupt,  who  acted  in  a  fiduciary 
character  or  relation  to  several  of  the  persons  to  whom  such  debts 
are  due,  and  especially  to  Mr.  Thomas  Laidman  Hodgson,  did 
adjudge  that  the  grant  of  such  certificate  of  conformity  be  sus- 
pended for  the  period  of  three  years  from  the  said  30th  day  of 
June  now  last,  and  did  order  that  the  said  sitting  be,  and 
the  same  is,  hereby  adjourned  to  the  30th  day  of  June  which 
will  be  in  the  year  1851." 

No  other  order  granting  a  certificate  to  the  bankrupt  was  ever 
made,  and  no  order  of  confirmation  was  ever  obtained. 

On  the  31st  of  October,  1856,  Jane  Bidley  Dove,  sl  daughter  of 
the  bankrupt,  died  a  spinster  and  intestate,  leaving  her  father 
her  sole  next  of  kin.  At  the  time  of  her  death  she  was  abso- 
lutely entitled,  under  the  will  of  her  grandfather,  to  one-sixth 
part  of  the  residue  of  his  estate,  subject  to  the  life  interest  of  her 
mother  (Mary  Dove)  therein. 

In  September,  1862,  the  bankrupt  died. 

In  May,  1872,  letters  of  administration  of  his  personal  estate 
were  ^ranted  to  Thomas  Lotvther  Dove,  the  Defendant. 


VOL.  XXVII.]  CHANCEEY  DIVISION. 


689 


In  February,  1882,  Mar]/  Dove  died,  and  thereupon  Jane  i^.  PEARSON, J. 
Dove's  reversionary  interest  (amounting  to  about  £600)  fell  into  1884 
possession. 

In  April,  1883,  this  action  was  brought  by  John  Bousfield,  the  Dove. 
creditors'  assignee  of  the  bankrupt,  against  Thomas  Lowther  Dove, 
who  was  also  the  administrator  of  Jane  Bidley  Dove,  for  the  Dove. 
administration  of  her  personal  estate. 

On  the  6th  of  July,  1883,  an  administration  judgment  was 
pronounced,  which  directed,  inter  alia,  an  inquiry  whether  James 
Dove  "  ever  obtained  any  certificate  of  conformity  under  his 
bankruptcy,  or  in  any  and  what  manner  became  entitled  for  his 
own  use  to  property  acquired  by  him  after  the  date  of  his 
bankruptcy." 

In  answer  to  this  inquiry  the  Chief  Clerk,  by  his  certificate 
filed  the  26th  of  March,  1884,  found  that  James  Dove  "  did  not 
ever  obtain  a  certificate  of  conformity  under  the  bankruptcy;  or 
in  any  manner  become  entitled  for  his  own  use  to  property 
acquired  by  him  after  the  date  of  his  bankruptcy." 

The  action  now  came  on  for  further  consideration,  and  one  of 
the  questions  which  arose  was  whether,  under  the  circumstances, 
the  bankrupt  had  become  entitled,  on  the  death  of  his  daughter 
in  1856,  to  her  vested  reversionary  interest,  or  whether  it  belonged 
to  his  creditors'  assignee  (1). 


(1)  By  sect.  37  of  the  Banhru'ptcy 
Act,  1842 :  "  Every  bankrupt,  who 
shall  have  duly  surrendered,  and  in  all 
things  conformed  himself  to  the  laws 
in  force  at  the  time  of  issuing  the  fiat 
in  bankruptcy  against  him,  shall  be 
discharged  from  all  debts  due  by  him 
when  he  became  bankrupt,  and  from 
all  claims  and  demands  made  prov- 
able under  the  fiat,  in  case  ho  shall 
obtain  a  certificate  of  such  conformity 
so  signed  and  allowed,  and  subject  to 
such  provisions  as  hereinafter  men- 
tioned; and  no  certificate  of  such 
conformity  by  any  such  bankrupt 
shall  release  or  discharge  such  bank- 
rupt from  such  debts,  claims,  or 
demands,  unless  such  certificate  shall 


be  obtained,  allowed  and  confirmed 
according  to  such  provisions." 

By  sect.  39  :  "  It  shall  be  lawful  for 
the  Court  authorized  to  act  in  the 
prosecution  of  any  fiat  in  bankruptcy 
already  issued  or  hereafter  to  be 
issued,  on  the  application  of  the  bank- 
rupt named  in  such  fiat,  to  appoint  a 
public  sitting  for  the  allowance  of  such 
certificate  to  the  bankrupt  named  in 
such  fiat  (whereof  and  of  the  purport 
whereof  twentj-'-onc  days'  notice  shall 
be  given  in  the  London  Gazette  and 
to  the  solicitor  of  the  assignees);  and 
at  such  sitting  any  o(  the  creditors  of 
such  bankrupt  may  be  licard  against 
the  allowance  of  such  certificate ;  .  .  . 
and  such  C'ourt,  having  regard  to  the 
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In  October,  1849,  the  JBanhrujpt  Laiv  Consolidation  Act  of  1849 
came  into  operation  (1). 

The  Defendant  had  not  taken  out  any  summons  to  vary  the 
Chief  Clerk's  certificate  (2). 


conformity  of  tlie  bankrupt  to  the 
laws  relating  to  bankrupts,  and  to  the 
conduct  of  the  bankrupt  as  a  trader 
before  as  well  as  after  his  bankruptcy, 
shall  judge  of  any  objection  against 
allowing  such  certificate,  and  either 
find  the  bankrupt  entitled  thereto, 
and   allow  the   same,   or  refuse  or 
suspend  the   allowance   thereof,  or 
annex  such  conditions  thereto  as  the 
justice  of  the  case  may  require ;  Pro- 
vided always,  that  no  certificate  shall 
be  such  discharge,  unless  such  Court 
shall,  in  writing  under  hand  and  seal, 
certify  to  the  Court  of  Keview  that 
such  bankrupt  has  made  a  full  dis- 
covery of  his  estate  and  effects,  and  in 
all  things  conformed  as  aforesaid,  and 
that  there  does  not  appear  any  reason 
to  doubt  the  truth  or  fullness  of  such 
discovery,  and  unless  the  bankrupt 
make  oath  in  writing  that  such  certifi- 
cate was  obtained  fairly  and  without 
fraud,   and  unless  the  allowance  of 
such  certificate  shall,  after  such  oath, 
be  confirmed  by  the  Court  of  Eeview, 
against  which  confirmation  any  of  the 
creditors  of  the  bankrupt   may  be 
heard  before  such  Court." 

(1)  By  sect.  199  of  the  Act  of  1849  : 
"  The  certificate  of  conformity  under 
this  Act  shall  be  in  writing  under  the 
seal  of  the  Court,  and  the  hand  of  the 
Commissioner,  and  shall  certify  that 
the  bankrupt  has  made  a  full  dis- 
covery of  his  estate  and  effects,  and 
in  all  things  conformed,  and  that,  so 
far  as  the  Court  can  judge,  there  does 
not  appear  any  reason  to  question  the 
truth  or  fullness  of  such  discovery 
(and  shall  be  in  the  form  contained  in 
the  schedule  Z.  to  this  Act  annexed, 


or  to  the  like  effect) ;  and  notice  of 
the  allowance  of  such  certificate,  and 
of  the  class  thereof,  shall  be  advertised 
in  the  London  Gazette,  in  such  manner 
as  may  be  directed  by  any  rule  or 
order  to  be  made  in  pursuance  of  this 
Act;  and  every  certificate  of  con- 
formity allowed  by  any  Commissioner 
before  the  time  appointed  for  the  com- 
mencement of  this  Act,  though  not 
confirmed  according  to  the  laws  in 
force  before  that  time,  shall  discharge 
the  bankrupt  from  all  debts  due  by 
him  when  he  became  bankrupt,  and 
from  all  claims  and  demands  made 
jorovable  under  the  fiat." 

(2)  By  rule  70  of  Order  lv.  of  the 
Eules  of  the  Supreme  Court,  1883 : 
"  Every  certificate,  with  the  accounts 
(if  any)  to  be  filed  therewith,  shall  be 
transmitted  by  the  Chief  Clerk  to  the 
Central  Office  to  be  there  filed,  and 
shall  thenceforth  be  binding  on  all  the 
parties  to  the  proceedings,  unless  dis- 
charged or  varied  upon  application  by 
summons  to  be  made  before  the  ex- 
piration of  eight  clear  days  after  the 
filing  of  the  certificate  ;  provided  that 
the  time  for  applying  to  discharge  or 
vary  certificates,  to  be  acted  upon 
by  the  Paymaster  Greneral  without 
further  order,  or  certificates  on  passing 
receivers'  accounts,  shall  be  two  clear 
days  after  the  filing  thereof." 

Kule  71 :  "  The  Judge  may,  if  the 
special  circumstances  of  the  case  re- 
quire it,  upon  an  application  by  motion 
or  summons  for  the  purpose,  direct  a 
certificate  to  be  discharged  or  varied 
at  any  time  after  the  same  has  become 
binding  on  the  parties." 


VOL.  XXVII.] 


CHANCEEY  DIVISION. 


691 


On  the  6th  of  May,  1884,  the  Defendant's  solicitors  served  a  peaeson,J. 

notice  in  writing  upon  the  Plaintiff's  solicitor,  that,  on  the  hear-  1884 

ing  of  the  action  on  further  consideration,  the  Defendant  would  ^i^re 

submit  to  the  Court  that,  "under  the  order  made  on  the  11th  of  Dove. 
July,  1848,  and  in  the  events  which  have  happened,  James  Dove  ^. 

must  be  taken  to  have  obtained  his  certificate  of  conformity  Dove. 
before  the  death  of  Jane  Fddley  Dove,'' 

CooJcson,  Q.C,  and  Maidlow,  for  the  Defendant,  asked  that  the 
time  might  be  enlarged,  under  rule  71  of  Order  lv.,  for  applying 
to  vary  the  Chief  Clerk's  finding  that  the  bankrupt  did  not  ever 
obtain  a  certificate  of  conformity. 

They  read  an  affidavit  by  one  of  the  Defendant's  solicitors  to 
shew  special  circumstances. 

Higgins,  Q.C,  and  Swinfen  Eady,  for  the  Plaintiff : — 

We  do  not  oppose  the  application,  but  a  summons  ought  to  be 
taken  out  pro  forma, 

Coohson : — 

Kule  71  says  that  the  application  may  be  made  "  by  motion  or 
summons."  If  a  summons  is  taken,  out,  a  fee  will  be  payable,  but 
there  is  no  fee  on  a  motion. 


Peakson,  J. : — 

I  think  there  has  been  a  slip,  and  that  the  time  ought  to  be 
extended.  But  I  think  the  Defendant  should  take  out  a  sum- 
mons. His  solicitor  must  undertake  to  pay  the  fee,  and  the 
point  can  be  argued  now. 

CooJcson,  Q.C,  and  Maidlow,  for  the  Defendant,  as  legal  personal 
representative  of  the  bankrupt : — 

By  the  order  of  July,  1848,  the  Court  "  did  adjudge  that  the 
grant  of  such  certificate  of  conformity  be  suspended  "  for  three 
years.  That  was  an  adjudication  that  the  certificate  be  "  granted," 
or  "allowed,"  with  a  suspension  of  three  years:  lie  Neale  (1)  ; 
Be  Laforest  (2)  ;  and  the  allowance  became  complete  wlien  the 

(1)  1  Fonbl.  Cases  in  Bankruptcy,  20G.  ('2)  L>  N.  K.  150,  251. 
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PEARSON,.!,  period  of  suspension  expired :  In  re  Everard  (1) ;  as,  at  that  time, 
1884      the  confirmation  of  the  certificate,  required  by  the  Act  of  1842, 

had  been  done  away  with  (2). 
Dove.         [They  also  referred  to  Ex  parte  Eyre  (3) ;  and  rules  60  and  63, 
BousFiELB  ^^aer  the  Act  of  1849.] 


Dove. 


Higgins,  Q.C.,  d^ndi Swinfen  Eady,  for  the  Plaintiff: — 

The  order  of  July,  1848,  was  not  intended  to  be  a  final  order ; 
its  effect  is  simply  that  there  is  to  be  no  certificate  of  conformity 
for  three  years.  There  has,  therefore,  never  been  any  "  allow- 
ance "  of  the  certificate  under  the  Act  of  1842.  The  bankrupt 
has  never  obtained  a  certificate,  either  under  the  Act  of  1842,  or 
under  the  Act  of  1849  ;  and  the  finding  of  the  Chief  Clerk  is 
correct. 

In  re  Everard  is  distinguishable.  There  the  Commissioner 
had  awarded  a  certificate,  with  a  period  of  suspension  ;  here  the 
sitting  was  adjourned,  i.e.,  the  consideration  of  the  allowance  of  the 
certificate  was  postponed. 

[They  also  referred  to  Be  Tidmarsh  (4)  ;  Ex  parte  Curtis  (5)  ; 
and  sects.  198,  199,  203,  256  of  the  Bankruptcy  Act  of  1849.] 

Pearsox,  J.  (after  stating  the  facts,  and  referring  to  sects.  37 
and  39  of  the  Act  of  1842),  continued : — 

I  take  it  that,  under  the  words  of  sect.  39,  a  bankrupt  applying 
for  his  certificate  would  have  to  apply  for  it  at  a  public  sitting ; 
and  that  at  that  public  sitting  the  Commissioner  would  attend 
to  any  objection  made  by  the  creditors  of  the  bankrupt,  and 
decide,  in  the  terms  of  the  Act,  whether  the  certificate  should  be 
allowed,  or  refused,  or  suspended,  or  have  certain  conditions 
annexed  to  it.  If  he  granted  it,  it  would,  subject  to  the  proviso 
at  the  end  of  the  section,  take  effect  from  the  date  on  which  the 
order  was  made.  If  he  refused  it,  there  would  be  no  question  at 
all  arising  upon  it,  except  the  right  of  the  bankrupt  to  appeal 
from  that  refusal.    If  he  suspended  it,  I  conclude  that  the  order 

(1)  6  Ex.  111.  (4)  1  Fonbl.  Cases  in  Bankruptcy, 

(2)  Bankruptcy  Act,  1849,  s.  199.  156. 

(3)  2  D.  M.  &  G.  946.  (5)  Shelford  on  Bankruptcy,  3rd 

Ed.  594. 
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suspending  it  would  be  a  grant  of  the  certificate,  subject  to  that  PEAESON,J. 
suspension.  The  section  goes  on  to  say  that  ^'no  certificate 
shall  be  such  discharge,  unless  such  Court  shall,  in  writing,  under 
hand  and  seal,  certify  to  the  Court  of  Eeview  that  such  bankrupt 
has  made  a  full  discovery  of  his  estate  and  effects,  and  in  all 
things  conformed  as  aforesaid,  and  that  there  does  not  appear  any 
reason  to  doubt  the  truth  or  fullness  of  such  discovery,  and  unless 
the  bankrupt  make  oath  in  writing  that  such  certificate  was  ob- 
tained fairly  and  without  fraud,  and  unless  the  allowance  of  such 
certificate  shall,  after  such  oath,  be  confirmed  by  the  Court  of 
Eeview,  against  which  confirmation  any  of  the  creditors  of  the 
bankrupt  may  be  heard  before  such  Court."  isow  all  those 
matters  are,  to  my  mind,  matters  that  have  to  be  done  in  order 
that  the  bankrupt  may  get  full  protection  from  his  debts.  If 
he  wants  that,  he  must  get  the  Court  to  certify  as  therein  men- 
tioned ;  he  must  make  the  oath  therein  required  ;  and  he  must 
get  the  confirmation  from  the  Court  of  Review.  If  this  case 
stood  simply  upon  the  Act  of  1842,  the  result  would  be  that 
there  would  have  been  no  discharge  of  the  bankrupt,  because 
it  is  admitted  upon  both  sides  that  he  made  no  such  oath,  and 
that  the  Court  of  Eeview  did  not  confirm  the  certificate.  But, 
the  order  having  been  made  on  the  11th  of  July,  1848,  and  the 
period  of  suspension  not  expiring  until  the  30th  of  June,  1851, 
between  those  two  dates  the  Act  of  1849  was  passed.  That  xict, 
among  other  things,  provided  (sect.  203),  by  way  of  safeguard, 
that,  if  any  creditor  was  dissatisfied  with  the  certificate  of  con- 
formity granted  by  the  Court  to  the  bankrupt,  he  might,  within 
six  months,  apply  to  the  Vice-Chancellor  (who  Avas  then  the 
Court  of  Eeview,  so  to  speak),  and  ask  that  the  certificate  might 
be  recalled.  But  the  Act  of  1849,  wliile  repealing  the  Act  of 
1842,  kept  it  alive  for  the  purpose  of  supporting  any  proceeding 
in  bankruptcy  which  had  been  already  taken  under  that  Act. 
The  1st  section  of  the  Act  of  1849  repeals  all  the  previous  J>ank- 
ruptcy  Acts  with  certain  exceptions,  and  "  except  also  so  far  ns 
may  be  necessary  for  the  purpose  of  supporting  any  procoodings 
taken  or  to  be  taken  under  and  after  the  conuuencoiueut  of  tliis 
Act,  upon  any  trading,  act  of  bankruptcy,  petitioning  creditor  s 
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PEARSON,  J.  debt,  fiat,  or  other  proceeding  in  bankruptcy  before  the  com- 
1884  mencement  of  this  Act."  Then,  the  Court  of  Eeview  having 
^J^g  been  abolished,  sect.  199  of  the  Act  contains  this  clause :  "  and 
Dove.  every  certificate  of  conformity  allowed  by  any  Commissioner, 
before  the  time  appointed  for  the  commencement  of  this  Act, 
though  not  confirmed  according  to  the  laws  in  force  before  that 
time,  shall  discharge  the  bankrupt  from  all  debts  due  by  him 
when  he  became  bankrupt,  and  from  all  claims  and  demands 
made  provable  under  the  fiat."  Kow  the  effect  of  that  clause  to 
my  mind  is  this — that  the  order  made  on  the  11th  of  July,  1848, 
though  not  confirmed  by  the  Court  of  review,  confirmation 
having  become  unnecessary,  was  sufficient  to  protect  the  bank- 
rupt from  all  debts  provable  under  his  bankruptcy.  It  is  said, 
however,  that  no  certificate  of  conformity  has  been  granted. 
Now,  the  order  of  the  11th  of  July,  which  I  must  take  to  have 
been  in  accordance  with  the  practice  of  the  Court  in  the  year 
1848,  is  in  these  terms  : — [His  Lordship  read  the  order.]  It  is 
said  that  that  order  does  not  operate  as  a  discharge  to  the  bank- 
rupt, becau.se  it  ends  with  the  words,  "  And  the  same  "  (that  is 
the  sitting)  "  is  hereby  adjourned  to  the  30th  of  June,  1851."  I 
do  not  so  read  it,  having  regard  to  the  199th  section  of  the  Act 
of  1849.  It  might  have  been  quite  right,  and  I  doubt  not  it  was 
right,  to  adjourn  the  sitting  until  the  30th  of  June,  1851,  because 
under  the  Act  of  1842,  the  certificate  of  conformity  was  not  com- 
plete as  a  discharge  to  the  bankrupt  from  his  debts,  until  further 
steps  had  been  taken.  But  I  cannot  for  one  moment  suppose 
that,  even  under  the  Act  of  1842,  after  this  order  had  been  made, 
it  would  have  been  competent  for  the  Commissioner  to  sit  and 
try  again  the  question  of  the  suspension  of  the  certificate.  I  do 
not  understand  that  the  Commissioner  could,  if  applied  to  on  the 
30th  of  June,  1851,  have  suspended  the  certificate  for  any  sub- 
sequent period  of  years.  I  think  that  the  order  of  the  11th  of 
July,  1848,  was  a  final  order  as  regards  the  Commissioner  ;  and  that 
the  only  thing  left  for  him  to  do,  at  the  adjourned  sitting  of  the 
Court,  was  to  certify,  or  to  refuse  to  certify,  as  he  pleased.  But 
the  Legislature,  by  the  Act  of  1849,  swept  away  the  whole  of  the 
proviso  contained  in  sect.  39  of  the  Act  of  1842,  and  declared 
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that  a  certificate  of  conformity,  granted  under  the  Act  of  1842,  PEARSON, J 
should  discharge  the  bankrupt  from  all  his  debts  without  con-  issi 
firmation.    The  consequence,  to  my  mind,  is,  that,  on  the  30th 
of  June,  1851,  the  bankrupt  in  the  present  case  had  obtained  a  Dove. 
certificate  of  conformity  which  was  a  complete  discharge  from  all  ^^^^^^^^ 
his  debts.    In  my  opinion  the  case  of  In  re  Everard  (1)  fully  Dove. 
bears  out  this  construction  of  the  Act.    That  was  a  case  under 
the  Act  of  1849.    The  bankrupt's  certificate  had  been  suspended 
for  six  months ;  and,  the  Act  saying  (sect.  257)  that,  when  the 
certificate  was  suspended,  the  Court  would,  on  the  application  of 
the  assignees,  grant  another  certificate  which  would  enable  them 
to  take  proceedings  against  the  bankrupt,  as  under  a  judgment, 
for  payment  of  his  debts,  that  case  decided  that,  at  the  moment 
when  the  six  months  expired,  without  any  more  being  done,  the 
bankrupt  became  discharged.    In  that  case  the  assignees  .had 
taken  proceedings  under  the  second  certificate  ;  they  had  issued 
process  against  the  bankrupt  during  the  six  months,  but  they 
had  taken  him  in  execution  after  the  six  months  had  expired ; 
and  Baron  Alder  son  in  the  course  of  his  judgment  said  (2)  : 
"  Then  the  257th  section  further  provides,  that,  as  soon  as  allow- 
ance of  the  certificate  of  conformity  has  taken  place,  that  is,  when 
the  period,  if  any,  of  suspension  has  expired,  the  certificate  thus 
given  shall  be  deemed  to  be  cancelled  and  discharged.    It  is,  as 
my  Brother  Farke  has  observed,  similar  to  a  judgment  defeated 
by  an  audita  querela,  the  result  of  which  is,  that  everything 
founded  on  the  judgment  must  fall  with  it." 

I  think  that  that  case  throws  a  great  deal  of  light  upon  the 
construction  of  the  199th  section  of  the  Act  of  1849,  and  confirms 
the  view  which  I  take,  namely,  that,  as  confirmation  was  no  longer 
required  with  regard  to  orders  made  under  the  Act  of  1842,  that 
section  meant  to  place  (and  I  must  construe  it  as  placing)  such 
orders  exactly  in  the  same  position  as  a  similar  order  made  under 
the  Act  of  1849.  In  that  case  the  Court  of  Exchequer  said,  that, 
the  moment  the  period  of  suspension  expired,  without  anything 
further,  the  order  became  absolute.  In  the  same  way  here,  the  order 
was  made,  and  there  was  no  confirmation  of  it,  no  confirmation 

(1)  G  Ek.  ill.  (-)  t;  Kx.  117. 
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PEARSON, J.  being  required  under  the  Act  of  1849 ;  I  think,  therefore,  that, 
1884  when  the  period  of  suspension  expired,  the  order  became  abso- 
In  re  l^tQ-  I  therefore  decide  that,  in  the  year  1856,  when  the  bank- 
rupt's daughter  died,  he,  as  representing  her,  became  entitled 
to  this  reversionary  interest,  and  that  it  did  not  vest  in  his 
assignee. 

A  summons  must  be  taken  out  p'o  forma  to  vary  the  certi- 
ficate. 

Solicitor  for  Plaintiff :  B.  T.  Jarvis. 
Solicitors  for  Defendant :  Church,  Bendell,  &  Trehane. 

W.  L.  C. 


In  re  SWINBUENE. 
SWIIsrBUENE  V.  PITT. 

[1881    S.    1763.]  : 

Power — Exercise — Special  Power  of  Appointment — Appointment  to  Persons  not 
Objects  of  Povoer — Direction  to  pay  Debts  of  Appointor — Election. 

A  testatrix  had,  under  tlie  will  of  a  brother  who  had  predeceased  her,  a 
power  to  appoint  his  property  by  will  among  his  nephews  and  nieces  and 
the  children  or  child  of  deceased  nephews  and  nieces.  She,  by  her  will, 
gave  all  the  real  and  personal  estate  of  which  she  might  be  seised  or  pos- 
sessed at  the  time  of  her  death,  or  over  which  she  might  have  any  testa- 
mentary power  of  disposition,  to  trustees,  upon  trust  for  sale  and  conversioa, 
and  to  stand  possessed  of  the  proceeds  (which  she  described  as  "my  said 
trust  funds  ")  upon  trust  to  pay  costs  and  expenses,  and  to  pay  her  debts 
and  funeral  expenses  and  certain  pecuniary  legacies,  and  then  upon  trust 
as  to  two  one-fourth  parts  of  her  trust  funds  respectively  for  persons  who 
were  objects  of  the  power ;  and  upon  trust  as  to  the  other  two  one-fourth 
parts  respectively  for  persons  who  were  not  objects  of  the  power.  And  she 
declared  that,  in  case  of  the  failure  of  the  trusts  thereinbefore  declared  of 
any  of  the  one-fourth  parts  of  her  trust  funds,  the  one-fourth  part,  or  so 
much  thereof  of  which  the  trusts  should  fail,  should  be  held  upon  the 
trusts  thereinbefore  declared  of  the  others  or  other  of  the  fourth  parts  of 
which  the  trusts  should  not  fail : — 

Held,  that  the  testatrix  had  manifested  an  intention  to  exercise  the 
power,  and  that  as  to  one  moiety  of  the  brother's  property  the  power  was 
well  exercised : 

Held,  also,  that,  as  to  the  other  moiety  of  the  brother's  property,  the 
appointment  was  invalid,  but  that,  by  virtue  of  the  gift  "  in  case  of  the  failure 
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of  any  of  the  trusts  thereinbefore  declared,"  that  moiety  went  to  the  persons  PEAESON, J. 
to  whom  the  first  moiety  was  well  appointed,  and  that,  consequently,  no  is84: 
case  of  election  arose. 


FuKTHER  CONSIDEEATIO]S^. 

This  action  was  brought  for  the  administration  of  the  real  and 
personal  estate,  and  the  execution  of  the  trusts  of  the  will,  of 
Helen  Swiriburne,  who  died  on  the  27th  of  February,  1881. 

Edward  Swinburne  (a  brother  of  the  testatrix),  by  his  will, 
dated  the  6th  of  July,  1867,  appointed  his  sisters  Helen  Sivin- 
hurne  (the  testatrix)  and  Felicia  Swinburne  executrixes  of  his 
will,  and  to  his  said  sisters  he  gave  all  the  real  and  personal 
property  and  effects  which  he  might  die  seised  of  or  entitled  to, 
In  trust  to  receive,  take,  and.  enjoy  the  same,  and  the  rents  and 
income  arising  therefrom,  for  their  own  joint  uses  during  their 
joint  lives,  and  after  the  death  of  either  of  them,  then  for  the 
life  of  the  survivor,  for  her  own  sole  and  separate  use,  and  after 
the  death  of  such  survivor  he  directed  that  the  whole  of  his 
property  should  be  divided  between  his  nephews  and  nieces,  and 
the  children  or  child  of  his  nephews  or  nieces  who  might  be  the  a 
dead,  in  such  shares  and  proportions  as  his  said  surviving  sister 
should  by  her  will  direct  or  appoint,  and  in  default  of  her 
making  any  such  direction,  then  he  directed  that  his  entire  pro- 
perty should  go  to  and  be  equally  divided  between  his  nephews 
and  nieces  and  the  children  or  child  of  any  deceased  nephew  or 
niece,  such  children  or  child  taking  their,  his,  or  her  deceased 
parents'  or  parent's  shares  or  share  _2Jer  stirpes  and  not  per  capita. 
The  testator  died  on  the  24th  of  January,  1879.  Felicia  Swin  - 
hurne  died  on  the  24th  of  September,  1879. 

Helen  Swinburne,  by  her  will,  dated  the  18th  of  December, 
1879,  after  appointing  William  Pitt  and  James  Fi }ich  executovs 
of  her  will  and  trustees  for  the  purposes  thereinafter  expressed, 
devised,  appointed,  and  bequeathed  all  the  real  and  personal 
estate  of  which  she  might  be  seised  or  possessed  at  the  time 
of  her  decease,  or  over  which  she  might  liave  any  testamen- 
tary power  of  disposition,  unto  her  said  trustees,  their  heirs, 
executors,  administrators,  and  assigns,  upon  trust  as  soon  as 
might  be  after  her  decease  to  sell,  call  in,  and  convert  into 
money  such  parts  thereof  as  should  not  consist  of  money,  and 
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PEAKSON,J.  to  get  in  and  receive  such  parts  of  her  personal  estate  as  should 
1884       consist  of  money.    And  she  directed  her  trustees  to  stand  pos- 
jn  re      sessed  of  the  moneys  to  arise  from  such  sale,  calling  in,  and 
SwiNBUENE.  conversion  as  aforesaid  and  to  be  received  by  them  as  aforesaid, 
and  thereinafter  referred  to  as  her  said  trust  funds,  upon  the 
trusts  following  (namely),  upon  trust,  in  the  first  place,  to  pay 
all  the  costs  and  expenses  incurred  in  and  about  such  sale,  calling 
in,  conversion,  and  receipt  as  aforesaid,  and  otherwise  in  relation 
to  her  real  and  personal  estate  and  the  administration  thereof, 
and  in  the  next  place  to  pay  all  her  debts  and  funeral  expenses, 
and  to  pay  to  her  brother  Thomas  Swinburne  (the  Plaintiff)  the 
sum  of  £19  19s.,  and  to  her  friend  Emma  Fryer  the  sum  of 
£19  19s.,  and  then  upon  trust  as  to  one-fourth  part  of  her 
said  trust  funds  to  pay  one-third  part  thereof  to  her  nephew 
George  Swinhurne  (son  of  her  deceased  brother  William  Sivin- 
Inrne),  another  third  part  thereof  to  and  equally  between  the  two 
sons  of  her  niece  Ann  London,  deceased,  and  the  remaining  one- 
third  part  thereof  to  Ernest  Henry  London,  the  son  of  her  niece 
Phoebe  London,  deceased.    And  upon  trust  as  to  one  other  fourth 
part  of  her  said  trust  funds  to  pay  one-sixth  part  thereof  unto 
the  child  (if  only  one),  or  all  the  children  (if  more  than  one)  of 
her  nephew  Henry  Swinburne,  deceased  (son  of  her  brother  Henry 
Swinburne,  deceased),  who  should  be  living  at  her  decease,  and, 
if  more  than  one  such  child,  equally  between  them  as  tenants  in 
common ;  and  to  pay  the  remaining  five  sixth  parts  thereof  unto 
and  equally  between  her  nephews  and  nieces  Frederick  Sivinburne, 
Valentine  Swinhurne,  James  Sivinburne,  Matilda  Hbury,  emdFhoebe 
Dovell  (sons  and  daughters  of  her  deceased  brother  Henry  Swin- 
hurne).    And  upon  trust  as  to  one  other  fourth  part  of  her  said 
trust  funds  to  pay  the  same  to  her  brother  Thomas  Swinhurne 
(the  Plaintiff),  if  he  should  be  living  at  her  decease.    And  upon 
trust  as  to  the  remaining  one-fourth  part  of  her  said  trust  funds,  to 
pay  the  same  to  Miranda  Swinhurne,  widow  of  her  deceased  brother 
Samuel  Swinhurne,  if  she  should  be  living  at  her  decease  ;  but,  if 
she  should  die  in  her  lifetime,  then  upon  trust  to  pay  the  same 
to  her  nephew  Edward  Swinburne  (son  of  her  brother  Samuel 
Swinburne).    And  the  testatrix  declared  that,  in  case  of  the 
failure  of  any  of  the  trusts  thereinbefore  declared  of  any  of  the 
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one-fourth  parts  of  her  said  trust  funds,  the  one-fourth  part,  or  so  PEAESON^. 
much  thereof  of  which  the  trusts  should  fail  as  aforesaid,  should  1884 
be  held  upon  the  trusts  thereinbefore  declared  of  the  others  or 
other  of  the  fourth  parts  of  which  the  trusts  should  not  fail,  and 
if  the  trusts  of  one  only  of  such  fourth  parts  should  fail  the  same 
fourth  part  should  be  divided  equally  per  stirpes  amongst  the 
persons  entitled  under  the  trusts  thereinbefore  declared  of  the 
three  other  fourth  parts  of  the  said  trust  funds. 

The  action  was  now  heard  on  further  consideration,  one  of  the 
questions  for  decision  being  whether  the  will  operated  as  an 
exercise  of  the  power  of  appointment  conferred  on  the  testatrix 
by  the  will  of  her  brother  Edward  Sivinhurne.  It  was  admitted 
that  she  had  no  other  testamentary  power  of  appointment. 

CozenS'Hardy,  Q.C.,  and  L.  B.  Seeley,  for  the  nephew  Frederick 
Swinhurne : — 

The  power  of  appointment  has  not  been  well  exercised  by  the 
will  of  the  testatrix,  and  the  property  goes  as  in  default  of  ap- 
pointment. She  in  her  will  blends  the  property  with  her  own, 
and  then  directs  the  payment  of  her  debts  and  funeral  expenses 
and  legacies  out  of  the  blended  fund,  and  gives  half  the  whole  fund 
to  persons  who  are  not  objects  of  the  power.  The  will  contains 
no  reference  to  this  particular  power,  though  she  had  no  other 
power  of  appointment.  It  is  impossible  to  assume  that  she 
intended  to  exercise  this  power. 

/.  6r.  Wood,  for  Miranda  Swinhurne,  and  her  son,  the  nephew 
Edward  Swinhurne : — 

If  the  Court  should  hold  that  the  power  was  not  exercised  by 
the  will,  a  case  of  election  will  arise  as  to  those  persons  who  are 
entitled  in  default  of  appointment,  and  who  also  take  benefits 
under  the  will  in  the  testatrix's  own  property. 

Freeman,  for  the  trustees,  and  for  the  persons  wlio  were  interested 
in  upholding  the  exercise  of  the  power  by  the  will : — 

The  power  is  well  exercised.  There  is  nothing  to  shew  tliat 
the  testatrix  intended  to  exercise  only  a  general  power  of  ap- 
pointment.   It  is  not  necessary  that  tlierc  shouM  be  an  express 
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PEAESON.J.  reference  in  the  will  to  the  power.  It  is  a  question  of  intention 
1884  to  be  collected  from  the  whole  will :  Bailey  v.  Lloyd  (1)  ;  Fidgely 
V.  Fidgely  (2).  The  direction  to  pay  the  debts  of  the  testatrix 
is  not  enough  to  negative  an  intention  to  exercise  the  power : 
Ferrier  v.  Jay  (3) ;  In  re  Teape's  Trusts  (4).  The  testatrix  con- 
templated the  possibility  that  the  gift  to  persons  not  objects  of 
the  power  might  fail,  for  she  provides  that,  in  case  of  the  failure 
of  any  of  the  trusts  thereinbefore  declared,  the  part  as  to  which 
the  trusts  should  fail  should  go  over  to  persons  who  were  objects 
of  the  power.    This  is  a  provision  against  intestacy. 

Cozens-Hardy,  in  reply  : — 

In  Bailey  v.  Lloyd  the  Court  held  that  the  will  contained  a 
reference  to  the  power ;  the  gift  was  to  persons  who  were  objects 
of  the  power,  but  the  limitations  were  unauthorized.  In  Ferrier 
V.  Jay  the  objects  of  the  power  were  objects  of  the  testator's 
bounty ;  the  only  difficulty  was  in  the  charge  of  the  testator's 
debts.  Yice- Chancellor  Malins  followed  the  decision  of  Vice- 
Chancellor  Wood  in  Cowx  v.  Foster  (5).  In  that  case  Yice- 
Chancellor  Wood  said  (6)  :  "  Where,  in  the  exercise  of  a  power  of 
distribution,  the  donee  of  the  power  introduces  objects  of  bounty 
who  are  not  objects  of  the  power,  it  is  impossible  to  say  exactly 
in  what  shares  and  proportions  the  real  objects  of  the  power  would 
have  taken ;  and  therefore  the  whole  appointment  is  treated  as 
invalid."  That  exactly  applies  to  the  present  case.  In  In  re 
Teape's  Trusts  the  intention  was  to  give  to  the  person  who 
was  the  object  of  the  power,  though  the  will  purported  to  give 
her  a  larger  interest  than  the  testator  had  power  to,  give.  No 
doubt  Fidgely  v.  Fidgely  is  more  in  favour  of  the  exercise  of 
the  power.  In  Ames  v.  Cadogan  (7)  Mr.  Justice  Fry  was  of 
opinion  that  the  fact  that  a  benefit  is  given  to  persons  who  are 
not  objects  of  a  power  is  a  strong  indication  of  an  intention  not 
to  exercise  the  power.  The  gift  over  in  case  of  the  failure  of  any 
of  the  trusts  thereinbefore  declared  refers  only  to  a  failure  by 
lapse,  or  by  reason  of  death  in  the  lifetime  of  the  testatrix. 

(1)  5  Euss.  330,  341.  (4)  Law  Eep.  16  Eq.  442. 

(2)  1  Coll.  255.  (5)  1  J.  &  H.  30. 

(3)  Law  Eep.  10  Eq.  550.  (6)  Ibid.  35. 
(7)  12  Ch.  D.  868. 
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Higgins,  Q.C.,  and  E.  Thurstan  Holland,  for  the  Plaintiff: —  Swenbuene 
If  the  Court  should  hold  that  the  power  was  not  well  exercised,  p^^t. 
a  case  of  election  will  arise  in  the  Plaintiff's  favour.   The  persons 
who  are  objects  of  the  power,  and  who  also  take  under  the  will 
property  belonging  to  the  testatrix  herself,  are  bound  to  carry  out 
her  intention  in  toto,  if  they  claim  under  the  will. 

[Peaeson,  J. : — If  in  the  gift  over  the  words  "  failure  of  any 
of  the  trusts  hereinbefore  declared  "  mean  failure  from  any 
cause,  persons  who  are  objects  of  the  power  will  take  one  moiety 
of  the  property  under  the  appointment,  and  will  take  the  other 
moiety  under  the  gift  over.] 

"  Failure "  does  not  include  a  failure  of  the  testatrix's  own 
gift  by  the  will. 

J.  G.  Wood,  for  Miranda  Swinhurne,  and  for  her  son,  the 
nephew  Edward  Sioinhurne : — 

The  intention  of  the  testatrix  was  that  the  beneficiaries  under 
the  will  should  stand  on  an  equal  footing,  taking  the  two  proper- 
ties together.  Those  persons  who  can  take  under  the  appoint- 
ment, and  who  take  also  property  of  the  testatrix,  must  bring 
their  appointed  shares  into  hotchpot :  Cooper  v.  Cooper  (2),  The 
provision  as  to  failure  of  any  of  the  trusts  does  not  affect  the 
question.  It  applies  to  a  failure  of  a  one-fourth  share  as  a  whole ; 
not  to  the  failure  of  the  trusts  of  a  portion  of  a  one-fourth  share. 
It  does  not  contemplate  a  failure  by  reason  of  an  invalid  ap- 
pointment. 

Cozens-Hardy  referred  to  White  v.  WJu'fe  (3).  There  is  no  case 
of  election;  half  the  property  is  well  ai)p(»inted  in  the  first 
instance,  and,  by  virtue  of  the  gift  on  tlie  failure  of  any  of  the 
previous  trusts,  the  other  half  goes  to  persons  who  are  objects  of 
the  powder. 


(1)  12  Ch.  1).  808.  (2)  Law  llrp.  7  11.  1. 
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PEARSON, J.  Pearson,  J.  :— 

1884  The  testatrix  has  contrived  to  express  her  will  in  such  a  way 

In  re  as  to  Create  as  much  difficulty  as  possible  in  the  construction  of 
it.  [His  Lordship  referred  to  the  provisions  of  the  will.]  The 
first  question  is,  Did  she  intend  to  exercise  at  all  the  special 
power  of  appointment  given  to  her  by  her  brother's  will,  or  did 
she  only  intend  to  exercise  any  general  power  of  appointment  by 
will  which  she  might  have  ?  It  is  conceded  that  she  had  in  fact  no 
other  testamentary  power  of  appointment,  and  if  I  come  to  the 
conclusion  that  she  did  not  intend  to  exercise  this  special  power,  I 
shall  in  fact  strike  out  of  the  will  the  words  "  over  which  I  may 
have  any  testamentary  power  of  disposition."  I  think  I  cannot  do 
that.  The  testatrix  having  referred  to  any  testamentary  power 
of  disposition  which  she  might  have,  and  there  being  no  other 
such  power,  I  think  I  must  come  to  the  same  conclusion  to  which 
Yice-Chancellor  Knight  Bruce  came  in  Fidgety  v.  Fidgely  (1), 
and  for  the  same  reason,  that  she  did  intend  to  exercise  that 
power.  I  think  her  intention  was  to  exercise  the  only  testamen- 
tary power  of  disposition  which  she  had.  It  follows  that,  as 
regards  the  brother's  property,  half  of  it  is  well  appointed,  but 
that  half  of  it  which  is  appointed  to  persons  who  are  not  objects 
of  the  power  is  not,  apart  from  the  gift  over,  well  appointed  by 
the  will. 

The  next  question  is.  What  becomes  of  that  moiety  of  the 
brother's  property  which  is  appointed  to  persons  who  are  not 
objects  of  the  power  ?  This  depends  upon  the  construction  of 
that  which  to  my  mind  is  a  very  obscure  clause  of  the  will — the 
gift  over  in  case  of  the  failure  of  any  of  the  trusts  thereinbefore 
declared  of  any  of  the  one-fourth  parts  of  the  trust  funds.  But 
I  think  the  word  "  failure  "  must  be  construed  as  meaning  failure 
from  any  cause  whatever.  I  think  the  intention  of  the  testatrix 
was  that,  if,  for  any  reason  whatever,  any  of  the  beneficiaries 
under  her  will  could  not  take  any  part  of  that  which  is  given  to 
him  by  the  will,  that  which  he  could  not  take  should  go  over  to 
the  other  beneficiaries  under  the  will  who  were  capable  of  taking 
it.    I  hold,  therefore,  that  so  much  of  the  property  subject  to  the 


(1)  1  Coll.  255. 
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power  of  appointment  as  is  by  the  will  given  to  Thomas  Swinlurne  PEAESON,J. 

and  Miranda  Siuinhurne  goes  over  to  the  persons  to  whom  the  1884 

first  two  one-fonrth  parts  are  given  and  in  the  same  proportions  ^^.^ 

inter  se.    Consequently  no  case  of  election  arises.  SvaNBURNE. 

Savinburne 

Solicitors  :  Faterson,  Sons,  &  Garner  ;  Harvey,  Oliver,  &  Capron  ;  Vitt. 
Hunt  &  Son  ;  Thomas  Bowher. 

W.  L.  C. 


In  re  WILKmS. 
WILKINS  V.  KOTHEEHAM. 

[1879    W.  435.] 

Administration  of  Assets — Deficient  Estate — Abatement  of  Annuities — Appor- 
tionment— Direction  to  pay  Annuity  free  of  Legacy  Duty — Costs  of  Plaintiff 
in  Legatee's  Administration  Action. 

When  a  testator's  estate  is  insufficient  (after  payment  of  his  debts)  to 
pay  in  full  annuities  given  by  his  will,  the  fund  must  (after  payment  of  costs) 
be  apportioned  between  the  annuitants  in  the  proportion  which  t  ne  sums 
composed  of  the  arrears  of  the  annuity  in  each  case  plus  the  present  value 
of  the  future  payments  bear  to  each  other,  and  this  rule  applies  in  a  case  in 
which  the  annuitants  are  all  living  at  the  time  of  distribution. 

ILeath  v.  Nugent  (1)  followed. 

A  testator  gave  an  annuity  of  £150  to  his  widow,  and  an  annuity  of  £100 
to  a  stranger  in  blood,  and  he  directed  that  the  second  annuity  should  be  paid 
free  of  legacy  duty,  which  should  be  paid  out  of  his  estate.  After  payment 
of  his  debts,  the  estate  was  insufficient  to  pay  the  annuities  in  full : — 

ILeld,  that  (after  payment  of  costs)  the  fund  must  be  apportioned  as  above 
between  the  two  annuitants ;  that  the  legacy  duty  payable  on  the  sum  appor- 
tioned to  the  second  annuitant  must  be  deducted  from  the  whole  fund,  and 
the  balance  then  divided  in  the  same  proportion  between  the  two  annui- 
tants. 

It  is  the  settled  rule  that  the  plaintiff  in  a  legatee's  administration  action 
is,  when  the  estate  is  insufficient  to  pay  the  legacies  in  full,  entitled  to 
receive  his  costs  out  of  the  fund  as  between  solicitor  and  client,  and  this 
yule  applies  even  when  there  is  a  contest  between  him  and  another  legatee 
as  to  the  proper  mode  of  dividing  the  fund. 

FuETHER  CONSIDEEATION. 

This  action  was  brought  for  the  administration  of  the  real 
and  personal  estate  of  T.  II.  W/lHiis  (who  died  on  tlie  6t\\  of 
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PEAKSONjJ.  September,  1879),  under  the  direction  of  the  Court,  By  his  will, 
1884  dated  the  31st  of  January,  1876,  the  testator,  after  appointing  his 
^j^^Q  sister  Lucy  Botherham  (the  Defendant)  and  his  nephew  H.  Wilkins 
WiLKiNs.  trustees  and  executrix  and  executor  of  his  will,  and  directing 
his  executrix  and  executor  to  pay  his  debts  and  funeral  and 
testamentary  expenses  out  of  his  personal  estate,  gave,  devised,, 
and  bequeathed  unto  the  Defendant  all  the  residue  of  his 
personal  estate,  and  all  and  every  the  real  estates  of  which  he 
might  die  seised  and  possessed,  to  hold  to  her,  her  heirs  and 
assigns  for  ever,  but  subject  nevertheless,  and  the  testator  thereby 
charged  his  real  estate  and  his  residuary  personal  estate  with 
the  payment  of  an  annuity  of  £150  to  his  wife  (the  plaintiff),, 
to  whom  he  gave  and  bequeathed  the  same  accordingly,  and  he 
also  charged  his  real  estate  and  his  residuary  personal  estate  with 
the  payment  of  an  annuity  of  £100  to  Johanna  Camilla  Harrys. 
to  whom  he  gave  and  bequeathed  the  same  accordingly.  By 
a  codicil  dated  the  31st  of  October,  1876,  the  testator  directed 
that  the  annuity  to  Miss  Harry  should  be  paid  free  from  all 
Government  duties,  which  should  be  paid  out  of  his  personal 
estate.  Miss  Harry  was  a  stranger  in  blood  to  the  testator. 
After  payment  of  the  testator's  debts  and  funeral  and  testamentary 
expenses  his  estate  was  insufficient  to  pay  the  two  annuities  in 
full,  and  the  questions  now  raised  for  decision  were,  how  the  assets 
were  to  be  apportioned  between  the  two  annuitants,  and  how  the- 
legacy  duty  payable  in  respect  of  Miss  Harry's  annuity  was  to  be= 
paid. 

W.  W.  Karslahe,  Q.C.,  and  B.  Horshrugh,  for  the  Plaintiff : — 

As  to  the  division  of  the  fund  between  the  two  annuitants,  the 
exact  point  is  decided  by  Heath  v.  Nugent  (1).  In  each  case  the 
unpaid  arrears  of  the  annuity  and  the  present  value  of  the 
future  payments  of  it  must  be  added  together,  and  the  fund  must 
be  apportioned  between  the  two  annuitants  in  the  proportion* 
which  these  two  gross  sums  bear  to  each  other :  Todd  v. 
Bielby  (2)  ;  Potts  v.  Smith  (3) ;  Seton  on  Decrees  (4). 


(1)  29  Beav.  226. 

(2)  27  Beav.  353. 


(3)  Law  Eep.  8  Eq.  683. 

(4)  4th  Ed.  vol.  ii.  pp.  967-8. 


Til  re 

AViLKINS. 

WiLKIXS 
V. 

E0THERHA3I> 
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The  direction  to  pay  the  duty  on  Miss  Harry's  annuity  out  of  PEAESON,.J. 
the  testator's  personal  estate  applies  only  as  between  her  and  the  1884 
residuary  legatee  ;  it  does  not  affect  the  widow,  on  whose  annuity 
no  duty  is  payable.    There  being  no  residue,  the  direction  is  in- 
operative, and  Miss  Harry  must  pay  the  duty  on  the   um  which 
is  apportioned  to  her  :  8eton  on  Decrees  (1). 

[Peaksok,  J.,  referred  to  Wilson  v.  O'Leary  (2).] 

The  estate  being  insufficient,  after  the  payment  of  debts,  &c., 
to  pay  the  annuities  in  full,  the  Plaintiff  is  entitled  to  have  her 
costs  out  of  the  fund,  as  between  solicitor  and  client ;  Seton  on 
Decrees  (3) ;  Cross  v.  Kennington  (4) ;  Biirkitt  v.  Bansom  (5) ; 
Waldron  v.  Frances  (6)  ;  Thomas  Y.Jones  (7)  ;  Wright  v.  Woods  (8). 
In  a  legatee's  action,  when  the  estate  is  insufficient  to  pay  the 
legacies  in  full,  the  Court  follows  the  analogy  of  a  creditor's 
action  in  which  the  estate  is  deficient,  and  rewards  the  plaintiff 
for  his  diligence  by  allowing  liim  costs  as  between  solicitor  and 
client. 

Coohson,  Q.C.,  and  W,  D.  BaivUns,  for  Miss  Harry  : — 

We  admit  that  the  fund  should  be  apportioned  in  the  way 
suggested,  but  the  testator  has  given  Miss  Harry  the  duty  in 
addition  to  the  annuity. 

[Peaeson,  J. : — I  wish  to  hear  you  only  on  the  question  of 
costs.] 

The  rule  as  to  a  creditor's  action  does  not  apply.  The  reason 
why  a  creditor  plaintiff  is  allowed  costs  as  between  solicitor  and 
client  when  the  estate  is  deficient  is,  tluit  the  fund  belongs  to 
himself  and  the  other  creditors  on  whose  behalf  he  is  suing  : 
Home  V.  Home  (9) ;  Morgan  and  Wurtzhurg  on  Costs  (10).  The 
Plaintiff  is  not  suing  on  behalf  of  ]\Iiss  Harry ;  she  is  at  arm's 
length  with  her. 

JDauney,  for  the  Defendant. 

(1)  4tli  Ed.  vol.  ii.  p.  9G4.  ((>)  .10  Hare,  A  pp.  x. 

(2)  Law  Rep.  17  Eq.  419.  (7)  1  Dr.  &  Sni.  134. 

(3)  4th  Ed.  vol.  ii.  p.  875.  (^8)  20  Vh.  D.  170. 

(4)  11  Bcav.  89.  (9)  14  W.  R.  t)r)7. 

(5)  2  Coll.  53G.  (10)  r;i-v  202. 
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EOTHEEHAM. 


PEARSON,J.  PeaesON,  J.  :— 

The  first  question  is,  how  the  deficiency  is  to  be  dealt  with — in 
In  re      what  proportion  the  deficient  estate  is  to  be  divided  between  the  two 
WiLKiNs.    annuitants.    The  annuity  to  the  testator's  widow  is,  of  course,  not 

WiLKINS  ^  .  . 

V.  liable  to  any  legacy  duty ;  the  annuity  to  Miss  Harry  is  liable  to 
pay  duty  at  the  rate  of  10  per  cent.  The  testator  has  directed 
that  that  duty  shall  be  paid  out  of  his  personal  estate,  and  that 
she  shall  receive  the  annuity  in  full.  Mr.  Karslake  says  that  the 
proper  course  is  to  calculate  the  amounts  which  should  be  paid 
to  the  two  annuitants  according  to  the  rule  laid  down  by  Lord 
Bomilly,  M.K.,  in  Heath  v.  Nugent  (1),  and  this  is  not  disputed  as 
a  general  rule.  But  it  is  said  that  this  rule  will  not  work  out 
justice  in  the  present  case  by  reason  of  the  direction  to  pay  the 
duty  on  Miss  Harry's  annuity,  for  that,  if  the  duty  is  not  taken 
into  account  before  the  apportionment  is  made,  the  widow  will  get 
her  apportioned  part  free  of  duty,  while  Miss  Harry  will  have  to 
pay  the  duty  on  hers.  Mr.  KarslaJce  says  that  that  is  what  ought 
to  be  done,  because  the  direction  is  to  pay  the  duty  out  of  the 
residue,  and  there  is  no  residue.  To  my  mind,  as  a  question  of 
arithmetic  rather  than  of  law,  Mr.  KarslaJce  is  in  error.  I  think 
the  intention  of  the  testator  was  that  each  annuitant  should 
receive  that  exact  proportion  of  his  estate  which  she  would  have 
received  if  the  estate  had  been  suf&cient  to  pay  both  the  annui- 
ties in  full.  In  that  case  Miss  Harry  would  have  received  £100, 
and  the  widow  would  have  received  £150  a  year,  each  free  from 
any  payment  of  legacy  duty,  in  the  case  of  the  widow,  because 
by  law  she  is  not  liable  to  pay  any  duty,  and  in  the  case  of 
Miss  Harry,  by  reason  of  the  bounty  of  the  testator.  In  my 
view  the  sums  which  they  ought  now  to  receive  should  be  in 
the  same  proportion,  and  I  think  the  only  way  to  effect  this 
will  be  to  pay  the  duty  on  Miss  Harry's  apportioned  part  before 
dividing  the  fund,  and  then  to  divide  the  balance  between  the 
two  annuitants  according  to  the  rule  laid  down  in  Heath  v.  Nugent, 
In  that  way  only  will  there  be  equality  between  them,  the  object 
of  the  Court  being  to  give  each  of  them  her  fair  and  just  propor- 
tion of  the  estate.  After  the  payment  of  costs  the  fund  must  be 
divided  as  laid  down  in  Heath  v.  Nugent ;  then  the  duty  payable 

(1)  29  Beav.  226. 
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on  Miss  Harry  s  share  must  be  calculated  and  deducted  from  the  peaeS0N,J. 
whole  fund,  and  the  residue  must  be  apportioned  in  the  same  way  igg^. 
between  the  two  annuitants. 

In  re 

As  to  the  Plaintiff's  costs,  having  regard  to  the  authorities,  I  Wilkins. 
think  it  is  the  settled  rule  of  the  Court  that  the  plaintiff  in  a  Wilkins 
legatee's  administration  action  is,  if  the  estate  is  insufficient  to  Rothekham. 
pay  the  legacies  in  full,  entitled  to  his  costs  out  of  the  fund  as 
between  solicitor  and  client.    I  do  not  intend  to  depart  from  that 
rule.    I  cannot  say  that  I  quite  understand  the  principle  of  it, 
but  I  find  that  it  is  the  established  rule. 

Solicitors :    W.  G.  Stuart ;  Bolton,  Bohhins,   BusJc,  &  Co. ; 
Kingsford,  Dorman,  &  Co, 

W.  L.  C. 


In  re  KKOWLES'  SETTLED  ESTATES.      "  pearson,J. 
[1884    K.  504.] 

Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  2,  subs.  1— Definition  of 
Settlement —  Original  and  derivative  Settlements — Appointment  of  Trustees 
for  Purposes  of  Act. 

When  a  complete  settlement  of  land  lias  been  made,  and  derivative 
settlements  have  been  afterwards  made  by  persons  who  take  interests  (not 
yet  in  possession)  under  the  original  settlement,  the  original  settlement 
alone  is  the  settlement  for  the  purposes  of  the  Settled  Land  Act. 

The  Court  will  not  in  general  appoint  as  trustees  of  a  settlement  for  the 
purposes  of  the  Act  two  persons  who  are  near  relatives  to  each  other.  There 
ought  to  be  two  independent  trustees. 

Adjouened  summons. 

This  was  a  summons  under  the  Settled  Land  Act,  1882. 

The  summons  was  entitled  "  in  the  matter  of  the  estate  situate 
in  Whitecross  Street,  in  the  county  of  Middlesex',  and  known  as 
the  *  Spread  Eagle '  public-house,  settled  (inter  alia)  by  au 
indenture  dated  the  15th  of  April,  1837." 

By  the  indenture  of  the  15th  of  April,  1837,  certain  real  estate 
(including  the  Spread  Eagle  public-house)  was  vested  in  trustees 
in  fee,  upon  trust  during  the  life  of  Maria  Knowlen,  tlie  wife  of 
John  Knowles,  to  pay  the  rents  thereof  to  her  and  lior  assigns 
for  her  and  their  own  sole  and  separate  use  and  benelit,  and 
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In  re 
Knowles' 
Settled 


PEAKSON,J.  after  lier  death  in  trust  for  the  child  and  children  of  John  Knoiules 
1884  by  Maria  his  wife,  or  any  one  or  more  of  them  exclusive  of 
the  other  or  others,  in  such  proportions  and  in  such  manner  as 
John  Knoivles  should  by  deed  or  will  appoint,  and  upon  further 
Estates,  trusts  in  default  of  appointment.  The  trustees  of  this  deed  at  the 
time  when  the  present  application  was  made  were  John  Parnell 
and  Archibald  Uanhury,  Archibald  Hanbury  was  the  solicitor  of 
the  tenant  for  life.  On  the  9th  of  October,  1865,  John  Knoiules 
appointed  that  the  property  comprised  in  the  deed  of  the  15th  of 
April,  1837,  should,  after  the  death  of  Maria  Knoivles,  be  held  in 
trust  for  his  daughter  Mary  Eleanor  Knoivles  in  fee,  and  by  a 
deed  dated  the  10th  of  October,  1865,  the  property  thus  appointed 
was,  in  contemplation  of  a  then  intended  marriage  between  Mary 
Eleanor  Knowles  and  the  Eev.  Joseph  Clarice,  vested  in  J,  B, 
Tanqueray-Willaume  and  /.  B.  Tanqueray-Willamne  the  younger 
in  fee,  upon  trust  for  Mary  Eleanor  Knowles  in  fee,  until  the 
solemnization  of  the  intended  marriage,  and,  after  the  solemniza- 
tion thereof,  upon  trust  to  pay  the  rents  to  John  Knowles  and  his 
assigns  during  his  life,  and  after  his  death  on  trust  to  pay  the 
rents  to  Mary  Eleanor  Knowles  for  her  sole  and  separate  use 
without  power  of  anticipation,  and  after  her  death  on  trust  to  pay 
the  rents  to  Joseph  Clarke  and  his  assigns  during  his  life,  and, 
after  the  death  of  the  survivor  of  John  Knowles,  Mary  Eleanor 
Knowles,  and  John  Clarke,  on  certain  trusts  for  the  issue  of  the 
marriage  as  therein  mentioned,  with  an  ultimate  trust  for  Maria 
Eleanor  Knowles  in  fee.  The  intended  marriage  was  shortly 
afterwards  solemnized. 

This  summons  was  taken  out  by  Maria  Knowles,  the  tenant  for 
life  under  the  original  settlement  (now  a  widow),  asking  (inter 
alia)  for  the  appointment  of  trustees  of  the  settlement  for  the 
purposes  of  the  Settled  Land  Act.  The  summons  was  not  entitled 
in  the  matter  of  the  sub-settlement,  and  it  was  served  only  on 
the  trustees  of  the  original  settlement.  It  was  proposed  to 
appoint  as  trustees  for  the  purposes  of  the  Act  John  Parnell  and 
his  brother  Hugh  FarnelL 


P.  S.  Gregory,  for  the  summons  : — 

A  question  may  arise  whether  the  derivative  settlement  exe- 
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cuted  on  the  daughter's  marriage  is  part  of  the  "  settlement "  of  PEAESON,J. 
the  property  as  defined  by  sect.  2  of  the  Settled  Land  Act,  1882,  1884 
and  whether,  therefore,  the  summons  should  be  entitled  also  in      in  re 
the  matter  of  the  derivative  settlement,  and  served  on  the  trustees  Settled 
of  that  settlement.  In  Messrs.  Wolstenholme  and  Turner  s  book  on  Estates. 
the  Act  (1),  it  is  said,  "  the  effect  of  the  definition  in  this  Act 
appears  to  be  that  all  the  instruments  engrafted  on  the  settlement 
of  a  given  interest  must  be  taken  as  forming  part  of  one  settle- 
ment." 

Peakson,  J. : — 

The  original  settlement  is  a  complete  settlement  in  itself,  and, 
in  my  opinion,  it  is  the  settlement  under  the  Act.  I  have  nothing 
to  do  with  any  derivative  settlement.  But  I  object  to  appoint- 
ing two  relatives  as  trustees.  There  must  be  two  independent 
trustees. 

The  further  hearing  of  the  summons  was  ordered  to  stand  over 
until  after  the  Long  Vacation. 

Solicitors  :  Hanbury,  Hutton,  &  Whitting. 


(1)  2nd  Ed.  p.  10. 


W.  L.  C. 
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V-C.  Xn  re  WEBSTEE. 

^  GUAEDIANS  OF  DEKBY  UNION  v.  SHAEEATT. 

Fauper  Lunatic — Expenses  of  Maintenance—Bight  of  Poor  Law  Guardians  to 
recover  against  Estate  of  Lunatic  after  his  Death — Lunatic  Asylums  Act, 
1853  (16  &  17  Vict.  c.  97),  ss.  94,  104  \_Revised  Ed.  Statutes,  vol.  xi. 
i>p.  805,  809.] 

A  pauper  lunatic  having  died  seised  of  a  small  amount  of  real  estate  : — 
Held,  that  tlie  amount  of  sums  paid  by  guardians  of  the  union  to  which 
the  pauper  was  chargeable  (though  not  the  union  in  which  he  died),  in 
respect  of  his  maintenance  at  a  lunatic  asylum,  was  a  debt  recoverable  in 
a  creditors'  action  against  his  personal  and  real  representatives,  though  no 
steps  to  recover  payment  of  expenses  incurred  in  respect  of  such  mainte- 
nance were  taken  by  the  guardians  in  the  pauper's  lifetime. 

This  was  an  action  by  the  guardians  of  the  Derby  Union,  on 
behalf  of  themselves  and  all  other  creditors  of  George  Webster, 
deceased,  against  the  administratrix  and  the  co-heiresses-at-law  of 
the  intestate. 

George  Webster  had  been  maintained  by  the  Plaintiffs  as  a 
pauper  lunatic  from  the  27th  of  July,  1881,  to  the  10th  of  Febru- 
ary, 1884,  the  date  of  his  death,  which  took  place  in  an  asylum  at 
Leicester.  At  his  death  and  during  the  above  period,  he  was 
seised  in  fee  of  a  small  cottage  and  hereditaments,  worth  about 
£180.  The  Plaintiffs  had  taken  no  steps  during  his  lifetime  to 
obtain  payment  of  the  expenses  of  his  maintenance. 

The  writ  was  indorsed  for  payment  of  £56  6s.,  and  a  summons 
was  now  heard  on  behalf  of  the  Plaintiffs,  that  pursuant  to 
Order  xiv.,  rule  1,  of  the  Eules  of  the  Supreme  Court,  an  order 
might  be  made  for  payment  to  them  of  this  amount. 

The  Chief  Clerk  being  of  opinion  that  the  Plaintiffs  could  not 
rank  as  creditors  of  the  deceased's  estate,  the  summons  was 
adjourned  into  Court. 

Hemming,  Q.C.,  and  Bussell  Boberts,  for  the  Plaintiffs  : — 

We  are  creditors  of  the  intestate.  The  question  turns  on  the 
construction  of  sects.  94  and  104  of  the  Lunatic  Asylums  Act,  1853 
(16  &  17  Yict.  c.  97). 
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By  sect.  104,  if  any  person  having  the  custody  of  any  property  V.-C.^B. 

of  a  lunatic,  pays  any  money,  though  without  any  order  of  jus-  1884 
tices,  as  provided  by  the  former  part  of  the  same  section,  to  the 
guardians  of  any  union,  to  defray  the  charges  paid  or  incurred  by  Webster. 
such  union  for  the  maintenance  of  such  lunatic,  the  receipt  of  the  Deeby^^o:^ 

guardians  is  to  be  a  good  discharge  to  such  person ;  and  see  the  g^^p^p^^TT 

remarks  of  the  Lords  Justices  in  In  re  Marmans  Trusts  (1).   "  The  — 
demand  of  the  guardians,"  says  Lord  Justice  James,    must  be 
recovered  like  any  other  debt,  in  a  due  course  of  administration." 

/.  G.  Alexander,  for  the  Defendants  : — 

The  only  possible  right  of  guardifins  to  claim  against  the  estate 
of  a  deceased  pauper  lunatic  is  conferred  by  the  latter  part  of 
sect.  16  of  the  Foor  Law  Union  Charges  Act  Amendment  Act, 
1849  (12  &  13  Vict.  c.  103),  which  is  in  these  words :  "And  in 
the  event  of  the  death  of  any  pauper  having  in  his  possession  or 
belonging  to  him  any  money  or  property,  the  guardians  of  the 
union  or  parish  wherein  such  pauper  shall  die  may  reimburse 
themselves  the  expenses  incurred  by  them  in  and  about  the 
burial  of  such  pauper,  and  in  and  about  the  maintenance  of  such 
pauper  at  any  time  during  the  twelve  months  previous  to  the 
decease."  So  that  the  utmost  any  guardians  can  claim  is  the 
amount  of  the  burial  expenses,  plus  one  year's  maintenance. 
But  even  to  this  extent  the  Plaintiffs  are  out  of  Court,  not  being 
the  guardians  of  the  union  in  which  the  pauper  died. 

The  Plaintiffs  took  no  proceedings  under  the  Lunatic  Asylums 
Act,  1853,  during  the  intestate's  lifetime,  and  it  is  clear  that  the 
provisions  of  that  Act  are  intended  to  take  effect  only  during 
the  life  of  the  pauper  lunatic.  In  Li  re  Marmans  Trusts  the 
question  of  debt  or  no  debt  was  not  before  the  Court.  All  the 
Lords  Justices  held  was,  tliat  if  there  was  a  debt,  it  must  be 
claimed  in  the  ordinary  course  of  administration. 

Bacon,  Y.C.  : — 

I  entertain  no  doubt  wliatevcr  that  under  the  statute  the 
estate  of  this  pauper  lunatic  is  liable  for  his  maintenance, 
whether  he  be  alive  or  dead  ;  and  this  I  understand  to  have  been 
(1)8  Ch.  1).  25(5,  250. 
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Y.-O.  B.     the  view  of  the  Lords  Justices  in  the  case  which  has  been 
1884       referred  to. 

^J^g         I  think  the  Defendants  cannot  take  any  part  of  the  intestate's 

Webstek.    estate  without  accounting  for  the  portion  of  it  which  is  so  liable. 

guakdians  of 
Derby  XJkion 

V.  Solicitors  :  Broolc  &  Cliapnan,  for  Mole  &  Stone,  Berly  ;  Berry, 

Shaxvratt.   ^i^r^g^  ^  Lincoln,  for  W.  Briggs,  Derhy. 

J.  B.  D. 


END  OF  YOL.  XXYII, 


[ 


The  Mode  of  Citation  of  the  Volumes  in  the  Three  Series  of  the  Law  R sports,  commencing 
January  1,  1884,  will  be  as  follows  : — 

In  the  First  Series, 
25  Gh.  D. 

In  the  Second  Series, 
12Q.  B.  D.  9P.  D. 

In  the  Third  Series, 
9  App.  Gas. 


INDEX. 


ABATEMENT— Annuity     -        -        -  703 

See  Administration. 
ABSTEACTION  OF  WATEE         -        -  122 

See  Water.  2. 
ACCOUNT— Settled  account— Form  of  order  111 

See  Practice.  1. 
ADMINISTEATION  —Deficient  Estate  —  Abate- 
ment of  Annuities — Apportionment — Direction  to 
pay  Annuity  free  of  Legacy  Duty — Costs  of  Plain- 
tiff in  Legatee's  Administration  Action."]  When  a 
testator's  estate  is  InsuflEicient  (after  payment  of 
his  debts)  to  pay  in  full  annuities  given  by  his 
will,  the  fund  must  (after  payment  of  costs)  be 
apportioned  between  the  annuitants  in  the  pro- 
portion which  the  sums  composed  of  the  arrears 
of  the  annuity  in  each  case  plus  the  present  value 
of  the  future  payments  bear  to  each  other,  and 
this  rule  applies  in  a  case  in  which  the  annuitants 
are  all  living  at  the  time  of  distribution. — Heath  v. 
Nugent  (29  Beav.  226)  followed. — A  testator  gave 
an  annuity  of  £150  to  his  widow,  an  annuity  of 
£100  to  a  stranger  in  blood,  and  he  directed  tlial 
the  second  annuity  should  be  paid  fme  of  legacy 
liuty,  which  should  be  paid  out  of  liis  estate. 
After  payment  of  his  debts,  tlie  estate  was  insuf- 
ficient to  pay  the  annuities  in  full : — Held,  that 
(after  payment  of  costs)  the  fund  must  be  appor- 
tioned as  above  between  the  two  annuitants ;  that 
the  legacy  duty  payable  on  the  sum  apportioned 
to  the  second  annuitant  must  be  deducted  from 
the  whole  fund,  and  the  balance  then  divided  in 
the  same  proportion  between  the  two  annuitants. 
—It  is  the  settled  rule  that  the  plaiutitf  in  a 
legatee's  administration  action  is,  when  the  estate 
is  insufficient  to  pay  the  legacies  in  full,  entitled 
;o  receive  his  costs  out  of  tlic  fund  a«  between 
iiolicitor  and  client,  and  this  rule  applies  even 
vhen  there  is  a  contest  between  liim  uiul  another 
egatee  as  to  the  proper  mode  of  (lividing  the 
!und.  In  re  Wilkins.  Wilkins  v.  lioTHiouiiAiM 
1  [703 

!  Grant  of— Suppression  of  will         -  220 

'  See  Administrator. 

1  Retainer  by  heir-at-law         -        -  478 

I  See  Retainer. 
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ADMINISTEATOE— Leife)-s  of  Administration--' 
Grant  of — Will  not  appointing  Executors — Sup- 
pression of  Will — Sale  of  Leaseholds  hy  Adminis- 
trator— Title  of  Pur  chaser. ]  A  grant  of  letters  of 
administration  obtained  by  suppressing  a  will 
containing  no  appointment  of  executors  is  not 
void  db  initio,  and  accordingly  a  sale  of  lease- 
holds by  an  administratrix  who  had  obtained  a 
grant  of  administration  under  such  circumstances 
to  a  purchaser  who  was  ignorant  of  the  suppres- 
sion of  the  will,  was  upheld  by  the  Gourt,  al- 
though the  grant  was  revoked  after  the  sale. — 
Ahram  v.  Cunningham  (2  Lev.  182)  distinguished. 

BOXALL  V.  BOXALL      -  _  -  -  220 

ADMISSIONS  —  Liability  of  trustee  —  Payment 
into  Gourt  -  -  -  -  251 
See  Practice.  12. 

ADVANCEMENT— Trrnis/tfr  of  Stock  info  Joint 
Names — Trust — Intention  to  benefit — Claim  to 
have  Be-transfer.']  The  Plaintiff,  a  widow,  in  tlio 
year  1880  caused  a  sum  of  £G000  Gonsols  to  bo 
transferred  into  the  joint  names  of  herself  and 
the  Defendant,  who  was  her  gO(.lson,and  in  whose 
wellare  she  took  great  interest.  Tliis  transfer 
was  not  made  known  to  the  Defendant.  In  1882 
the  Plaintitf,  then  eighty-eii;ht  years  old,  married 
a  second  husband,  and  soon  afterwards  a))i)liod  to 
the  Del'endant  to  re-transfer  the  st(vk  into  her 
name  alone: — Held,  n\)nn  the  evidence,  that  the 
transfer  was  originally  made  with  the  deliberate 
intention  of  beneliting  the  Defendant,  and  not 
witii  a  view  to  the  creation  of  a  trust.  The 
C^onrt  could  not,  therefore,  comjiel  the  Defendant 
I  to  re-transfer  the  stock.    Standing  r.  BowinNi; 

[341 

ALIENATION  —  Restraint  on  —  Ineome-lnarint:: 
fnnd  -  -  -  -  -  411 
See  lIi  suAND  AXD  Wiri:. 

ALIMONY — Assignment  of — Allo^Yanco  to  wit'e 
of  lunatic  -  -  -  -  160 
^V<■  Li'NWTir.  2. 

ALLEGED  LUNATIC -Trial  bv  Judge  of  lli-h 
Court -Writ  _         -         _  116 

^Vc  Li  N'.VTir.  I. 
A  1 
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284,  565,  69G 

Power  in  settle- 

-  333 

-  707 


679 


703 


ALTEEATION  OF  EASEMEHT  -  -  43 
See  Light. 

ALTEEATIOK  OF  PEOPEETY— Will  speaking 

from  death  -        -        -        -  600 

See  VfiLL.  5. 
ANNtriTY— Abatement      -        -        -  703 

See  Administeatioj;^. 
 Charged  on  land — Statute  of  Limitations 

See  Limitations,  [Statute  of.    1.  [231 
AITTICIPATIOK— Eestraint  on— Election  606 

See  Election". 
 Income-bearing  fund  -        -        -  411 

See  Husband  and  Wipe.  3. 
APPEAL        -  237,  392 

See  Peactice.    2,  3. 
APPOINTMENT— Power  - 

See  PowEE.    1,  2,  3. 
APPOINTMENT  OF  TEUSTEE- 

ment 

See  Teustee. 
 Settled  Land  Act 

See  Settled  Land  Act.  2. 
APPOETIONMENT— Costs— Mortgage  suit 

See  MoETGAGE.  2. 
 Deficient  estate — Annuities  - 

See  Administeation. 
AETICLES  OF  ASSOCIATION— Alteration  of  268 

See  Company.  1. 
AETIFICIAL  STEEAM       -        -        -  122 

See  Watee.  2. 
AETIZANS'  DWELLINGS  LCT^—Artizans  and 
Labourers  Dwellings  Improvement  Act,  1875  (38 
&  39  Vict  c.  86) — Compulsory  taMng  of  Land — 
Arbitration  Award — Payment  of  Sum  awarded 
into  Court — Appeal — Verdict  of  Jury  for  larger 
Sum — Payment  of  Difference  into  Court — Time  of 
talcing  Possession— Interest  on  Difference.']  Where, 
under  the  provisions  of  the  Artizans  and  La- 
bourers Dwellings  Improvement  Act,  1875  (38  & 
39  Vict.  c.  36),  ii  sum  of  money  has  been  paid  into 
Court  by  a  local  authority  under  the  award  of  an 
arbitrator  for  lands  taken  compulsorily  by  them, 
and  on  appeal  a  verdict  for  a  larger  sum  is  given 
by  a  jury,  the  difference  between  the  two  sums 
being  subsequently  paid  into  Court,  interest  at 
£4  per  cent,  per  annum  from  the  date  of  the 
first  payment  to  the  date  of  the  second  payment 
in  is  payable  on  such  dilFerence.    In  re  Shaw 

AND  THE  COEPOEATION  OP  BlEMINGHAM      -  614 

ATTACHMENT         _        _        -        _  66 

See  Peactice.  4. 

AUDITED  ACCOUNTS  — Benefit  society  — Im- 
peaching accounts  -  -  -  111 
See  Peactice.  1. 

AWAED — Compulsory  purchase  of  land  -  614 
See  Aetizans  Dwellings  Act. 

BANKEUPTCY  —  Certificate  of  Conformity  — 
Effect  of  Suspending  Order — Bankruptcy  Act, 
1^42  (b  &  6  Vict.  c.  122),  ss.  ^1,  ^2— Bankrupt 
Law  Consolidation  Act,  1849  (12  &  13  Vict. 
c.  106),  s.  199.]  In  July,  1848,  an  order  was 
made  that  the  grant  of  a  certificate  of  conformity 
to  a  bankrupt  be  suspended  for  three  years. — 
During  the  period  of  suspension,  the  Bankruptcy 


BANKEUPTCY- coniMiMecZ. 
Act  of  1849  came  into  operation  ;  which  providec 
(s.  199)  that  "  every  certificate  of  conformity,] 
allowed  by  any  Commissioner  before  the  time 
appointed  for  the  commencement  of  this  Act^ 
though  not  confirmed  according  to  the  laws  ir 
force  before  that  time,  shall  discharge  the  bank-] 
rupt  from  all  debts  due  by  him  when  he  becai 
bankrupt,  and  from  all  claims  and  demands  mac 
provable  under  the  fiat": — Held,  that,  as,  bf 
virtue  of  that  section,  confirmation  of  the  order  oi 
July,  1848,  was  no  longer  required,  that  ordei 
became,  at  the  expiration  of  the  period  of  sus- 
pension, of  itself  a  complete  discharge  to  the] 
bankrupt,  and  that  property  acquired  by  himj 
after  the  expiration  of  that  period  belonged  tc 
him  and  not  to  the  assignee  in  the  bankruptcy.] 
In  re  Dove.    Bousfield  v.  Dove  -        -  6871 

2.   Proof — Loan  from  Building  Society- 
Premium  payable  in  Instalments.']  A  member  of 
a  building  society  borrowed  from  the  society,  on 
the  security  of  a  mortgage,  £1200,  for  which  he 
was  to  pay  £144  premium  and  interest  at  5  per 
cent,  per  annum.  The  principal,  premium,  and. 
interest  were  made  payable  by  the  borrower  to 
the  society  in  a  fixed  number  of  monthly  instal 
ments,  each  of  which  consisted  of  principal,  pre 
mium,  and  interest.  The  borrower  having  filed 
a  liquidation  petition,  and  tlie  mortgage  being 
insufficient  : — Held  (affirming  the  decision  of 
Bacon,  C.J.),  that  the  premium  was  not  in  the 
nature  of  interest,  and  that  the  society  were  en  ' 
titled  to  prove  for  it  in  the  liquidation.  Lx  part 
Bath.    Li  re  Phillips         -        -    C.  A.  509 


Tenant  for  life — Power  of  consenting 
See  PowEE.  3, 


565 


BILL  OF  COSTS— Taxation       -    485,  544,  584 
See  Solicitor,    1,  2,  3. 

BUILDING— General  line  of         -  - 
See  Meteopolis  Management  Act. 

BUILDING   SOCIETY —  Loan  from  — Proof  i 
bankruptcy  -        -        -        -  50£ 
See  Bankeuptcy.  2. 

CAPITAL— Charge  on— Land  drainage    -  34^ 

See  Settled  Land  Act.  1. 
 Income — Permanent  improvements  -  19( 

See  Settlement.  3. 
CASES — Abram  v.  Cunningham  (2  Lev.  182)  dis 

tinguished   -        -        -        -  22C 

See  Administeatoe. 
 Ames,  In  re  (25  Ch,  D.  72)  distinguished 

See  SoLiciTOE.   2.  [58 
 Auckland  {Lord)  v.  Westminster  Distrio 

Board  of  Works  (Law  Rep.  7  Ch.  597; 

distinguished        -        -        -  36* 

See  Meteopolis  Management  Acts. 
 Ballard  v.  Tomlinson  (26  Ch.  D.  194)  dis 

sented  from  -        -        -        -  581 

See  Watee.  1. 
.  Bartlett  v.  Bees  (Law  Eep.  12  Eq.  395" 

followed      -        -        -        -  246 

See  MOETGAGE.  1. 
 Bellamy  and  Metropolitan  Board  of  Works,  y 

I^^  re  (24  Ch.  D.  387)  followed    -  692 

See  Vendor  and  Puechaser.  3. 
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CAS'ES—conthmed. 

 Boyes  v.  CooJc  (U  Ch.  D.  53)  followed  284 

See  Power.  1. 
 •  CampheJVs  Case  (Law  Eep.  9  Cli.  1)  followed 

See  Company.    1,  [268 
 Clarhe's  Trusts,    In   re  (21  Ch.  D.  748) 

questioned   -        -        -        -  411 

jS'ee  Husband  AND  Wife.  3. 
  Commercial  Banh  of  India,  In  re  (Law  Eep. 

6  Eq.  517)  approved         -         -  225 

See  Company.  (3. 
 Crougldons  Trusts,  In  re  (8  Ch.  D.  460) 

followed      -        -        -        -  411 

See  Husband  and  Wife.  3. 

 Day  V  WJuttaJcer  (6  Ch.  D.  734)  followed 

See  Pkactice.  "  7.  [213 

 Bronfield  Sillistone  Coal  Cotnpany,  In  re 

(23  Ch.  D.  511)  not  followed    '  -  33 
See  Company.  3. 

 Ellis'  Trusts,  In  re  (Law  Kep.  17  Eq.  409) 

disting-iiished         -         -         -  411 
See  Husband  and  Wipe.  3. 

•  Ennor  v.  Barwell  (1  D.  F.  &  J.)  529)  dis- 
tinguished -  -  -  -  356 
See  Peactice.  8. 

■  Ferguson  v.  G-ihson  (Law  Rep.  14  Eq.  379) 

considered  -  -  -  _  478 
See  Ketainek. 

•  Flamanli,  Ex  parte  (1  Sim.  (X.S.)  260)  dis- 
sented from  -  -  '  -  309 
See  Lands  Clauses  Act.  1. 

 Glenny  and  Hartley,  In  re  (25  Ch.  D.  611) 

commented  on        -         -         -  333 

See  Trustee. 
•  ■  Green  v.  Loio  (22  Beav.  625)  distinguished 

See  Option  of  Pueciiase,  [394 
•  ■  Heath  v.  Nitgent  (29  Bcav.  226)  followed 

See  Administration.  [T03 
 Home  Investment  Society,  In  re  (14  Ch.  I). 

167)  followed        -        -        -  S3 

See  Company.  3. 
 Hutcliinson  v.  Copestal:e  (9  C.  E.  (N.S.)  SG3) 

considered   -        -        -        -  43 

See  Light. 

 Imperial  HydropaiMc   Hotel  Com,paiiy  v. 

Ilampson  (23  Ch.  D.  1)  discussed  and 

explained     -        _        -        _  268 

See  Company.  1. 
■  Ldboucliere  v.  Daioson  (Law  Eep.  13  Eq.  322) 

overruled     _        _        _        _  145 

See  Goodwill. 
 McMurray  v.  Spiccr  (Ijaw  Itep.  5  Eq.  527) 

considered    -        -        -        -  359 

See  Trustee  Acts. 

■  Palmer  v.  Temple  (!)  Ad.  &  Vj.  508)  distin- 
guished -  -  -  -  89 
See  Vendoe  and  Pueciiasei{.  4. 

■  Paicsey  v.   Armstrong   (i8    Cli.   D.  698) 

questioned   -        -        -        -  460 

^^ee  PARTNERSHir. 

■  liylands  v  Fletcher  (T.aw  Eop.  3  H.  L.  330) 

tbllow(Ml       -         -         -         -  588 
SeeWxniM.    J.  I  r.  Elliott 


dMi'ES— continued. 

 ■  Smith  V.  Bay  (21  Ch.  D.  421)  dictum  of 

Jessel,  M.R.,  dissented  from  -  474 
See  Practice.  10. 

 Steimrt  V.  Jones  (3  De  G.  &  J.  532)  followed 

See  Will.    3.  [34.6 

 Taplinq  v.  Jones  (12  C.B.  (Is.S.)  82G;  11 

PL  L.  C.  290)  considered  -  -  43 
See  Light. 

  Templer's  Trusts,  In  re  (4  X.  E.  494)  con- 
sidered -  -  -  -  359 
See  Trustee  Acts. 

 ■  Travis  v.  Illingworth  (2  Dr.  &  Sm.  344) 

approved  and  followed     -        -  333 
See  Trustee. 
  XJnsioorth  v.  SpeaJcman  (4  Ch.  D.  620)  dis- 
approved    _         -         _         -  346 
/See  Will.  2. 

 Upm,ann  v.  Forester  (24  Ch.  D.  231)  followed 

See  Copyright.  [260 

  Uruguay  Central  and  Hygueritas  Eailway 

Company  of  Monte  Video  (11  Ch.  D.  372) 
distinguished  -  -  -  273 
See  Company.  5. 

 Veal  V.  Veal  (27  Beav.  303)  followed  631 

See  Donatio  Mortis-  Causa. 
CERTIFICATE  OE  CONFORMITY  -        -  68T 

See  Bankruptcy.  1. 
CHAMBERS— Practice  in    -        -        -  68r 
>S'ee  Practice.  5. 

OSARITY— Mortmain— Bequest  to  Charity— Im- 
pure  Personalty — Interest  in  Land — Mortgage  of 
Interest  in  Trust  Fund  invested  on  Mortgage  of 
Real  Estate — 9  Geo.  2,  c.  36.]    A  testator  gave 
the  residue  of  such  part  of  his  personal  estate  as 
could  by  law  be  bequeathed  for  charitable  purposes 
0:1  trust  for  charities.    At  the  time  of  his  death 
his  personal  estate  comprised :  (1.)  A  sum  of 
£100  due  to  him  on  the  security  of  a  mortgage  of 
the  life  interest  of  a  lady  under  the  will  of  her 
father  in  the  sum  of  £3000.    The  £3000  was 
invested  in  the  names  of  the  trustees  of  the 
father's  will  on  a  mortgage  of  real  estate ;  (2.)  A 
sum  of  £800  due  to  the  testator  on  a  mortgage  of 
the  life  interest  of  a  widoAv  lady  in  tho  i"unds 
subject  to  the  trusts  of  her  marriiigo  svitlemont, 
and  of  the  vested  reversionary  interest  of  one  of 
her  two  daugliters  in  a  moiety  of  those  funds. 
The  greater  part  of  the  trust  funds  was  invested 
in  tlie  names  of  tlio  trustees  of  the  settlement  on 
mortgage  of  real  estates  ;  (3.)  A  sum  of  i'200  due 
to  the  testator  on  the  security  of  a  mortgage  of 
tlio  same  lifo  interest,  and  of  tho  vested  rever- 
sionary interest  of  the  other  daughter  in  the  other 
moit'ty  of  the  trust  funds :—//(  /(/,  that,  under 
tho  mortgage  to  secun;  the  £100  tlio  testator  took 
no  interest  in  land,  and  that  tho  £100  could  be 
legally  lu^cpieathed  by  him  to  charitable  purposes. 
— But  held,  that  tho  other  tAvo  mortgages  must  be 
looked  at  together,  and  that  as,  by "tbrcolosing 
them  both,  tho  testator  could  liavc  acquired  the 
whole  trust  fund  in  its  state  of  investment  on 
mortgage  of  real  estate,  ho  had  bv  virtue  of  the 
two  mortgages  an  interest  in  land,  and  the  two 
mortgage  debts  could  not  bo  legallv  bequeathed 
to  charitable  purposes.    J;i  re  Watts.  Cornfoud 
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CKAIRITY —continued. 

 Trade  or  business — Covenant  in  lease  71 

See  Covenant.  1. 

CHEQUES— Donatio  mortis  causa  -        -  631 
See  Donatio  Moetis  CausI. 

COMPANY — PurcJiase  by  Company  of  its  own 
Shares — Beduction  of  Capital — Power  to  alter 
Articles  of  Association — Resolution  effecting  two 
Objects.']  A  company  having  formed  a  scheme 
for  reducing  their  capital  by  the  purchase  of 
fully  paid  shares,  and  this  being  in  violation  of 
their  articles  of  association,  passed  a  resolution  at 
a  general  meeting  :  "  That  notwithstanding  any- 
thing contained  in  the  articles,  the  directors  be 
authorized  to  carry  out  the  following  compromise 
or  modification  of  the  agreement  with  the 
vendors,"  which  was  in  effect  to  cancel  12,000 
fully  paid  vendors'  £5  shares  upon  payment  of 
£1  3s.  id.  per  share  : — Held,  that  this  resolution 
was  valid,  notwithstanding  that  the  effect  of  it 
was  to  carry  out  two  distinct  objects,  viz.,  to  set 
aside  for  the  purpose  of  this  transaction  the 
article  forbidding  the  purchase  of  shares,  and  to 
authorize  the  directors  to  carry  out  the  proposed 
scheme. — Imperial  Hydropathic  Hotel  Company 
V.  Hampson  (23  Ch.  D.  1)  discussed  and  explained. 
— Campbells  Case  (Law  Kep.  9  Ch.  1)  followed. 
Taylor  v.  Pilsen  Joel  and  Geneeal  Electric 
Light  Company       _        _        -        _  268 

2.  Qualification  of  Directors  provided  by 

Promoter— Joint  and  several  Liability.']  The 
first  five  directors  of  a  company  being  bound  by 
the  articles  of  association  to  hold  twenty  shares 
each  as  a  qualification,  accepted,  with  the  know- 
ledge and  approval  of  each  other,  twenty  fully 
paid  shares  each  from  the  promoter  who  had 
received  them  as  cash  from  the  company ; — Held, 
upon  summons  by  the  ofiicial  liquidator  in  the 
winding-up,  that  all  the  directors  were  jointly 
and  severally  liable  to  pay  the  full  value  of  the 
shares. — One  only  of  the  five  directors,  upon  find- 
ing that  he  was  not  justified  in  receiving  the 
■shares  without  payment,  offered  to  pay  the  full 
^um  due  from  him,  and  gave  a  cheque  for  the 
amount,  which,  however,  was  accepted  as  an 
^advance  to  the  company,  and  was  added  to  previous 
advances  made  by  him  for  preliminary  expenses  : 
— Held,  that  this  director  was  not  at  liberty  to  set 
«ff  the  value  of  his  shares  against  the  amount 
paid  in  respect  of  advances,  though  he  would 
have  a  claim  against  the  company  for  those 
advances.  In  re  Caeriage  Co-operative  Supply 
Association    -----  322 

3.  .   Winding-up — Costs  of  Successful  Liti- 
gant— General  Costs  of  Liquidation — Priority  of 
Payment.]  In  the  winding-up  of  a  company  the 
liquidator  changed  his  solicitor.  The  first  solici- 
tor claimed  to  be  paid  his  costs.  The  liquidator 
set  up  in  defence  that  he  had,  in  pursuance  of  an 
order  of  the  Court,  paid  away  part  of  the  assets  in 
discharging  the  costs  of  an  unsuccessful  attempt  to 
settle  an  alleged  shareholder  on  the  list  of  con- 
tributories,  and  that  the  only  remaining  assets 
amounted  to  £9,  which  was  quite  insufficient  to  pay 
the  applicant,  and  which  he  claimed  to  retain  for 
costs  out  of  pocket : — Held  (affirming  the  decision 
of  Pearson,  J.),  that  the  successful  litigant  whose 
costs  were  ordered  to  be  paid  by  the  liquidator, 


COMPANY— confrnwet?. 

was  entitled  to  immediate  payment  of  those  costs 
in  priority  to  the  general  costs  of  liquidation  in- 
cluding costs  of  realization  ;  and  that  the  remain- 
ing assets,  amounting  to  £9,  must  be  apportioned 
equally  between  the  liquidator  and  the  applicant. 
— In  re  Home  Investment  Society  (14  Ch.  D.  167) 
followed ;  In  re  Bronfield  Silhstone  Coal  Company 
(23  Ch.  D.  511)  not  followed.— The  order  giving 
the  costs  to  the  successful  litigant  directed  that 
they  should  be  paid  by  the  official  liquidator,  and 
that  he  should  be  at  liberty  to  retain  them  out  of 
the  assets  of  the  company  : — Held,  that  this  form 
of  order  gave  the  official  liquidator  the  right  to 
repay  himself  the  costs  out  of  the  assets  in 
priority  to  all  other  creditors.  In  re  Dominion 
OP  Canada  Plumbago  Company        -   C.  A.  33 

4.    Winding-up  Petition — Cost-booh  Mine 

— Stannaries  Court — Order  for  Inspection  of  Docu- 
ments—\^  &  19  Vict.  c.  32,  s.  22.]  The  practice  of 
the  Stannaries  Court  is  the  same  as  that  of  the  High 
Court  of  Justice,  that  the  mere  fact  of  a  winding-up 
petition  is  not  enough  to  justify  an  order  for  inspec- 
tion of  books.  But  if  grounds  are  shewn,  the  peti- 
tion may  properly  be  ordered  to  stand  over  to  allow 
the  petitioner  to  enforce  his  right  as  a  shareholder 
to  inspection. — The  right  of  inspection  under  the 
22nd  section  of  the  Stannaries  Act,  1855,  is  per- 
sonal to  the  shareholder,  and  does  not  extend  to 
his  solicitors  or  agents.  In  re  West  Devon 
Great  Consols  Mine  -        -        -    C.  A.  106 

6.    Winding-up  —  Petition  —  Creditor  — 

Debenture-holder — Trust  Deed — Debenture  payable 
to  Bearer — Debenture  held  as  Security — Inquiry  as 
to  existence  of  Assets — Appointment  of  Provisional 
Liquidator  vnth  Powers  of  Official  Liquidator — ■ 
Companies  Act,  1862  (25  &  26  Vict,  c.  89),  ss.  86, 
92.]  A  company  issued  debentures  payable  to 
bearer,  the  payment  of  which  was  secured  by  a 
deed  by  which  the  company  purported  to  assign 
all  their  present  and  future  property  to  trustees, 
on  trust  for  the  benefit  of  the  debenture-holders, 
and  covenanted  with  the  trustees  for  payment  of 
the  principal  and  interest  of  the  debentures.  By 
the  debentures  the  company  agreed  to  pay  the 
amount  thereby  secured  to  the  bearer: — Held, 
that  the  holder  of  some  of  the  debentures  the  in- 
terest on  which  was  overdue  (the  debentures 
having  been  deposited  with  him  by  the  original 
holder  as  security  for  a  debt)  was  entitled  to  pe- 
tition for  the  winding-up  of  the  company. — In  re 
Uruguay  Central  and  Hygueritas  Bailway  Com- 
pany of  Monte  Video  (11  Ch.  D.  372)  distinguished. 
— There  being  some  evidence  that  the  company 
had  no  assets  beyond  the  property  comprised  in 
the  trust  deed,  the  Court  directed  an  inquiry  in 
Chambers  whether  the  company  had  any  and 
what  assets  not  included  in  the  deed  and  avail- 
able for  the  general  creditors,  and  referred  it  to 
Chambers  to  appoint  a  provisional  liquidator, 
with  all  the  powers  of  an  official  liquidator,  but 
the  liquidator  was  to  take  no  steps  without  the 
direction  of  the  Judge  in  Chambers,  beyond 
taking  possession  of  the  company's  property 
within  the  jurisdiction,  including  their  books  and 
papers.  In  re  Olathe  Silver  Mining  Com- 
pany ------  278 

6.    Winding-up — Petition — Foreign  Com- 

pany ivith  Branch  Office,  Assets  and  Liabilities  in 
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England — Jurisdiction  to  wind  up  —  Pending 
Foreign  Liquidation  —  Companies  Act,  1862, 
s.  199.]  The  Court  luis  jurisdictLon  under 
sect.  199  of  the  Companies  Act,  1862,  to  wind  up 
an  unregistered  joint  stock  company,  formed,  and 
having  its  principal  place  of  business  in  New- 
Zealand,  but  having  a  branch  office,  agent,  assets, 
and  liabilities  in  England. — The  pendency  of  a 
foreign  liquidation  does  not  affect  the  jurisdiction 
of  the  Court  to  make  a  winding-up  order,  in  re- 
spect or  the  company  under  such  liquidation, 
although  the  Court  will  as  a  matter  of  inter- 
national comity  have  regard  to  the  order  of  the 
foreign  Court. — It  being  alleged  t!)at  proceedings 
to  wind  up  the  company  were  pending  in  New 
Zealand,  the  Court,  in  order  to  secure  the  English 
assets  until  proceedings  should  be  taken  by  the 
New  Zealand  liquidators  to  make  them  available 
for  the  English  creditors  pari  passu  with  those  in 
N  ew  Zealand,  sanctioned  the  acceptance  of  an  un- 
dertaking by  the  solicitor  for  the  English  agent 
of  the  company,  that  the  English  assets  should 
remain  in  statu  quo  until  the  further  order  of  the 
Court. — In  re  Commercial  Banlc  of  India  (Law 
Kep.  6  Eq.  517)  approved.  In  r.e  Matheson 
Brothers,  Limited    -        »        _  225 

7.    Winding-up — Witness — Examination 

of  former  Officer  under  Companies  Act,  1862  (25  & 
26  Vict.  c.  89),  s.  11^— General  Order  of  the  Uth 
of  November,  1862,  Rule  LX.— Leave  to  Creditor  to 
attend  ''the  Proceedings'' — Bight  of  Creditor  to 
he  presenf]  A  person  who  had  brought  in  a  laige 
claim  as  creditor  of  a  company  which  was  being 
wound  up,  obtained  an  order  giving  him  liberty 
to  attend  the  proceedings  in  this  matter  at  his 
own  expense."  The  liquidator  afterwards  took 
out  a  summons  under  sect.  115  for  the  examina- 
tion of  a  former  officer  of  the  company  with  a 
view  to  obtaining  information  as  to  the  circum- 
stances under  which  the  claim  of  the  alleged 
creditor  arose,  the  alleged  creditor  claimed  aright 
to  be  present  at  the  examination  : — Held  (affi mi- 
ming the  decision  of  Bacon,  V.C.),  that  he  ought 
not  to  be  allowed  to  be  present  at  the  examination. 
In  re  Norwich  Equitable  Fire  Assurance 
Company         -        -        -        -    C.  A.  516 

COMPENSATION— Artizans'  Dwellings  Act  614 

See  ARTizANb'  Dwellings  Act. 
COMPTROLLER  OF  TRADE-MARKS       -  681 

See  Trade-ma  KK.  1. 

COMPULSORY  PURCHASE— Artizans'  Dwellings 
Act   -        -        -        -        -  614 

See  Artizans'  Dwellings  Act. 
 Elementary  Education  Act    -        -  639 

See  ELEMENTAiiY  EDUCATION  AcT. 

CONDITIONS  OF  SALE       -        -       172,  655 

See  Vendor  and  Pukchaser.    1,  2. 

CONSENSUS  AD  IDEM— CVmtract  from  letters  497 

See  Contract, 
CONSENT— Bower  of  advancement— Tenant  for 

life— Bankrui)icy    -        -        -  566 

See  Power,  o. 
CONTRACT — Corres20ondencc— Consensus  ad  idem 
— Misunderstanding  of  Parties  as  to  Suhjrci-mafttr  \ 
of  Negotiation.']    A  negotiation  took  pl;\cc  as  to  I 
the  sale  by  L.  to  P.  of  a  British  patent  and  ' 


CO'NT'RACT— continued. 

certain  foreign  patents  for  the  same  inventions, 
and  ultimately  an  offer  was  made  for  sale  at  £500 
and  accepted  by  letter,  but  it  was  not  quite  clear 
whether  the  offer  and  acceptance  related  to  all 
the  patents,  or  to  the  British  patent  only.  P. 
brought  his  action  for  specific  perfoimance,  treat- 
ing the  contract  as  including  all  the  patents,  and 
moved  for  an  injunction  to  restrain  L.  from 
parting  with  them.  At  the  hearing  of  the  motion 
he  asked  for  leave  to  amend  his  writ,  and  for  an 
injunction  as  to  the  British  patent  only : — Held, 
by  Kay,  J.,  that  as  L.  had  understood  that  he  was 
negotiating  about  the  British  patent  only,  and  P. 
that  he  was  negotiating  as  to  all  the  patents, 
there  never  was  the  consensus  ad  idem  which  is 
necessary  to  make  a  contract;  that  there  was, 
therefore,  no  contract  which  P.  could  enforce ;  and 
that  an  injunction  must  be  refused. — Held,  on 
appeal,  that  an  injunction  should  be  granted,  for 
that  where  a  written  agreement  has  been  signed, 
though  it  is  in  some  cases  a  defence  to  an  action 
for  specific  performance  according  to  its  terms 
that  the  defendant  did  not  understand  it  according 
to  what  the  Court  holds  to  be  its  true  construction, 
the  fact  that  the  plaintiff  has  put  an  erroneous 
construction  upon  it,  and  insisted  that  it  included 
what  it  did  not  include,  does  not  prevent  there 
being  a  contract,  nor  preclude  the  plaintiff  from 
waiving  the  question  of  construction  and  obtain- 
ing specific  performance  according  to  what  the  de- 
fendant admits  to  be  its  true  construction. 
Preston  v.  Luck  -  -  -  C.  A.  497 
CONTRACT— Eescission       -        -       172,  665 

See  Vendor  and  Purchaser.    1,  2. 
CONTRARY  INTENTION— Will  speaking  from 

death  _        _        _        _  qqq 

See  Will,  5. 
CONTRIBUTORY— Director-  Qualification  322 

See  Company.  2. 
CONVENIENCE,  BALANCE  OF     -        -  43 

See  Light, 

CONVERSION  — Limatic- Sale  of  land  under 
Lands  Clauses  Act  -  -  -  309 
See  Lands  Clauses  Act.  1. 

CONVEYANCE — Payment  of  purchase-money 

See  Vendor  and  Purcil\ser.    3.  [692 

COPARCENERS— Trustee  Act— Vesting  order 

Sec  Tri^stee  Acts.  [359 

COPYHOLD  —  Trustees  —  Cnstomari/  Heiress  of 
Devisee  of  Surviving  Trustee — liight  of  Escheat — 
Mandamus.']  A  testatrix  who  died  in  1851  de- 
vised her  copyhold  i)roi)erty  to  a  trustee  iu  trust 
to  [lay  the  rents  and  prolits  to  J.  King  for  life, 
and  after  her  death  to  certain  charitable  purposes 
which  were  void  under  the  ]Mortm;iin  Acts.  The 
testatrix  died  without  heirs.  The  trustee  name<l 
in  the  will  refused  the  trust,  and  two  trustiH^s 
were  appointinl  by  order  of  the  Court  in  1S53.  who 
were  ailmitted  upon  the  court  rolls  to  hold  upon 
tlu>  trusts  of  the  will,  One  trustee  died  in  \^T^, 
and  the  surviving  trustee,  who  died  in  1877, 
deviseil  his  trust  estates  to  two  t.ruj>t<'cs,  neither  of 
whom  was  sulmitted  to  the  copyholds.  The 
survivor  of  these  trustees  made  no  devise  of  his 
trust  estates  and  ilied  leaving  his  youngest 
daughter,  Janet  Hawkins,  his  customary  hem  ss 
acconliug  to  tlie  custom  oi  this  manor.  The 
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tenant  for  life  under  the  will  died  in  1883 : — 
Held,  that  Janet  Hawkins,  who  claimed  by 
escheat  and  under  a  resulting  trust,  was  entitled 
to  be  admitted  as  tenant  to  the  copyhold  property 
for  her  own  benefit  as  against  the  lord  of  the 
manor.    Gallaed  v.  Hay/kins       -        -  298 

GOPYEIGHT — Registered  Design — Article  errone- 
ously marlied — Patents,  Designs,  and  Trade-marlcs 
Act,  1883  (46  &  47  Vict  c.  57),  ss.  51,  113— 
Designs  Rules,  1883,  r.  32 — Costs — Innocent  In- 
fringer— Notice  he/ore  Action.']  Sect.  51  of  the 
Patents,  Designs,  and  Trade-marks  Act,  1883, 
applies  to  the  delivery  on  sale  of  articles  to  which 
a  design  registered  under  the  Act  5  &  6  Vict, 
c.  100,  has  been  applied,  and  the  marking  of 
such  goods  since  the  Act  of  1883  came  into  opera- 
tion is  regulated  by  that  Act.  Consequently,  the 
proprietor  of  a  design  registered  imder  the  Act 
5  &  6  Vict.  c.  100,  is  in  a  proper  case  entitled  to 
the  benefit  of  the  proviso  contained  in  sect.  51, 
which  relieves  him  from  the  forfeiture  of  his 
copyright  resulting  from  the  omission  to  mark  the 
articles  with  the  prescribed  mark,  if  he  shews 
that  he  "  took  all  proper  steps  to  ensure  the 
marking." — The  proprietor  of  a  registered  design 
instructed  the  manufacturer,  who  made  for  him 
the  articles  to  V\^hich  the  design  was  applied,  to 
stamp  the  ^Droper  mark  upon  them,  and  furnished 
him  with  a  die  for  the  purpose.  By  inadvertence 
the  manufacturer  marked  some  of  the  articles 
with  a  mark  which  belonged  to  another  design 
registered  by  the  same  proprietor,  the  copyright  of 
which  had  expired,  using  for  the  purpose  by 
mistake  an  old  die  which  remained  in  his  posses- 
sion, and  the  proprietor,  after  the  Act  of  1883 
came  into  operation,  sold  some  of  the  articles 
thus  wrongly  marked  without  observing  the  error. 
The  letters  Rd.  formed  part  of  both  the  marks  : — 
Held,  that  the  proprietor  had  not  forfeited  his 
copyright,  but  that  he  was  protected  by  the 
proviso  in  sect.  51. — Held,  that  an  innocent 
infringer  of  a  registered  design  must  pay  tlie 
costs  of  a  motion  for  an  injunction  to  restrain  him 
from  infringing,  though  the  Plaintiff  had  given 
Mm  no  notice  of  the  infringement  before  serving 
him  with  the  writ  in  the  action. — Upmann  v. 
Forester  (24  Ch.  D.  231)  followed.  Wittman  v, 
Oppenheim     _____  280 

COEKEE  HOUSE       -        -        -        -  362 

See  Metropolis  Management  Act. 

COST-EOOK  MINE     -        -        -        -  106 
See  Company.  4. 

GOSTS— Administration  action       -        -  703 

See  Administeation. 
 District  registry — Administration  action 

See  Peactice.    7.  [212 

  Infringement  of  copyright — Innocent  in- 
fringer       -        -        -        -  SSO 

See  COPYEIGHT. 

■  Mortgage  suit — Apportionment       -  679 

See  Mortgage.  2. 

•  Taxation  of  bill  of  costs  485,  544,  684 

See  SoLioiTOE.    1,  2,  3.  j 

 Winding-up      -        -        -        -      33  : 

See  Company.    3.  j 


COUNTY  COUET-Trausfer  of  action  to    -  533 

See  Practice.  13. 
COUNTY  COUET  EULES,  1875— Order  xx.  r.  1 

See  Peactice.  13.  [533 
COVENANT — Lease — Restriction  against  Trade 
or  Business  —  Charitable  Institution  where  no 
Payment  received  —  Home  for  Worldng  Girls.'] 
The  lease  of  a  house  contained  a  covenant  that 
the  lessee  should  not  use,  exercise,  or  carry  ou 
upon  the  premises  any  trade  or  business  of  any 
descriptioii  whatsoever : — Held  (affirming  the  de- 
cision of  Pearson,  J.),  that  a  charitable  institu- 
tion called  a  "  Home  for  Working  Girls,"  where 
the  inmates  were  provided  with  board  and  lodg- 
ing, whether  any  payment  was  taken  or  not,  was 
a  business,  and  came  within  the  restrictions  of 
the  covenant. — It  is  not  essential  that  there 
should  be  payment  in  order  to  constitute  a  busi- 
ness ;  nor  does  payment  necessarily  make  that  a 
business  v/hich  without  payment  would  not  be  a 
business.    Eolls  v.  Miller     -        -    C.  A.  71 

2.   ■   Lease  —  Restriction  against  Trade, 

Business,  Occupation,  or  Calling — Hospital.]  The 
covenants  of  a  lease  restra.ined  the  tenant  from 
using  the  house  in  the  exercise  of  any  trade, 
business,  occupation,  or  calling  whatsoever.  The 
Defendants  were  an  incorporated  association  for 
providing  patients  willing  to  pay  with  medical 
attendance,  nursing,  &c. ; — Held,  that  this  was  a 
violation  of  the  covenant.  Poetman  v.  Home 
Hospital  Association     -        -        -    81,  n. 

CEEDITOE— Winding-up  of  company— Eight  to 
attend  examination  of  officer  -  615 
See  Company.  7. 

CEOWN—Forfeiture  of  gale— Election  -  652 
See  Mine. 

CUSTOMEES— Solicitation  of  -  -  145 
See  Goodwill. 

DAMAGES-^Undertaking  as  to  -        -  474 

See  Practice.  10. 

DEANEOEEST         -        -  -        -  652 

See  Mine. 

DE3ENTUSE— Holder  of— Petition  to  wind  up 

company  _  _  _  -  27S 
See  Company.  5. 

DEFAULT- Want  of  prosecution  -  -  35-i 
See  Practice.  7. 

DELAY— Devastavit  by  executor    -        -  622 

See  Executor. 
 Setting  aside  fraudulent  conveyance  623 

See  Fraudulent  Conveyance. 
DEPOSIT— Forfeiture  of      -        -        _  89 

See  Vendor  and  Purchaser.  4. 

DESIVATIVE  SETTLEMENT— Settled  Land  Act 
See  Settled  Land  Act.    2.  [707 

DESIGNS— Copyright  -  -  -  230 
See  Copyright. 

DEVASTAVIT-        -        -        -        -  622 

See  Executor. 

DIGGING  UP  SOIL— Inspection  of  property  S56 
See  Practice.  9. 

DIEECTIONS  TO  PAY  DEBTS  -  -  696 
See  VowEii.  2. 
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DISCOVEKY   -----  1 

See  Pkactice.  11. 

DISCEETI02T— Court— Time  for  appealing  237 

See  Peactice.  3. 
DISTEICT  EEGISTEY— Taxation  of  costs  242 

See  Practice.  7. 
DIVOECE— Alimony— Lunatic      -        -  160 

See  Lunatic.  2. 
.DOCUMENTS— Inspection  of—Stannaries  Court 

See  Company.    4.  [106 
•  Production  of    -         -        -         -  1 

/S'ee  Practice.  1L 

DOSnCIL  —  Foreign  husband  —  English  settle- 
ment- -  -  -  -  284 
See  PowEE.  1. 

DONATIO  MOETIS  CAUSA— C/iegwe  payable  to 
Donor  or  Order.']  A  cheque  payable  to  the  donor 
or  order  and,  without  having  been  indorsed  by 
him,  given  by  the  donor  during  his  last  illness  to 
his  son,  stands  on  the  same  footing  as  a  promis- 
sory note  or  bill  of  exchange  payable  to  the  donor 
or  order,  and,  following  Veal  v.  Veal  (27  Beav. 
303),  will  pass  to  the  son  by  way  of  donatio  mortis 
eausd.  Clement  v.  Cheesman  -  -  631 
DSAINAGE  -  -  -  -  -  665 
See  Local  Government  Acts. 

JIASEMEHT- Light  -  -  -  -  43 
See  Light. 

ELECTION— ilfarnecZ  Woman— Bedraint  on  An- 
tici])ation.'\  In  the  case  of  a  married  woman  to 
whom  an  interest  with  a  restraint  on  anticipation 
attached  thereto  is  given  by  the  same  instrument 
as  that  which  gives  rise  to  a  question  of  election, 
the  doctrine  of  election  does  not  apply,  as  the 
value  of  her  interest  in  the  property  to  be  relin- 
quished by  way  of  compensation  has,  by  the  terms 
of  the  instrument,  been  made  inalienable.  In  re 
Wheatley.    Smith  v.  Spence       -        -  606 

 Invalid  appointment   -        -        -  696 

See  Power.  2. 

ELEMENTAEY  EDUCATION  ACT,  1870  (33  &  34 

Vict.  0.  75),  ss.  19,  20,  22 — Compulsory  Fiirchase 
■of  Lands — Agreement  for  Exchange  tvith  Third 
Party  prior  to  Notice  to  IVeaf]  A  School  Board 
served  on  R.  the  customary  notice  to  treat  for 
land  belonging  to  him,  all  the  requisite  prelimi- 
naries required  by  the  Elementary  lOducatiou 
Ac!,  1870,  having  previously  been  complied  with. 
— Prior,  however,  to  tlio  service  of  such  notice  to 
treat  and  to  the  passing  of  the  Conhrmation  Act 
as  required  by  the  above  Act,  the  Board  had 
entertained  and  adopted,  subject  to  the  sanction 
of  the  Education  Department,  a  proposal  from  ono 
B.,  a  neighbouring  landowner,  for  exchanging  a 
portion  of  the  laud  to  bo  acquired  by  the  Board 
irom  K.  for  a  piece  of  B.'s  land,  ho  nn(U)itaking 
to  form  tlie  land  so  to  be  conveyed  to  him  by  the 
Board  into  a  public  road.  There  was  evidence  to 
shew  tliat  such  road,  wiion  made,  wouUl  bo  ad- 
vantageous to  the  scliool  intended  to  ho  (>rected  : — 
Held,  on  motion  by  K.  for  an  injunction  to  ri'strain 
the  Board  from  putting  in  force  their  statutory 
powers  witli  respect  to  so  mucli  of  the  land  com- 
prised in  the  notice  to  treat  as  they  prt)pused  to 
oonvey  to  B.,  that  the  I'oard  were  justilied  in  the 


ELEMENTAEY  EDUCATION  ACT,  mQ—contd. 
course  they  had  taken,  and  could,  if  they  obtained 
the  sanction  of  the  Education  Department,  carry 
out  the  proposal.    Rolls  v.  School  Board  for 
London  _        .        _        _        _  639 

ENLAEGEMENT  OF  TIME  -        -        -  237 

See  Pkactice.  3. 
EQUITY  TO  A  SETTLEMENT       -        -  220 

See  Settlement.  1. 
ESCHEAT— Admission  to  copyholds         -  298 

See  Copyhold. 
EVIDENCE— Examination  abroad  -        -  137 

See  Practice.  8. 
 Fresh — Appeal  -        -      ..  -        -  392 

See  Practice.  2. 

EXAMINATION— Yfinding-up— Officer  of  com- 
pany -  _  _  _  515 
See  Company. 

 Witness  abroad  -        -        -        -  137 

See  Peactice.  8. 
EXCHANGE — Agreement  for — Before  notice  to 
treat  -  -  -  -  -  639 
See  Elementary  Education  Act. 
'EXEG'UTOIL— Devastavit— Laches.]  Mere  laches 
in  abstaining  from  calling  upon  the  executors  to 
realise  for  the  purpose  of  paying  his  debt  will  not 
deprive  a  creditor  of  his  right.to  sue  the  executors 
for  devastavit,  unless  there  has  been  such  a  course 
of  conduct,  or  exj)ress  authority,  on  his  part  that 
the  executors  have  been  thereby  misled  into  part- 
ing with  the  assets,  available  to  answer  his  claim. 
In  re  Birch.    Roe  v.  Birch  -        -  622 

 Solicitor — Professional  charges        -  584 

See  Solicitor,  2. 
EXTINCTION  OF  POWEE   -        -        -  565 
See  Power.  3. 

FALSE  EEPSESENTATION—T  t/iiZor  and  Pur- 
cliaser — Sale  under  the  Direction  of  the  Court — 
Misrepresodalion  hy  Purchaser — Suppression  of 
Facts  hy  Purchaser.]  The  lilc  interest  of  H.  in  a 
fund  of  about  £300,000  was  put  up  for  sale  in  a 
suit  for  tlie  administration  of  the  estate  of  a 
testator  who  had  purchased  it.  An  attempted 
sale  by  auction  having  in-ovcd  abortive,  C,  a 
solicitor,  and  B.,  an  actuary,  slated  to  L.  &  Co., 
the  solicitors  who  conducti'd  the  .<ale,  that  they 
coulil  i)r()(luce  evidence  as  to  the  life  i>f  11.  which 
would  induce  tlie  Court  to  accci)t  a  less  sinu  than 
the  sui)posed  valu(\  and  that  they  wen'  prepared 
to  make  an  oiler  on  beh;ilf  of  themselves  and  four 
others,  including  11.  The  negotiation  i^roceeded, 
and  ixniding  the  settkMnent  of  a  cU'aft  contract,  B. 
l)repared  and  siMit  to  L.  A;  Co.,  to  be  laid  before 
tho  Judge,  a  "  skrh'ton  case,''  which  shited  that 
11.  had  been  (>xamineil  hy  three  specilicd  medical 
men  on  behalf  of  the  three  insurance  ollices  of 
which  they  \vt  rt>  the  respective  mctlical  examiners, 
and  set  out  their  joint  opinion  (hat  (he  insurance 
of  the  life  of  H.  was  very  hazardous,  and  should 
lUH  bo  accepted  at  a  less  addition  than  lifteeu 
years  to  his  age.  and  (hat  (ho  whole  premiums 
should  he  within  (en  years.  It  tur(her  slated 
that  on(>  of  th(>  (hree  medie.il  men  had  informed 
B.  that  he  should  advise  his  olViee  (o  decline  tho 
l)roposal— -whieh  was  (hereupon  wididrawn;  that 
another  of  the  ollico  refuseil  to  insure ;  and  that 
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the  third  consented  to  insure  for  £5000  at  a  £12 
per  cent,  premium.  It  set  out  separate  opinions 
of  later  date  by  two  of  the  three  medical  men 
which  were  at  least  as  unfavourable  as  the  joint 
opinion,  and  concluded  with  the  statement  that 
H.  had  not  since  been  exammed  on  behalf  of  any 
life  office.  The  Judge  upon  these  materials  took 
the  opinions  of  actuaries,  and  when  their  reports 
were  brought  before  him  B.  urged  upon  him  that 
the  income  was  liable  to  be  reduced  to  £9000  by 
investment  in  Consols,  and  he  sanctioned  an  agree- 
ment for  purchase  at  £40,000,  which  was  about 
the  value  of  the  life  interest  if  the  income  was 
taken  at  £9000  and  the  life  as  only  insurable  at  a 
£12  per  cent,  premium.  The  sale  was  completed, 
and  nine  years  afterwards  an  action  was  brought 
on  behalf  of  the  creditors  of  the,  testator  to  im- 
peach it.  It  appeared  that,  at  the  time  when  the 
skeleton  case  was  made  out,  C.  and  B.  had  in 
their  hands  a  later  opinion  by  one  of  the  above- 
mentioned  medical  officers  to  the  effect  that  a  £10 
per  cent,  premium  would  be  the  fair  one,  and 
before  the  contract  was  approved  by  the  Judge 
several  Scotch  offices  had  agreed  to  grant,  at  pre- 
miums of  £10  lis.  payable  for  ten  years,  insurances 
for  sums  sufficient  in  the  whole  to  cover  the  pur- 
chase-money, and  an  English  office  had  expressed 
its  willingness  to  grant  an  insurance  for  £4000  on 
still  more  favourable  terms.  None  of  these  facts 
"were  mentioned  in  the  skeleton  case  or  disclosed 
to  the  Judge  : — Held  (reversing  the  judgment  of 
Fry,  J.),  that  the  sale  must  be  set  aside,  for  that 
C.  and  B.  knew  that  the  materials  which  they 
laid  before  the  Judge  to  enable  him  to  form  his 
opinion  whether  the  sale  should  be  sanctioned 
were  incomplete,  and  calculated  to  produce  the 
false  impression  that  the  life  could  only  be  insured 
at  £12  per  cent,,  and  that  the  sanction  of  the 
Judge  must  therefore  be  regarded  as  obtained  by 
fraud. — A  person  desirous  of  buying  property 
which  is  being  sold  under  the  direction  of  the 
Court  must  either  abstain  from  laying  any  in- 
formation before  the  Court  in  order  to  obtain  its 
approval,  or  he  must  lay  before  it  all  the  informa- 
tion he  possesses  which  is  material  to  enable  the 
Court  to  form  a  correct  opinion,  and  he  will  not 
be  held  excused  from  so  doing  because  the  Court 
does  not  ask  for  further  information : — Held,  that 
if  the  Scotch  insurances  were  known  to  L.  &  Co., 
the  solicitors  conducting  the  sale  Ca  fact  which 
the  Court  considered  not  proved),  the  Defendants 
could  not  successfully  contend  that  they  were  not 
responsible  for  the  failure  of  L.  &  Co.  to  mention 
them  to  the  Judge,  for  that  it  was  the  duty  of  B., 
who  took  an  active  personal  part  in  obtaining  the 
sanction  of  the  Judge,  and  who  had  reason  to 
believe  that  the  Judge  did  not  know  of  them,  to 
see  that  he  was  informed  of  them.    Boswell  v. 


COAKS      -           -           -           -  _ 

C.  A.  424 

FANCY  NAME— Trade-mark 
See  Trade-maek.  1. 

-  681 

FORECLOSUEE         -  - 

See  Mortgage.    1,  2. 

246,  679 

FOEEIGN  COMPANY— Winding-up 
See  Company.  6. 

-  225 

FOEEIGN  TEABE-MAEK  - 
See  Trade-mark.  2. 

-  570 

FOEEIGNEE— Marriage  of  Englishwoman  with 
See  Power.    1.  [284 

FOEFEITTJEE  OF  DEPOSIT  -        -  8a 

See  Vendor  and  Purchaser.  4. 

FOEFEITUEE  OF  GALE     -        -        -  652; 
See  Mine. 

FEAUD — False  representation       -        -  424 

See  False  Kepresentation. 
 User  of  trade-mark      -        -        -  570 

See  Trade-mark.  2. 
FEATJDULENT  CONVEYANCE— 13  Eliz.  c.  5— 
Laches.']  A  specialty  creditor  brought  an  action 
to  set  aside  a  conveyance  as  fraudulent  under 
13  Eliz.  c.  5,  nearly  ten  years  after  the  death  of 
the  grantor.  The  Plaintiff  had  been  aware  of  the 
facts  during  the  whole  of  that  period,  and  gave 
no  satisfactory  reason  for  his  delay ; — Held  (atfirm- 
ing  the  decision  of  North,  J.),  that  as  the  Plaintiff 
was  coming  to  enforce  a  legal  right  his  mere  delay 
to  take  proceedings  was  no  defence,  as  it  had  not 
continued  long  enough  to  bar  his  legal  right,  the 
case  standing  on  a  different  footing  from  a  suit  to 
set  aside  on  equitable  grounds  a  deed  which  was 
valid  at  law.  In  re  Maddever,  Three  Towns 
Banking  Company  v.  Maddever  -  C.  A.  623 
FEEEMINEES        -        -        -        _  652 

See  Mine. 

GALE— Forfeiture  of  -        ^        -  652 

See  Mine. 

GENEEAL  LINE  OF  BUILDINGS  -        -  362 

See  Metropolis  Management  Act. 
GENEEAL  OEDEES  IN  WINDING-UP,  1862,. 
Rule  Lx.  -        -        -  -  515 

See  Company.  7. 
GOODWILL — Sale  of  Goodwill — Vendor  setting  up 
new  Business  —  Right  to  solicit  old  Customers.'] 
T.  p.,  as  trustee  of  a  will,  carried  on  a  business 
which  had  been  carried  on  by  the  testator  under 
the  name  of  James  P.  By  an  agreement  made  to 
compromise  a  suit,  James  P.,  a  son  of  the  testator 
and  a  beneficiary  under  his  will,  agreed  to  sell  to 
T.  P.  all  his  interest  in  the  business,  and  in  the 
property  on  which  it  was  carried  on.  And  it  was 
provided  that  nothing  in  the  agreement  should 
prevent  James  P.  from  carrying  on  the  like  busi- 
ness where  he  should  think  fit,  and  under  the 
name  of  James  P.  T.  P.  brought  this  action  to 
enforce  this  agreement,  and  to  restrain  James  P. 
from  soliciting  the  customers  of  the  old  firm.  An 
injunction  was  accordingly  granted  by  Kay,  J.,  on 
the  authority  of  Lahouchere  v.  Dawson  (Law  Rep. 
13  Eq.  322)  and  the  cases  in  which  it  had  been 
followed : — Held,  by  Baggallay  and  Cotton,  L.J  J., 
dissentiente  Lindley,  L.J.,  that  Lahouchere  v^ 
Dawson  was  wrongly  decided,  and  ought  to  be 
overruled,  and  that  even  apart  from  the  proviso  in 
the  agreement,  the  Plaintiff  was  not  entitled  tO' 
the  injunction  which  he  had  obtained. — Held,  by 
the  whole  Court,  that  the  proviso  in  the  agreement 
authorized  the  Defendant  to  carry  on  business  in 
the  same  way  as  any  stranger  might  lawfully  do, 
and  took  the  case  out  of  the  authority  of  Lahou- 
chere V.  Dawson,  supposing  that  case  to  have  beea 
well  decided.  Pearson  v.  Pearson  C.  A.  145 
GUAEDIANS  OF  POOE— Maintenance  of  lunatie 

See  Lunatic.    3.  [710 
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HEIE-LOOMS— Eefercnce  to  deed  of  entail  not  in 

existence      -        _        -        _  196 

See  AViLL.  2. 
 Sale  of— Settled  Land  Act     -        -  179 

See  Settled  Land  Act.  8. 
HEIR-AT-LAW— Retainer  for  debts        -  478 

See  Specialty  Debt. 
HOEIE  FOU  WORXma  GIRLS— Covenant  not  to 

carry  on  business   -        -        -  71 

See  Covenant.  1. 
HOSPITAL — Covenant  not  to  carry  on  business 

See  Covenant.    2.  [81,  n. 

HOUSE— Notice  to  treat      -        -        -  536 

See  Lands  Clauses  Act.  2. 
HUSBAND  AND  Wl'FB— Married  Women's  Pro- 
perty Act,  1882  (45  &  46  Vict.  c.  75),  s.  5— Rever- 
sionary Interest — Accruer  of  Title  in  Possession 
after  Commencement  of  Act.']  Property  to  which 
a  married  woman  was,  at  the  commencement  of 
the  Married  Women's  Property  Act,  1882,  entitled 
in  reversion  or  remainder,  and  which  since  the 
Act  has  fallen  into  possession,  is  within  s.  5,  and 
may  be  transferred  and  paid  to  her  upon  her 
separate  receipt.    Baynton  v.  Collins     -  604 

2.   Married  Women's  Property  Act,  1882 

(45  t&  46  Vict.  c.  75),  s.  1  (3)  and  (4.)— Separate 
Property — Order  of  Reference  by  Consent.']  Sect.  1 
(3)  and  (4)  of  the  Married  Women's  Property 
Act,  1882,  have  not  a  retrospective  operation  so 
as  to  include  contracts  entered  into  by  a  married 
woman  before  the  date  of  the  commencement  of 
the  Act. — But  an  order  made  after  the  commence- 
ment of  the  Act  by  consent  in  an  action  by  a 
creditor  against  a  married  woman  in  respect  of 
her  contract  before  the  Act,  by  which  order  all 
questions  under  the  contract  were  referred  to  an 
arbitrator,  and  the  parties  bound  themselves  to 
abide  by,  obey,  perform,  and  keep  the  award,  is 
an  agreement  by  the  married  woman  after  the 
commencement  of  tlie  Act,  within  sect.  1  (3), 
and  therefore  by  sect.  1  (4)  any  separate  estate 
which  slie  had  at  or  after  the  date  of  such  agree- 
ment is  liable  to  pay  the  amount  found  by  the 
award  to  be  due  from  her  under  the  contract. 
Conolan  v.  Leyland         _        _        _  332 

3.   Separate  Use — Restraint  on  Anticipa- 
tion— Income-bearing  Fund.]  Where  a  teshitor 
makes  a  bequest  to  a  married  woman  for  her 
separate  use  absolutely,  and  follows  it  by  a.  chins(> 
restraining  her  from  anticipation,  Ux-  ([nosiimi 
whether  the  restraint  on  anticipation  is  cllrciual 
does  not  depend  on  the  question  wluitlier  it  is  a. 
gift  of  an  income-bearing  fund  or  of  a  sum  of 
cash,  but  whether  the  testator  has  or  has  not 
shewn  an  intention  that  tlus  trustees  should  keep 
the  investment  and  pay  tlio  iiu-onK!  to  the  married 
woman.  —  A  testatrix  direct(Ml  her  trustees  to 
raise  and  invest  a  sum  of  t  l.lOO,  a.nd  to  pay  tlie 
income  to  B.  during  licr  life,  and  afl(ir  lu!r  death 
to  hold  two  shares  in  trust  for  two  of  her  nieces 
for  life,  and  then  for  their  cliildnMi,  and  as  to  one 
other  share  to  pay  it  to  tlu>  dauglit^rs  ofa  dec(>as(Ml 
niece,  and  as  to  the  remaining  shiire  to  i)ay  it  to 
Hw,  a  married  woman,  for  her  s(>parato  use  without 
power  to  anticipate  tlie  same,  and  her  receii)t 
alone  to  bo  a  sufficient  discliargo. — Held  (reversing 
the  decision  of  Kay,  J.),  on  ihe  construction  of  tlio  j 
will,  tluit  on  the  death  of  B.,  11.  was  entitled  to  ' 
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receive  the  capital  of  her  share,  notwithstanding 
the  restraint  on  anticipation. — In  re  Ellis'  Trusts 
(Law  Eep.  17  Eq.  409)  distinguished.  In  re 
Clarlc's  Trusts  (21  Ch.  D.  748)  questioned.  In  re 
CrougUon's  Trusts  (8  Ch.  D.  460)  followed.  In 
re  BowN.  O'Hallokan  v.  King  -  C.  A.  411 
 Bequest  by  will  to — Unity  of  person — Mar- 
ried Women's  Property  Act  -  166 
See  Will.  1. 

 Divorce  — Assignment  of  alimony      -  160 

See  Lunatic.  2. 

 Equity  to  a  settlement  -        -  220 

See  Settlement.  1. 

 Separate  estate — Election      -        -  606 

See  Election. 

IDENTICAL  LABEL  -        -        -        -  681 

See  Trade-maek.  1. 
IMPURE  PERSONALTY      -        -        -  318 

See  Charity. 
INCOME-BEARING  FUND  -        -        -  411 

^ee  Husband  and  Wife.  3. 
INDORSEMENT— Order  of  attachment     -  66 

See  Practice.  4. 
INFANT— Settled  Land  Act— Sale  of  estate  552 

See  Settled  Land  Act.  4. 
INJUNCTION— Abstraction  of  water        -  122 
See  Watek.  2. 

 Light     -        '-        -        -        -  43 

See  Light. 

 Solicitation  of  customers        -        -  145 

See  Goodwill. 

 Undertaking  as  to  damages    -        -  474 

See  Practice.  10. 
INSPECTION  OF  PROPERTY        -        -  356 

See  Practice.  9. 
INTEREST— Compensation  for  taldng  land  614 
See  AiiTizANs'  Dwellings  Act. 

 In  land— Mortmain     -        -        -  318 

Sec  Charity. 

 Legacy — Statute  of  Limitations       -  676 

See  Limitations,  Statute  of.  2. 

 Proof  in  bankruptcy  —  Premiuni  on  loan 

from  building  society  -  -  609 
See  Bankrui'TCY.    2.  - 

 Purchase-money  _         _        _  555 

See  Vendor  and  Purchaser.  2. 
INTERLOCUTORY  INJUNCTION— Undertaking 
as  to  damages        -         -         -  474 
Sir.  Pi; A(  TICK.  10. 
INTERLOCUTORY  ORDER— Appeal        -  392 

Sec  V[\\v\'\c\'..  2. 
INTERROGATORIES  _        _        -  1 

Sec  V\\\CV\('\..  II. 
INTESTACY— T>apse  -        -        -        -  346 
Sir  Will.  ;;. 
I  INVESTMENT— Personal  esiale  in  enltivation  of 
real   -----  553 
^^'(•  Setti.emf.xt.  2. 

JURISDICTION  — Winding-up  i^f  foreign  com- 
1  }niny  -----  225 

/^V<•  Comfany.  tJ. 
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LAND  DEAINAGE— Charge  on  capital    -  319 
See  Settled  Land  Act.  1. 

LAHBS  CLAUSES  ACT  (8  &  9  Vict.  c.  18),  s.  7 
— Puroliase  of  Land  of  Lunatia  not  so  found 
■ —  Conversion  —  Beal  and  Personal  Representa- 
tives.'] Sect.  7  of  the  Lands  Clauses  ConsolidaUon 
Act,  1845,  does  not  aiitliorize  a  person  of  unsound 
mind  to  sell  land  to  a  company  or  public  body 
who  have  statutory  power  to  take  it ;  the  section 
only  authorizes  the  committee  of  a  lunatic  to  sell. — 
A  public  body  having  given  notice  under  their 
statutory  powers  to  take  land  belonging  to  a  lady 
of  unsound  mind  not  so  found,  the  value  of  the 
land  was  ascertained  by  two  surveyors,  one  ap- 
pointed by  an  uncle  of  the  lady,  who  purported  to 
act  on  her  behalf,  aad  the  other  by  the  public 
body ;  the  sum  thus  ascertained  was  paid  into 
Court,  and  the  public  body  took  possession  of  the 
land.  The  lady  afterwards  died  intestate,  being 
still  of  unsound  mind,  and  her  heir  at  law  peti- 
tioned for  payment  of  the  money  to  him  : — B.eld, 
that  the  land  had  never  been  converted  into  per- 
sonalty, and  that  the  heir  was  entitled  to  the 
money. — Ex  parte  Flamank  (1  Sim.  (N.S.)  260) 
dissented  from.    In  re  Tugwell    -        -  309 

2.   Bailway  Company — Notice  to  treat — 

House" — Company  taking  part  of  a  House  to 
take  tlie  wliole  —  Close  —  Private  Road — Lands 
Clauses  Consolidation  Act,  1845  (8  (&  9  Vict.  c.  18), 
s.  92.]  A  house  and  garden  were  surrounded  by 
a  wall.  A  gateway  in  the  wall  opened  into  a 
paddock  surrounded  by  a  high  hedge  of  an  orna- 
mental kind.  From  the  gateway  the  back  road 
to  the  house  passed  through  the  paddock  to  a 
public  road  which  ran  along  the  far  side  of  the 
paddock  fence : — Held.,  that  the  paddock  was  part 
of  the  house  within  sect,  92  of  the  Lands  Clauses 
Consolidation  Act,  1845.  Baenes  v.  Southsea 
Kailway  Company  -  -  -  -  636 
LAPSE— Direction  to  settle  legacy  -        -  346 

Sea  Will.  3. 
LEASE — Covenant  not  to  exercise  trade  or  business 

See  Covenant.    1,  2.  .  [71,  81,  n. 

'  Option  of  purchasing  freehold  —  Eeal  and 

personal  representatives    -        -  394 

See  Option  of  Pueohase. 
LEGACY— Interest  on— Statute  of  Limitations 

See  Limitations,  Statute  of.    2  [676 
LEGACY  DUTY— Direction  to  pay  annuity  free  of 
duty  _        _        _        _  703 

See  Administeation. 
LETTEES— Contract  by       -        -        -  497 

See  Conteact. 
LIGHT — Alteration  of  Windows — Interim  Injunc- 
tion— Balance  of  Convenience.']  The  PlaintitFs 
being  the  owners  of  an  ancient  building  which 
had  numerous  windows  pulled  it  down  and  re- 
built it.  A  few  of  the  windows  in  the  new  house 
ncluded  the  space  occupied  by  ancient  windows, 
but  were  of  larger  dimensions ;  several  others  in- 
cluded some  portion  of  the  space  occupied  by 
ancient  windows ;  and  in  some  cases  the  spaces 
occupied  by  ancient  windows  were  entirely  built 
up  in  the  new  house.  The  Defendants  commenced 
to  build  a  house  on  the  opposite  side  of  the  street, 
which  if  completed  according  to  the  plans,  would 
materially  interfere  with  the  light  coming  to  the 


LIGHT — continued. 

Plaiatitf;s'  windows. — On  a  motion  for  an  interim 
injunction  tlje  Court,  holding  that  the  Plaintiffs 
had  shewn  an  intention  to  preserve,  and  not  to 
abandon,  their  ancient  lights,  and  that  there  was 
a  fair  question  of  right  to  be  tried  at  the  hearing, 
and  considering  that  the  balance  of  convenience 
was  in  favour  of  granting  an  injunction  rather 
than  of  allowing  the  Defendants  to  complete  their 
building  with  an  undertaking  to  pull  it  down  if 
required  to  do  so,  granted  an  injunction  till  the 
hearing. — The  order  of  Bacon,' V.-C,  affirmed. — 
Hutcldnson  v.  Copestake  (9  C.  B.  (N.S.)  863)  and 
Tapling  v.  Jones  (12  C.  B.  (N.S.)  826 ;  11  H.  L.  C. 
290)  considered.    Newson  v.  Pendee  -  C.  A.  43 

LIMITATIONS,  STATUTE  OS— Annuity  charged 
on  Land  and  the  Bents  thereof — Bight  first  accrued 
in  1851 — Claim  first  made  in  1884 — Statute  of 
Limitations  (3  4  Will.  4,  c.  27),  s.  1—Beal  Pro- 
perty Limitation  Act,  1874  (37  &  38  Vict.  c.  57), 
ss.  1,  9,  10.]  By  an  indenture  executed  in  1833, 
real  estate  was  conveyed  to  trustees  and  their  heirs, 
upon  trust  as  to  one  moiety  that  immediately  after 
the  death  of  M.  C.  they  should  out  of  the  moiety 
and  the  rents  and  profits  thereof  pay  unto  J.  M., 
and  to  his  heirs  and  assigns,  or  permit  him  or 
them  to  receive  it,  an  annuity  of  £8  half-yearly. 
M.  C.  died  in  1857,  No  payment  was  ever  made 
in  respect  of  the  annuity,  and  the  annuitant  first 
made  a  claim  in  1884.  The  Chief  Clerk  had 
certified  that  he  was  entitled  to  a  perpetual  an- 
nuity. On  summons  to  vary  the  certificate : — 
Held,  that,  by  sect.  1  of  the  Act  37  &  38  Vict.  c.  57, 
no  proceeding  to  recover  any  "  rent,"  which,  inas- 
much as  by  sect.  9  the  Act  must  be  construed  with 
the  3  &  4  Will.  4,  c.  27,  meant  by  the  interpreta- 
tion clause  of  that  Act,  any  annuity  charged  upon 
land,  could  be  taken  after  twelve  years  from  the 
time  when  the  right  first  accrued,  therefore  if 
there  had  not  been  any  trust,  those  twelve  years 
having  elapsed,  none  of  the  past  instalments  of 
the  annuity  could  be  recovered,  and  that  the  eifect 
of  sect.  10  of  the  37  &  38  Vict,  c,  57,  was  that  no 
payment  of  the  annuity  which  became  due  before 
tlie  application  was  made  was  recoverable,  the 
remedy  being  only  the  same  as  if  there  had  not  been 
any  trust.    Hughes  v.  Coles         -        -  231 

2.   Legacy — Interest — Delay  in  realization 

of  Estate— 37  &  38  Vict.  c.  57,  s.  10.]  The  pro- 
perty of  a  testatrix  who  died  in  1869  consisted 
mainly  of  a  reversionary  interest.  This  interest 
was  not  sold  by  the  executors,  and  it  did  not  fall 
into  possession  until  1881.  In  the  opinion  of  the 
Court  the  executors  had  acted  for  the  benefit  of 
the  estate  in  not  selling  the  reversion : — Held, 
that  legatees  under  the  will  who  had  waited  for 
the  payment  of  their  legacies  until  after  the 
falling  in  of  the  reversion  were  entitled,  not 
merely  to  six  years'  arrears  of  interest,  but  to 
interest  on  their  legacies  from  the  expiration  of 
one  year  after  the  death  of  the  testatrix.  In  re 
Blachfokd.  Blachfoed  v.  Woksley  -  676 
LiaUIBATOE— Appointment  of      -        -  278 

See  Company.  5 
 Costs  of  -        -        -        -        -  33 

See  Company.  3. 
LOCAL  EOAEB  _        _        _        _  665 

See  Local  Government  Acts. 
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lOCAL  GOVEENMENT  AQTB—Puhlic  Health  Act, 
18iS  (11  &  12  Vict  c.  63),  s.  4:8— Local  Board- 
Drainage  —  Binding  Successors  —  Trustees  —  Tm- 
lyrovident  Bargain — Ultra  vires — Change  of  Cir- 
cumstances.'] Under  the  Public  Health  Act,  1848, 
s.  48,  the  owner  of  land  adjoining  a  district  by  deed 
agreed  with  the  local  board  to  do  certain  works 
and  pay  £10  a  year,  and  the  board  gave  him 
leave  to  drain  through  their  drain  all  sewage 
from  the  jjroperty  and  houses  then  belonging  to 
the  landowner  and  from  any  houses  thereafter  to 
be  erected  on  the  property.  Many  more  houses 
were  afterwards  erected  and  the  urban  sanitary 
authority  (which  had  succeeded  the  local  board) 
were  under  a  new  Act  of  Parliament  prevented 
from  passing  as  before  the  sewage  through  the 
drain  into  the  Thames : — Meld,  that  the  deed  was 
not  ultra  vires,  and  that  the  board  could  bind 
their  successors  as  to  the  sewage  of  houses  not 
then  in  existence. — Held,  that  though  the  board 
were  trustees  for  the  ratepayers  they  had  exercised 
their  discretion,  and  the  agreement  did  not  appear 
at  the  time  improvident,  and  its  turning  out  badly 
for  them  did  not  affect  it. — Held,  that  the  lav/ 
being  altered  so  as  to  prevent  the  discharge  of 
sewage  into  the  Thames  was  no  ground  for  setting 
aside  the  deed.  Mayok  of  New  Windsor  v. 
tSrovELL         _____  665 

LUNATIC  Alleged  Lunatic — Order  for  Liquiry 

hefore  Judge  of  the  High  Court — Lunacy  Begula- 
tion  Act,  i862  (25  &  26  Vict.  c.  86),  s.  4—8  &  9 
Vict.  c.  109,  s.  19.]  When  an  issue  is  directed  by 
an  order  in  Lunacy  to  try  the  question  of  the  in- 
sanity of  an  alleged  lunatic  before  a  Judge  of  the 
High  Court  of  Justice  under  the  Lunacy  Regula- 
tion Act,  1862,  s,  4,  it  is  not  necessary  to  commence 
the  proceedings  by  a  writ  of  summons,  the  order 
for  the  issue  being  sufficient  to  give  jurisdiction  to 
the  Judge.    In  re  Scott       -        -    C.  A.  116 

2.   Divorce — Permanent  Alimony — Alloio- 

ance  out  of  Lunatic's  Estate — Assignment — 20  d-  21 
Vict.  c.  85,  s.  25.]  On  a  decree  for  judicial  separa- 
tion an  order  was  made  for  payment  of  £60  a  year  to 
the  wife  as  permanent  alimony.  The  husband 
was  afterwards  found  lunatic  by  inquisition,  and 
by  an  order  in  Lunacy  and  Chancery  the  dividends 
of  a  sum  of  stock  to  which  he  was  entitled  in  a 

'  Chancery  suit  were  ordered  to  bo  carried  to  his 
account  in  the  lunacy  and  £60  a  year  to  bo  paid 
out  of  them  to  his  wife  in  respect  of  her  alimony 
till  further  order.  The  wife  assigned  the  annuity 
to  a  purchaser,  who  presented  a  petition  in  Lunacy 
and  in  the  suit  to  have  the  annuity  paid  to  her : — 
Held,  that  the  petition  must  bo  refused,  on  the 
ground  that  whether  the  annuity  was  considered  as 
alimony  or  as  an  allowance  made  to  the  wife  by  the 
Court  in  Imnacy,  it  was  not  assigna])le.  In  re 
Robinson         -        -        -        -    C.  A.  160 

3.  ■  •  Pauper — Expenses  of  Mdinfcnance — 

Right  of  Poor  Law  Guardians  to  recover  ((gainst 
Estate  of  Lunatic  after  his  Death — Luiiat/'c  Ai^i/- 
lums  Act,  1853  (16  <t-  17  Vict.  c.  97),  .s>-.  94,  104.] 
A  pauper  lunatic  having  <ii(>d  se  ised  of  ii  small 
amount  of  real  estat(>  : — //<  /</,  lh;il  the  amount  of 
sums  paid  by  guardians  ol"  ilie  union  to  which 
the  pauper  was  chargeabU^  (llioughnot  the  union 
in  whicli  ho  (li(>(l),  in  r<>s|)(M'l,  ol"  his  niaini-enanco 
at  a.  Innntic  asyluut,  w;!s  ;!  (K'hl  i'(H'overa.bl(>  in  a 
crediior's  action  again^it  his  personal  and  real  ' 
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representatives,  though  no  steps  to  recover  pay- 
ment of  expenses  incurred  in  respect  of  such 
maintenance  were  taken  by  the  guardians  in  the 
pauper's  lifetime.  In  re  Webster.  Guardians 
OF  Derby  Union  v.  Sharratt       ~        -  710 

 Sale  of  land  under  Lands  Clauses  Act  309 

8ee  Lands  Clauses  Act.  1. 


MAINTESTAHCE— Lunatic  -        -        -  710 
See  Lunatic.  3, 

MANSION  HOirSE— Sale  of— Settled  Land  Act 
See  Settled  Land  Act.    3.  [179 

METBOFOLIS  MANAGEMENT  Myi—Metroiwlis 
Management  Amendment  Act,  1862  (25  &  26  Vict, 
c.  102),  ss.  74:,  75— General  Line  of  Buildings — 
House  huilt  on  Vacant  Land — House  at  Corner  of 
Two  Streets — Order  of  Magistrate — Beduction  into 
Writing — Time  of  Service.']  The  Plaintiff  jjur- 
chased  a  large  piece  of  land  abutting  on  a  high- 
way called  the  K.  Road,  on  which  were  standing 
a  public-house  and  several  other  houses  fronting 
the  highway.  He  pulled  down  the  house,  and 
made  a  new  street  through  the  piece  of  land, 
running  into  the  K.  Road  at  right  angles  with  it, 
w^hich  he  called  D.  Gardens,  and  sold  portions  of 
the  land  on  each  side  of  the  new  street  to  a 
builder.  The  builder  erected  a  row  of  houses  in 
D.  Gardens,  and  the  superintending  architect  of 
the  Metropolitan  Board  certified  the  general  line 
of  buildings  in  D.  Gardens.  The  Plaintiff  built 
a  row  of  houses  fronting  the  K.  Road,  one  of 
which  was  at  the  corner  of  the  K.  Road  and  D. 
Gardens.  The  side  of  the  corner  house  abutting 
on  D.  Gardens  projected  beyond  the  general  line 
of  buildings  in  D.  Gardens.  The  honse  Vv^as  not 
built  on  the  site  of  any  one  of  the  old  houses  in 
the  K.  Road,  but  on  the  site  of  part  of  the  garden 
of  the  public-house.  A  magistrate's  order  having 
been  obtained  by  the  vestry  for  the  removal  of  the 
projecting  part  of  the  corner  house,  the  Plaintiff 
brought  an  action  to  restrain  the  vestry  from  in- 
terfering with  his  house : — Held,  reversing  the 
decision  of  Bacon,  V.C.,  (1.)  that  the  general  line 
of  buildings  in  D.  Gardens  extended  io  the  K. 
Road  ;  (2.)  that  the  projecting  part  of  the  corner 
house  was  a  new  building  and  came  within  sect.  75 
of  the  J\Ietropolis  IManagement  Amendment  Act, 
1862,  and  not  within  sect.  74,  which  applies  lo 
existing  buildings  ;  and  (3.)  that  althoni;li  the 
corner  house  formed  part  of  a  row  in  K.  Road  it 
was  also  in  D.  Gardens,  and  tl;e  owner  was  bound 
to  keep  it  within  tiie  general  line  of  buildings  of 
D.  Gardens.  The  action  was  therefore  dismissed. 
— Lord  All  del  and  v.  IVestminsfcr  ])istn'ct  Board  of 
Worhs  (liaw  Rep.  7  Ch.  597)  distingiiished. — An 
order  was  made  by  a  magistrate  Tindor  sect.  75  of 
the  M(4ropolis  lilanagcMnent  Amendment  Act, 
1 8(12,  for  pulling  down  iUc  projecting  part  of  a 
building  within  eight  weeks.  The  onler  was 
made  in  the  presence  of  the  owner  who  was  sum- 
moned, but  was  not  reduced  into  writing  and 
served  on  him  till  the  day  on  which  the  eight 
weeks  expired : — Hrld,  Hint  the  order  was  bind- 
ing; the  Act  being  silent  ns  to  service  of  the 
order  on  lin^  owner,  although  it  requires  to  be  in 
writing.  Barlow  v.  Kf.nsington  Vk^tky  C.A.  362 
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MINE — Forest  of  Dean — Forfeiture  of  Gale — 
Election — Time  of  Application  —  Empty  Gale.'] 
According  to  the  Acts  and  rules  regulating  the 
working  of  mines  in  the  Forest  of  Dean,  a  gale  or 
lease  is  not  forfeited  by  not  being  worked,  unless 
and  until  the  Crown  claims  the  forfeiture.  The 
Crown  is  under  no  obligation  to  claim  the  forfei- 
ture. An  application  for  a  gale  will  not  be  valid, 
unless  the  gale  is  at  the  time  empty.  A  gale  is 
forfeited  and  becomes  empty  when  notice  that  the 
Crown  claims  the  lorfeiture  has  been  given  to  the 
galee,  and  an  officer  has  been  ordered  to  take 
possession,  though  possession  is  not  immediately 
taken.  The  free  miner  who  applies  first  after  that 
notice  has  been  given  is  entitled  to  the  gale. 
James  v.  Young  „  _  _  -  652 
MISTAKE — Misunderstanding  as  to  contract  497 

See  CONTEACT. 

MORTGAGE — Foreclosure  Action — Subsequent  In- 
cumhrancers — Period  for  Bedemption.]  A  first 
mortgagee  is  prima  facie  entitled  to  a  judgment 
in  a  foreclosure  action  limiting  only  one  period 
for  redemption,  both  as  against  subsequent  in- 
cumbrancers and  the  mortgagor,  and  where  there 
are  conflicting  claims  as  to  priority  between  co- 
Defendants  the  practice,  as  settled  by  Bartlett  v. 
Bees  (Law  Kep.  12  Eq.  395),  is  to  grant  only  one 
period  for  redemption.  Where,  however,  the  de- 
fendants have  put  in  a  defence  or  appeared  at 
the  bar  and  have  proved  or  otfered  to  prove  their 
incumbrances,  and  there  is  no  question  of  priority 
between  them,  the  Court  will  at  the  request  of 
the  puisne  incumbrancers,  but  not  at  the  request 
of  the  mortgagor,  limit  successive  periods  for 
redemption.  A  mortgagor  has  no  right  in  him- 
self to  more  than  one  period  of  six  months  to 
redeem.  In  a  foreclosure  action  by  the  trans- 
feree of  the  first  mortgagee,  the  statement  of  claim 
alleged  that  the  Defendants  other  than  the  mort- 
gagor claimed  to  have  some  charge  upon  the  mort- 
gaged premises  subsequent  to  the  Plaintiff's 
charge.  None  of  the  Defendants,  including  the 
mortgagor,  put  in  a  defence  or  appeared  at  the 
bar : — Held,  that  the  Plaintiff  was  entitled  to  a 
foreclosure  judgment  on  the  pleadings,  allowing 
one  period  for  redemption  as  against  all  the  De- 
fendants.   Platt  v.  Mendel        -        -  246 

2.  Foreclosure  Action — Mortgages  of  two 

Estates — Bedemption — Apportionment  of  Costs  of 
Action — Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  17.]  An  action  was 
brought  by  a  mortgagee  for  the  foreclosure  of  two 
mortgages  of  two  distinct  estates,  executed  by  the 
same  mortgagor  to  secure  two  different  advances. 
Both  mortgages  were  executed  since  the  Convey- 
ancing Act,  1881,  came  into  operation  : — Held, 
that  the  whole  of  the  costs  of  the  action  ought  to 
be  included  in  the  account  relating  to  each  estate, 
and  that  the  mortgagor  could  not  redeem  either 
estate  separately  without  paying  the  whole  of  the 
costs  of  the  action.    Clapham  v.  Andeews  679 

3.  Sale  by  Mortgagor  and  First  Mortgage 

— Notice  of  Second  Mortgage — Proceeds  ofSale,hoio 
to  he  applied.']  A  mortgagor  of  a  leasehold  house, 
with  the  concurrence  of  the  first  mortgagees,  who 
had  a  notice  of  a  second  equitable  mortgage,  sold 
the  property.  Upon  completion ,  the  balance  of  the 
purchase-money,  after  payment  of  the  first  mortga- 
gees,was  handed  to  the  mortgagor.  In  an  action  by 
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the  second  mortgagees  against  the  mortgagor  (who 
did  not  appear)  ^nd  the  first  mortgagees : — Held^ 
that  the  first  mortgagees  were  liable  to  the  Plain- 
tiffs to  the  extent  of  the  balance  of  the  purchase- 
money.  West  London  Commeecial  Bank  v. 
Eeliance  Peemanent  Building  Society  -  187 
 Charity — Mortmain     -        -        -  318 

See  Chaeity. 
 Solicitor  a  mortgagee — Profit  costs   -  544 

See  SoLiciTOE.  3. 
MORTMAIN   -        -        -        -        -  318 

See  Chaeity. 

NAME  OF  FIRM— Trade-mark    -        -  681 

See  Teade-Maek.  1. 
NEW  TRUSTEE— Power  to  appoint        -  333 

See  Teustee. 
 Trustee  Acts     -        -        -        -  359 

See  Teustee  Acts. 
NON-RIPARIAN  OWNER— Abstraction  of  water 

See  Watee.    2.  [122 
NOTICE— Motion  for  attachment   -        -  66 

See  Peactice.  4. 
NOTICE  OF  TRIAL— Want  of  prosecution  354 

See  Peactice.  6. 
NUISANCE— Percolation  of  water  -        -  588 

See  Watee.  1. 

OPTION  OF  PURCHASE  —  Xease — Option  to 
purchase  Fee  Simple  —  Nature  of  Interest  con- 
ferred on  Lessee  —  Beal  and  Personal  Bepresen- 
tatives.]  A  lease  of  land  contained  a  covenant 
by  the  lessor  with  the  lessee,  his  executors,  ad- 
ministrators, and  assigns,  that  if  the  lessee,  his 
executors,  administrators,  or  assigns,  should  at 
any  time  thereafter  be  desirous  of  purchasing  the 
fee  simple  of  the  demised  land,  and  should  give 
notice  in  writing  to  the  lessor,  his  heirs  or  assigns, 
then  the  lessor,  his  heirs  or  assigns,  would  accept 
£1200  for  the  purchase  of  the  fee  simple,  and 
on  the  receipt  thereof  would  convey  the  fee  simple 
to  the  lessee,  his  heirs  or  assigns,  or  as  he  or  they 
should  direct.  The  lessee  died  intestate,  and 
nearly  twenty  years  after  his  death,  but  before 
the  expiration  of  the  term,  his  heir,  who  was  also  ^ 
administrator  of  his  personal  estate,  called  on  the  ' 
devisee  of  the  lessor  to  convey  the  fee  simple  to 
him  in  accordance  with  the  covenant,  and  a  con- 
veyance was  executed  accordingly.  The  heir 
afterwards  contracted  to  sell  part  of  the  property 
thus  conveyed  to  him  : — Held  (affirming  the  de- 
cision of  Pearson,  J.)  that  on  the  true  construction 
of  the  covenant  the  option  to  purchase  was  at- 
tached to  the  lease  and  passed  with  it ;  that  it 
consequently  passed  as  part  of  the  lessee's  personal 
estate  to  the  administrator,  and  that  the  adminis- 
trator could  not  make  a  good  title  to  the  purchaser 
unless  the  next  of  kin  of  the  lessee  concurred  in 
the  sale. — Green  v.  Low  (22  Beav.  625)  distin- 
guished. In  re  Adajis  and  the  Kensington 
Vestey  -        -        -        -        -    0.  A.  394 

PART  OF  HOUSE— Notice  to  treat         -  536 

See  Lands  Clauses  Act.  2. 
PARTICIPATION  IN  PROFITS     -        -  460 

See  Paetneeship. 
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PAKTITION  sum— Practice—Partition  Act,  1868  1 
(31  &  32  Vict.  c.  68),  s.  8—Sale  out  of  Court.'] 
Where  some  of  the  parties  beneficially  interested 
are  not  sui  juris,  and  the  trustees  have  no  power 
of  sale  under  their  trust  deed,  there  is  no  juris- 
diction under  the  Partition  Act,  1868,  s.  8,  to 
order  a  sale  out  of  Court.    STfiuGNELL  v.  Strug- 

NELL      ------  258 

PARTNERSHIP — Participation  in  Profit  and  Loss 
— Injunction — Beceiver  ']  Although  an  agree- 
ment for  participation  in  profit  and  loss  is  prima 
facie  evidence  of  a  partnership  between  the  con- 
tracting parties  as  between  themselves,  yet  the 
question  of  partnership  must  in  all  cases  depend 
upon  the  intention  of  the  parties  as  it  appears  on 
the  contract. — By  an  agreement  between  the  Plain- 
tiff and  the  firm  of  H.  &  Co.,  the  members  of 
which  were  the  two  Defendants,  it  was  agreed 
that  for  the  part  taken  by  the  Plaintiff  iu  the 
business,  he  should  receive  a  fixed  salary  of  £180, 
and  in  addition  should  receive  one-eighth  share 
of  the  net  profits,  and  bear  one-eighth  share  of 
the  losses,  as  shewn  by  the  books  when  balanced : 
and  the  Plaintiff  agreed  to  advance  £1500  to  the 
business.  The  agreement  was  to  be  determined 
on  four  months'  notice  on  either  side.  The  Plain- 
tiff had  been  previously  a  clerk  of  the  Defendants, 
and  he  continued  to  perform  similar  duties  after 
the  execution  of  the  agreement,  and  was  not  in- 
troduced to  the  customers  as  a  member  of  the  firm, 
and  did  not  sign  the  name  of  the  firm  to  bills. 
The  Defendants  being  dissatisfied  with  the  Plain- 
tiff gave  him  notice  to  determine  the  agreement, 
and  excluded  him  from  the  place  of  business. 
The  Plaintiff  brought  an  action  for  winding  up 
the  partnership,  and  moved  for  an  injunction  and 
receiver.  Pearson,  J.,  refused  the  motion,  on  the 
terms  of  the  Defendants  paying  £1500  into  Court : 
— Held,  by  the  Court  of  Appeal  (affirming  the  order 
of  Pearson,  J.),  that  on  the  true  construction  of 
this  agreement  the  Plaintiff  was  in  the  position  of 
a  servant,  and  that  there  was  no  such  partnership 
between  the  Plaintiff  and  the  Defendants  as  to 
entitle  the  Plaintiff  to  an  injunction  or  receiver. 
Pawsey  v.  Armstrong  (18  Ch.  D.  698)  questioned. 
Walker  v.  Hirsoh      -        -        ~    C.  A.  460 

PAUPER — Lunatic — Maintenance  -  -  710 
\  See  Lunatic.  3. 

PAYMENT  INTO  COURT— Admissions    -  251 

See  Practice.  12. 
PERMANENT    IMPROVEMENTS  —  Capital  or 
income        _        _        -        _  196 
!  See  Settlement.  3. 

PETITION— Winding-up— Debenture  holder  278 
See  Company.  5. 

 Winding-up — Inspection  of  documents  106 

See  Company.  4. 
POOR  LAW— Maintenance  of  lunatic       -  710 

See  Lunatic.  3. 
POWER — Execution — Domicil — Marriage  of  Eng- 
lishwoman with  Foreigner — Settlement  in  English 
Form — Separate  Use — Power  of  testameiitanj  Dis- 
position— Power  of  Appointment  hi/  writing  at 
i  -any  time  hereafter" — Exercise  hy  Will  previoush/ 
executed— Wills  Act  (1  Vict.  e.  26),  .ss.  24.  27.] 
On  the  20th  of  Docombor,  1881,  prior  to  the  mar- 
riage (solemnized  in  Fjnglaud)  of  a  domiciled 
Englishwoman  (a  widow)    with  a  domiciUnl 
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Spaniard,  real  estate  in  England  of  the  intended 
wife  was  vested  by  her  in  a  trustee  in  fee,  to  such 
uses  as  the  intended  wife  should  by  deed  or  will 
appoint,  and,  subject  thereto,  to  the  use  of  the 
intended  wife,  for  her  separate  use.    The  settle- 
ment was  made  with  the  approbation  of  the  in- 
tended husband,  and  the  deed  contained  a  state- 
ment that  this  approbation  was  given  in  conside- 
ration of  a  renunciation  the  same  day  executed 
by  the  intended  wife  of  any  rights  which  she 
would  otherwise  have  acquired  by  her  marriage 
in  respect  of  the  property  of  the  intended  hus- 
band according  to  the  law  of  Spain.    The  deed 
also  contained  a  declaration  that  it  was  to  take 
effect  and  be  construed  according  to  the  law  of 
England.    The  marriage  was  solemnized  on  the 
next  day.    On  the  23rd  of  February,  1882,  the 
wife  (being  then  domiciled  in  Spain)  executed  a 
deed-poll,  in  accordance  with  the  provisions  of 
the  settlement,  whereby  she,  in  exercise  of  the 
power  given  to  her  by  the  settlement,  appointed 
the  real  estate  to  the  use  of  herself  iu  fee  for  her 
separate  use.     By  another  deed  executed  the 
same  day,  to  which  the  husband  was  a  party,  she, 
with  the  consent  of  the  husband,  appointed  and 
conveyed,  and  the  husband  conveyed,  the  real 
estate  to  the  use  of  a  trustee  in.  fee,  upon  trust  for 
sale,  and  out  of  the  proceeds  of  sale  to  pay  certain 
specified  debts,  and,  subject  thereto,  in  trust  for 
such  person  or  persons  as  the  wife  "  shall  at  any 
time  or  times  hereafter  by  any  writing  or  writings 
from  time  to  time  appoint,"  and,  in  default  of 
any  appointment  and  subject  thereto,  in  trust  for 
the  wife  absolutely  for  her  separate  use.  Under 
this  deed  the  trustee  sold  the  property,  and  out  of 
the  proceeds  of  sale  paid  the  specified  debts,  and 
there  then  remained  a  surplus  in  liis  hands.  The 
wife  died  in  June,  1882,  having  by  a  will,  exe- 
cuted immediately  after  her  marriage,  and  which 
purported  to  be  made  in  exercise  of  the  powers 
reserved  to  her  by  her  marriage  settlement,  and 
of  all  other  powers  enabling  her,  directed,  ap- 
pointed, and  declared  that  the  real  and  personal 
estate  over  which  she  had  any  disposing  power  at 
the  time  of  her  death  should  b(^  held  and  applied 
in  the  payment  of  certain  legacies  and  annuities, 
and,  subject  thereto,  she  gave  tour-iifths  of  her 
real  and  personal  estate,  in  cisc  she  should  leave 
no  cluldren,  to  her  husband  absolutely.  And 
she  gave  the  remaining  one-lifth  of  her  jiroperty, 
charged  with  the  bcfore-meutioued  annuities  and 
legacies,  to  her  brother  and  sisters,  or  to  the 
children  per  stirpes  of  such  of  them  as  should  die 
before  her  leaving  children.    The  testatrix  died 
without  issue.    The  husband  survived  her.  Ac- 
cording to  the  law  of  Spain  umlor  such  circum- 
stances two-thirds  of  her  iiroperly  belonged  to  her 
father  and  mother,  not\vithstjin(lin.r  that  she  had 
left  a  will: — Held,  that,  whether  the  will  was  or 
was  not  a  good  exercise  of  tlu^  power  reserved  by 
the  deed  of  February,  18S2,  it  was  a  valid  lostji- 
mentary  disposition  by  virtue  of  the  limitation  in 
default  of  apiioiutment  to  the  st  i>arate  use  c^f  the 
testatrix  ;  tliat  it  tookolVect  according  to  English 
law,  and  that  the  legatees  named  in  it  (including 
the  husbaml)  were  entitled  to  the  benefits  given 
to  them  by  it. — Scmhlt\  that,  on  the  authoritv  of 
Boyrs  v.  Cook  (14  Ch.  D.  5:5)  the  will  was  a  valid 
exercise  of  the  power  of  appointment  given  by  the 
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deed  of  February,  1882.  la  re  Heenando.  Her- 
nando V.  Sawtell  -  -  -  -  284 
2.  Execution — Special  Fov)er  of  Appoint- 
ment— Appointment  to  Persons  not  Objects  of 
Power — Direction  to  pay  Belts  of  Appointor — 
Election.']  A  testatrix  had,  tinder  the  will  of  a 
brother  who  had  predeceased  her,  a  power  to  ap- 
point his  property  by  will  among-  his  nepliews 
and  nieces  and  the  children  or  child  of  deceased 
nephews  and  nieces.  She,  by  her  will,  gave  all 
the  real  and  personal  estate  of  which  she  might 
be  seised  or  possessed  at  the  time  of  her  death,  or 
over  which  she  might  have  any  testamentary 
power  of  disposition,  to  trustees,  upon  trust  for 
sale  and  conversion,  and  to  stand  possessed  of  the 
proceeds  (which  she  described  as  "  my  said  trust 
funds.")  upon  trust  to  pay  costs  and  expenses, 
and  to  pay  her  debts  and  funeral  expenses  and 
certain  pecuniary  legacies,  and  then  upon  trust 
as  to  two  one-fourth  parts  of  her  trust  funds  re- 
spectively for  persons  who  were  objects  of  the 
power ;  and  upon  trust  as  to  the  other  two  one- 
fourth-parts  respectively  for  persons  who  were  not 
objects  of  the  power.  And  she  declared  that,  in 
case  of  the  failure  of  the  trusts  thereinbefore  de- 
clared of  any  of  the  one-fourth  parts  of  her  trust 
funds,  the  one-fourth  part,  or  so  much  thereof  of 
which  the  trusts  should  fail,  should  be  held  upon 
the  trusts  thereinbefore  declared  of  the  others  or 
other  of  the  fourth  parts  of  which  the  trusts 
should  not  fail: — Held,  that  the  testatrix  had 
manifested  an  intention  to  exercise  the  power, 
and  that  as  to  one  moiety  of  the  brother's  pro- 
perty the  power  was  well  exercised  : — Held,  also, 
that,  as  to  the  other  moiety  of  the  brother's  pro- 
perty, the  appointment  was  invalid,  but  that,  by 
virtue  of  the  gift  "  in  case  of  the  failure  of  any  of 
the  trusts  thereinbefore  declared,"  that  moiety 
went  to  the  persons  to  whom  the  first  moiety  was 
well  appointed,  and  that,  consequently,  no  case  of 
election  arose.  In  re  Sv,'inbuene.  Swinbliene  v. 
Pitt  696 

3.    Extinction  —  Will  —  Life  Interest — 

Infant  Residuary  Legatee — Poiver  of  Advancement 
exercisedble  with  Consent  of  Life  Tenant — Banlc- 
ruptcy  of  Life  Tenant — Effect  of.]  A  testatrix 
who  died  in  1884  gave  a  moiety  of  a  trust  fund  to 
trustees  upon  trust  to  pay  the  income  to  J.  C. 
during  his  life,  and  after  his  death  in  trust  for 
"W.  J.  (an  infant),  empowering  the  trustees  to 
raise  any  part  not  exceeding  one  half  of  W.  J.'s 
share  for  his  advancement,  subject  to  the  consent 
in  writing  of  J.  C.  during  his  life. — The  trustees 
were  desirous  of  exercising  the  power,  but  J.  C. 
had  become  a  bankrupt,  and  was  still  undis- 
charged : — Held,  that  J.  C.'s  power  of  consenting 
to  the  advancement  was  not  extinguished  by  his 
bankruptcy,  but  could  not  be  exercised  without 
the  sanction  of  his  trustee  in  bankruptcy  acting 
under  the  direction  of  the  Court  of  Bankruptcy. 
In  re  CoorEE.  Coopee  v.  Slight  -  -  666 
POWEF.  OE  SALE— Mortgage— Balance  of  pur- 
chase-money -  -  -  187 
See  Moetgage.  3. 
T'RAdWE— Account  —  Settled  Account  —  Order 
for  Account  not  directing  that  Settled  Account  shall 
not  he  disturhed.]  By  the  rules  of  a  benefit  so- 
ciety it  was  provided  that  the  accounts  should  be 
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audited,  and  that  after  they  had  been  audited  and 
signed  by  the  auditors,  the  secretary  and  treasurer 
should  not  be  answerable  for  any  mistakes,  omis- 
sions, or  errors  that  might  afterwards  be  proved 
in  them.  An  action  for  an  account  was  com- 
menced by  two  shareholders,  on  behalf  of  them- 
selves and  all  other  the  shareholders,  against  the 
secretary.  jSTo  pleadings  were  delivered,  and  on 
a  motion  for  a  receiver  being  made  the  Defendant 
submitted  to  an  order  for  an  account  of  all  moneys 
and  property  of  the  society  come  to  his  hands, 
without  any  direction  as  to  settled  accounts.  The 
Defendant  carried  in  a  complete  account,  and  the 
Plaintiffs  carried  in  a  surcharge.  The  Defendant 
then  set  up  certain  accounts  which  had  been 
audited  under  the  rules,  as  vouching  his  account 
for  the  period  over  which  they  extended.  The 
point  was  brought  before  tlie  Judge,  who  was 
stated  to  have  expressed  his  opinion  that  the 
audited  accounts  must  be  treated  as  conclusive. 
The  Plaintiffs  then  applied  for  a  direction  that  m 
taking  the  accounts  the  audited  accounts  might 
be  disregarded,  on  the  ground  that  as  the  order 
did  not  save  tlie  settled  accounts,  they  could  not 
be  attended  to.  The  application  was  refused,  and 
the  Plaintiffs  appealed : — Held,  that  the  audited 
accounts  ought  not  to  be  disregarded,  and  that 
the  appeal  must  be  dismissed ;  but  the  dismissal 
w^as  prefaced  by  a  statement  of  the  opinion  of  the 
Court,  that  the  Plaintiffs,  in  taking  the  accounts 
under  the  order,  were  at  liberty  to  impeach  the 
audited  accounts  for  fraud.    Holgate  v.  Shutt 

[C. A.  Ill 

2.  Appeal — Admission  of  Fresh  Evidence 

—  Claim  in  Administration  .  Action  —  Order, 
ivhether  interlocutory  or  final — Eules  of  Supreme 
Court,  1888— Orc^er  LYUL,  rr.  4,  15.]  Although 
an  order  made  on  a  summons  by  a  creditor  in  an 
administration  action  is  considered  as  if  interlo- 
cutory for  the  purpose  of  determining  the  time 
Y/ithin  which  an  appeal  must  be  brought,  for  other 
purposes  it  is  a  final  order,  and  therefore  fresh 
evidence  cannot  be  given  on  the  appeal  without 
the  special  leave  of  the  Court.  In  re  Compton. 
NoETON  V.  Compton    -        -        -    C.  A.  392 

3.  Appeal — Expiration  of  Time  limited 

for  appealing — Bevivor — Special  Circumstances — 
Discretion  of  the  Court — Bides  of  Supreme  Court, 
1883,  Order  xvii.,  r.  4.]  By  a  marriage  settle- 
ment the  property  of  the  Mnfe  was  vested  in 
trustees  upon  trust  for  the  wife,  for  her  separate 
use,  and  iu  case  there  should  be  no  issue  (which 
event  happened)  for  the  wife,  her  executors,  ad- 
ministrators, and  assigns,  if  she  survived  her  hus- 
band, but  if  she  died  in  his  lifetime  then  for  the 
husband  for  his  life,  and  subject  thereto  for  such 
persons  as  should  be  of  the  wife's  own  kindred  as 
she  should  by  will  appoint,  and  in  default  of  ap- 
pointment for  such  persons  as  would  be  entitled 
under  the  Statutes  of  Distribution,  in  case  she 
had  died  intestate  and  unmarried. — The  marriage 
was  dissolved  in  1871,  and  in  1872  the  wife,  in  a 
suit  instituted  by  her  against  her  late  husband 
and  the  trustees  of  the  settlement,  obtained  a  de- 
cree that  she  was  absolutely  entitled  to  the  pro- 
perty comprised  in  the  settlement. — By  her  will, 
dated  in  1877,  the  wife  disposed  of  the  property 
as  if  it  w£is  her  own  absolutely,  and  died  in  1881 , 
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in  the  lifetime  of  her  late  Imsbaud : — Held,  in  the 
absence  of  special  circumstances,  that  the  next  of 
kin  of  the  wife  were  not  now  entitled  to  an  order 
to  revive  the  suit  or  to  carry  on  proceedings 
therein  for  the  mere  purpose  of  appealing  against 
the  decree  of  1872.    Eussell  v.  Dowding  237 

4.  Attacliment — Bules  of  Supreme  Court, 

1883,  Order  XLI.^  r.  5 — Indorsement  on  Order — 
Fo7-m  of  Notice  of  Motion  for  Attachment  — 
Order  LiL,  r.  4.]  By  order  of  the  28th  of  Feb- 
ruary, 1884,  the  Defendant  was  directed  to  pay  a 
sum  into  Court  by  the  13th  of  March.  This  order 
not  having  been  served  before  the  13th  of  March, 
an  order  was  made  on  the  3rd  of  April  enlarging 
the  time  until  four  days  after  service  of  the  two 
orders.  The  Plaintiff  served  the  two  orders,  in- 
dorsing on  the  former  the  notice  given  in  Order  i. 
of  the  7th  of  January,  1870,  but  putting  no  in- 
dorsement on  the  latter.  The  money  not  having 
been  paid  in,  the  Plaintiff  moved  for  an  attach- 
ment  "for  your  default  in  obeying  the  orders 
made  herein  on  the  28th  of  February  last  and  the 
3rd  of  -  April  last,"  supporting  it  by  an  aflidavit 
that  the  Defendant  had  not  borrowed  the  order 
for  the  purpose  of  paying  in  the  money,  nor  given 
notice  of  having  paid  in  the  money  : — Held,  that 
as  the  second  order  did  not  require  the  Defendant 
to  do  any  act,  but  only  extended  the  time  for 
doing  the  act  mentioned  in  the  first  order,  it  was 
sufficient  to  indorse  the  first  order  only: — Held, 
also,  that  the  indorsement  was  sufficient  in  form, 
for  that  although  not  in  the  words  of  the  indorse- 
ment given  in  the  rules  of  1883,  Order  xli.,  rule  5, 
it  was  to  the  same  effect : — Held,  also,  that 
having  regard  to  the  nature  of  the  orders,  a  notice 
of  motion  to  attach  "for  default  in  obeying" 
them  sufficiently  stated  the  grounds  of  the  appli- 
cation within  the  meaning  of  Order  lit.,  rule  4 : 
— Held,  alKO,  that  though  the  affidavit  in  support 
of  the  application  would  probably  have  been  held 
insufficient  to  support  an  attachment,  if  the 
motion  had  been  heard  on  affidavit  of  service,  the 
defect  was  cured  by  the  Defendant's  appearing 
and  resisting  the  application  on  other  grounds. 
Teeheenb  v.  Dale       -        -        -     C.  A.  66 

6.   Chambers  —  Chief  Cleric's  Certficaie 

— Application  to  vary — Bules  of  Supreme  Court, 
1883,  Order  LV.,  rr.  70,  71.]  On  an  application 
upon  the  further  consideration  of  an  action  for  an 
extension  of  the  time,  under  rule  71  of  Order  lv., 
for  applying  to  vary  a  finding  in  a  Chief  Clerk's 
certificate  : — Held,  that  the  applicant  should  take 
out  a  summons  for  tho  purpose.  In  re  Doxe. 
BoDSFiELD  V.  Dove    -        -        -        -  687 

6.   Dismissal  for  imnt  of  Trosecntion — 

Notice  of  Trial  given,  hut  Trial  not  entered — llules 
of  Supreme  Court,  1883,  Order  .\A\\  ri.,  rr.  12,  IG.] 
A  Plaintiff  gave  notice  of  trial  (in  JMiddlesox) 
within  tho  six  weeks  limited  l)y  rule  12  of 
Order  xxxvi. ;  but  did  not,  as  rc^jtiircd  by  rule  IG, 
enter  the  trial  within  six  days  alicr  llio  notice  of 
trial  was  given.  Tho  trial  not,  having  l)eeii 
entered  : — Held,  that  the  D(>f'(Ui(hint  was  ontitled 
to  move  to  dismiss  for  want  of  i)r()soculion,  and  au 
order  dismisshig  tho  action  was  accordingly 
made.    CmcK  v.  lI]';wLi'n"i'  -         -        -  354 

7.  ■  JJislricl     ]i<(ji-<lrii  —  Adminlstraiion 

Aciion — Taxaiion, —  Ta.r/iKj  0§icet — District  lic- 
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gistrar  —  Rules  of  the  Supreme  Court,  1883, 
Order  xxxv.,  r.  4 ;  Order  LXV.,  r.  27,  sub-s.  43 — 
Supjreme  Court  Funds  Bules,  1884,  rr.  3,  11,  12, 
98,  111.]  The  Court  can,  in  its  discretion,  order 
the  taxation  of  costs  in  an  administration  action 
commenced  and  prosecuted  in  a  District  Eegistry 
to  be  made  by  the  District  Registrar. — The  term 
"Taxing  Officer"  in  rules  3,  11,  and  12  of  Su- 
preme Court  Funds  Rides,  1884,  these  rules 
being  read  in  conjunction  with  Order  lxv.,  rule  27, 
sub-s.  43  of  Rules  of  Supreme  Court,  1883,  in- 
cludes "  District  Registrar,"  where  the  Court  has 
directed  taxation  to  be  made  l)y  that  officer,  and 
the  Paymaster  is  bound  to  act  on  the  certificate 
of  taxation  of  a  District  Registrar,  when  the 
Court,  in  the  exercise  of  its  discretion,  has  directed 
taxation  in  the  District  Registry. — The  Court, 
however,  follov/ing  Day  v.  Whittaher  (6  Ch.  D. 
734),  will  not,  except  under  very  special  circum- 
stances, direct  the  costs  of  an  action  commenced 
in  a  District  Registry  to  be  taxed  otherwise  than 
by  a  Taxing  Master  of  the  Chancery  Division. 
In  re  Wilsoi^.    Wilson  v.  Alltkee         -  242 

8.  ■         Evidence — Examination  of  Witnesses 

Abroad — Bides  of  Supreme  Court,  1883,  Order 
XXXVII.,  r.  5.]  Where  it  is  sought  to  have  a  ma- 
terial witness  examined  abrojj,d,  and  the  nature  of 
the  case  is  such  that  it  is  important  that  he  should 
be  examined  here,  the  party  asking  to  have  him 
examined  abroad  must  shew  clearly  that  he  can- 
not bring  him  to  this  country  to  be  examined  at 
the  trial.    Lawson  v.  Vacuum  Brake  Company 

[C.  A.  137 

9.  ■         Inspection  of  Property — Interlocutory 

Order — Author  ity  to  dig  up  Soil — Bides  of  Supreme 
Court,  1883,  Order  L.,  r.  3.]  Under  rule  3  of 
Order  l.  the  Court  has  power  to  make  an  interlo- 
cutory order  before  trial,  giving  liberty  to  a  plain- 
tiff" to  enter  upon  land  belonging  to  the  defendant, 
and  to  excavate  the  soil  thereof  for  the  purposes 
of  inspection. — The  decision  in  Ennor  v.  Barwell 
(1  D.  F.  &  J.  529)  has  no  application  to  this  rule. 
LuMB  V.  Beaumont   -        -        -        -  356 

10.    Interlocutory  Injunction — Undertak- 
ing as  to  Damages.']  Per  Baggaliay,  Cotton,  and 
Lindley,  Ij.JJ.,  where  an  interlocutory  injunction 
has  been  granted  on  the  usual  undertaking  as  to 
damages,  if  it  altcrwards  is  established  at  the  trial 
that  the  plaintilf  is  not  entitled  to  an  injunction, 
an  inquiry  as  to  damages  may  be  directed,  though 
the  plainiitl'  was  not  guilty  of  misreprosoutatiou, 
suppression,  or  other  default  in  obtaining  the  in- 
junction.— Dictum  of  Jcssel,  M.R.,  in  Smith  v. 
^Day  (21  Ch.  D.  421)  dissented  from.  (Jkiffith 
V.  15LAKE  -         -         -         -     C.  A.  474 

11.    Tnf(  rrogniorit's — Discovery — Atf erupt 

to  falsify  Claim  for  Pririlegc — Aflidarit  of  Docu- 
ments— Buh's  of  Court,  18f ."),  Order  XXXi.,  rr.  9, 
10,  11,  23— /.'///rs  of  Supreme  Court,  1883.  Order 
XXXI.,  rr.  10,  11,  i4,  24.]  Where  in  an  answer 
to  iutorrogatovies  tho  party  interrogated  declines 
to  give  certain  inlbriuation  on  the  ground  of 
proiessional  privilege,  and  tho  privilege  is  pro- 
perly claimed  in  law,  tlio  Court  will  not  require 
a  further  answer  to  bo  ])ut  in,  unless  it  is  clearly 
satisliod,  either  from  tho  nature  of  tho  subject- 
matter  for  which  privilege  is  claimed,  or  I'roni 
stateuients   iu   tho  answer  it^ll",  or  in  docu- 
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ments  so  referred  to  as  to  become  part  of  the 
answer,  that  the  claim  for  privilege  cannot  pos- 
sibly be  substantiated. — The  mere  existence  of 
a  reasonable  suspicion  which  is  sufficient  to 
justify  the  Court  in  requiring  a  further  affidavit 
of  documents  is  not  enough  when  a  claim  for  pri- 
vilege in  an  answer  to  interrogatories  is  sought  to 
be  falsified. — The  duty  of  the  Court  with  reference 
to  a,nswers  to  interrogatories  is  now  regulated  by 
Order  xxxi.,  rules  10,  11,  and  limited  to  consider- 
ing the  sufficiency  or  insufficiency  of  the  answer, 
i.e.,  whether  the  party  interrogated  has  answered 
that  which  he  has  no  excuse  for  not  answering — 
and  only  in  the  case  of  insufficiency  can  it  require 
a  further  answer  : — Semhle  (per  Bowen,  L.  J.), 
that  an  embarrassing  answer  to  interrogatories 
may  be,  dealt  with  as  insufficient.-— A  party  inter- 
rogated may,  on  a  question  of  sufficiency,  refer  to 
his  whole  affidavit  in  answer  to  interrogatories, 
and  is  not  restricted  to  the  passages  dealing  with 
any  particular  interrogatory,  and  all  embarrass- 
ment to  the  interrogating  party  is  now  obviated 
by  the  provisions  of  Order  xxxi.,  rule  24  ;  but  he 
must  not  endeavour  to  import  into  an  admission 
matter  which  has  no  connection  with  the  matter 
admitted. — A  waiver  of  privilege  in  respect  of 
some  out  of  a  larger  number  of  documents  for  all 
of  which  privilege  was  originally  claimed  does 
Kot  preclude  the  party  from  still  asserting  his 
claim  of  privilege  for  the  rest. — Although  prima 
facie  privilege  cannot  be  claimed  for  copies  of  or 
extracts  from  public  records  or  documents  which 
are  puhlici  juris,  a  collection  of  such  copies  or  ex- 
tracts will  be  privileged  when  it  has  been  made 
or  obtained  by  the  professional  advisers  of  a  party 
for  his  defence  to  the  action,  and  is  the  result  of 
the  professional  knowledge,  research,  and  skill  of 
those  advisers. — The  Defendant  K.  in  his  answer 
to  interrogatories  objected  to  disclose  certain  in- 
formation asked  for  by  the  Plaintiff  L.  on  the 
ground  of  professional  privilege,  which  the  Court 
held  properly  claimed  in  law.  L.  sought  by  refer- 
ence to  certain  admissions  in  the  answer  itself, 
and  from  documents  referred  to  in  the  interroga- 
tories and  answer,  as  well  as  from  documents 
scheduled  to  K.'s  affidavit  of  documents,  to  shew 
that  the  information  sought  was  obtained  under 
circumstances  which  negatived  the  claim  of  privi- 
lege, and  sought  a  further  answer  : — Held  (affirm- 
ing Bacon,  V.C.),  that  no  further  answer  should 
be  required,  as  the  admissions  in  the  answer  and 
in  the  documents  referred  to  therein  only  raised  a 
case  of  suspicion  at  the  most,  which  might  be 
capable  of  explanation  if  K.  were  at  liberty  to 
make  an  affidavit. — The  Court  declined  to  decide 
Tiow  far,  under  the  present  practice,  reference 
could  be  made,  as  against  the  interrogated  party, 
to  any  document  in  possession  not  referred  to  in 
his  answer,  but  only  scheduled  to  his  affidavit  of 
documents. — K.'s  solicitors  had  for  the  purposes 
of  K.'s  defence  in  the  action  procured  copies  of  and 
extracts  from  certain  entries  in  public  registers, 
and  also  photographs  of  certain  tombstones  and 
houses  to  be  taken,  for  which  K.  in  his  affidavit 
of  documents  claimed  protection  : — Held  (affirm- 
ing Bacon,  V.C.)  that  although  mere  copies  of 
unprivileged  documents  were  themselves  unprivi- 
leged, the  whole  collection  being  the  result  of  the 
professional  knowledge,  skill,  and  research  of  his 
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solicitors,  must  be  privileged— any  disclosure  of 
the  copies  and  photographs  might  afford  a  clue  to 
the  view  entertained  by  the  solicitors  of  their 
client's  case.    Ltell  v.  Kennedy    -       C.  A.  1 

12.   Payment  into  Court  —  Admission  — 

Evidence.']  Trust  funds  may  be  ordered  to  be 
brought  into  Court  by  the  trustee,  an  account- 
ing party,  upon  admissions  contained  in  letters 
written  before  action  brought  that  he  has  re- 
ceived the  money,  and  a  recital  to  that  effect 
contained  in  the  settlement,  his  execution  of 
which  as  trustee  has  been  proved,  although  there 
is  no  formal  admission  in  his  pleadings  or  affi- 
davits that  he  has  received  and  holds  the  money. 
Hampden  v.  Wallis  -        _        _  251 

.  13.   Transfer  to  County  Court— Plaintiff 

failing  to  proceed — Jurisdiction  of  Superior  Court 
—County  Courts  Act,  1867,  ss.  7,  8,  10— County 
Court  Rules,  1875,  Order  xx.  r.  1— Judicature 
Act,  1873,  s.  67.]  Where  an  order  has  been  made 
for  the  transfer  of  a  Chancery  action  to  a  County 
Court  under  sect.  8  of  the  County  Courts  Act, 
1867,  the  Superior  Court  retains  its  jurisdiction 
in  the  action  until  the  transfer  has  been  com- 
pleted by  all  necessary  steps  being  taken  for  that 
purpose.  David  v.  Howe  -  -  _  533 
 Foreclosure  action — Form  of  judgment — 

Subsequent  incumbrancers         -  246 

See  Moktgage.  1. 
 Partition  suit    -        -        _        _  353 

See  Paetition  Suit. 
 Settled  Land  Act        -        _        _  179 

See  Settled  Land  Act.  3. 
PEECATOEY  TEUST  -        -        -  394 

See  Will.  4. 

PEIOEITY— Costs  in  winding-up  -        -  33 
See  Company.  3. 

PEIVILEGE  —  Interrogatories  —  Production  of 


documents  -        -        _  _ 

1 

See  Pkactice.  11. 

PEOCEEDINGS— Leave  to  attend  - 

515 

See  Company.  7. 

PEOLUCTION  OF  DOCUMENTS  - 

1 

See  Peactice.  11. 

PSOFIT  AND  LOSS— Participation 

460 

See  Paetneeship. 

PEOMOTEE— Qualification  of  director 

322 

See  Company.  2. 

PEOOF— Bankruptcy          -        _  _ 

509 

See  Bankeuptcy.  2. 

PUBLIC  HEALTH  ACT       -        -  _ 

665 

See  Local  Goveenment  Acts. 

PUECHASE-MONEY— Authority  to  receive 

592 

See  Vendoe  and  Puechasee.  3. 

 Interest  on        -        -        -  - 

555 

See  Vendoe  and  Puechasee.  2. 

QUALIFICATION— Director         -        -  322 
See  Company.  2. 

EEAL  AND  PEESONAL  EEPEE  SENT  ATI  VES— 

Option  of  purchasing  freeholds  -  394 
See  Option  of  Puechase. 
EEAL  ESTATE— Cultivation  of     -        -  553 
See  Settlement.  2. 
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EECTIFICATION— Registration  of  trade-mark 

See  Teade-maek.    3.  [646 

REDEMPTION  -  -  -  246,  679 
See  MoETGAGE.    1,  2. 

REDUCTION  OF  CAPITAL  -  -  -  268 
See  Company.  1. 

REFERENCE  BY  CONSENT— Married  Women's 
Property  Act  -  -  -  632 
See  Husband  and  Wife.  2. 

REGISTRATION— Copyright  of  designs    -  260 

See  COPYEIGHT. 

 Trade-mark      -        -  570,  646,  681 

See  Teade-mark.    1,  2,  3. 
RESCISSION  OF  CONTRACT— Conditions  of  sale 

[172,  655 

See  Vendoe  and  Puechasee.    1,  2. 
RESTRAINT  ON  ANTICIPATION— Election  606 

See  Election. 
 Income-bearing  fund    -        -        -  411 

See  Husband  and  Wipe.  3. 
RETAINER  —  Administration  —  Real  Estate  — 
Retainer  by  Heir-at-law — 3  &  4  Will.  4,  c.  104 — 
Hinde  Palmer's  Act  (32  &  33  Vict.  c.  46).]  An 
heir  at-law  or  devisee  has  no  right  of  retainer, 
either  out  of  the  proceeds  of  sale  of  real  estate, 
or  out  of  rents  received  by  him,  for  a  debt  due  to 
him  on  simple  contract  from  the  testator  or  in- 
testate. Such  right  of  retainer  arises  only  where 
the  creditor  is  a  person  liable  to  be  sued  at  law 
for  debts  of  the  same  nature  owing  by  the  tes- 
tator or  intestate,  so  that  other  creditors  might 
gain  priority  over  him  if  he  had  not  a  right  to  re- 
tain, and  therefore  an  heir  or  devisee,  as  he  cannot 
be  sued  at  law  for  simple  contract  debts,  has  no 
right  of  retainer  for  them. — Semhle,  that  notwith- 
standing Hinde  Palmer's  Act  (32  &  33  Vict, 
c.  46),  an  heir-at-law  or  devisee  where  the  estates 
are  not  charged  with  debts,  may  retain  a  debt  to 
which  he  is  entitled  by  specialty  in  which  the 
heirs  are  bound. — Ferguson  v.  Gibson  (Law  Rep. 
14  Eq.  379)  considered.  In  re  Illidge.  David- 
son V  Illidge  -  -  -  C.  A.  478 
RETIREMENT  OF  TRUSTEE        -        -  333 

See  Trustee. 
REVERSIONARY  INTEREST— Married  Women's 
t  Property  Act  -       -        -        -  604 

!  See  Husband  and  Wife.  1. 

!  REVIVOR— Appeal  -        -        -        ~  237 

See  Peactice.  o. 
RIPARIAN  OWNER  -        -        -  122 

See  Water.  2. 
RULES  OF  SUPREME  COURT,  1875,  Order  XXXI., 

IT,  9,  10,  11,  23      -        -        -  1 


/S^ee  Practice.  1]. 

RULES  OF  SUPREME  COURT,  1883, 

 Order  XVII.,  r.  4 

-  237 

See  Practice.  3. 

•  Order  XXXI.,  rr.  10,  11,  14,  24 

1 

See  Practice.  11. 

 Order  XXXV.,  r.  4      -  - 

-  242 

See  Practice.  7. 

 Order  XXXVI.,  rr.  12,  16 

-  354 

See  Practice.  6. 

 Order  XXXVII.,  r.  5  - 

-  137 

See  Practice.  8. 

Vol.  XXVII.— Ch.  D. 


RULES  OF  SUPREME  COURT,  IBSZ—contlnued. 
 .  Order  XLI.,  r.  5  _        _        _  66 

See  Practice.  4. 
 Order  L.,  r.  3     -        -        -       -  356 

See  Practice.  9. 
 Order  LII.,  r.  4  -        -        -  66 

See  Practice.  4. 
 Order  LV.  rr.  70,  71    -        -        -  687 

See  Practice.  5. 
— -  Order  LVIII.,  rr.  4,  15  -        -  392 

See  Practice.  2. 
 Order  LXV.,  r.  27,  sub-o.  43    -        -  242 

See  Practice.  7. 

RULES  OF  SUPREME  COURT— FUNDS  RULES, 
1884,  rr.  3,  11,  12,  98,  111  -  242 

See  Practice.  7. 
SALE — By  Court — Misrepresentation       -  424 

See  False  Representation. 
 By  Court— Settled  Land  Act  -         -  552 

See  Settled  Land  Act.  4. 
 Goodwill  -        -        -        -  145 

See  Goodwill. 
 Leaseholds — Administrator    -        -  220 

See  Administrator. 
 Partition  suit — Sale  out  of  Court      -  258 

See  Partition  Suit.  " 

SECOND  MORTGAGEE— Sale— Right  to  balance 
of  purchase-money  -  -  -  187 
See  Mortgage.  3. 

SEPARATE  ESTATE  -        -  -       411,  632 

See  Husband  and  Wife.  2,  3. 
  Bequest  to  husband  and  wife  —  Married 

Women's  Property  Act  -        -  166 

See  Will.  1. 

— —  Election  -        -        —  ,  -        -  606 

See  Election. 

 Power  of  testamentary  disposition    -  284 

See  Power.  1. 
SERVICE— Order  of  magistrate      -        -  362 

See  Metropolis  ]\[axagement  Act, 
 Summons — Settled  Lund  Act  -        -  179 

See  Settled  IjAnd  Act.  3. 

SET-OFF— Winding-up  -  -  -  322 
See  Company.  2. 

SETTLED  ACCOUNT— Impeaching  accounts  111 
See  Practice.  L 

SETTLED  LAND  ACT,  1882— (45  &  46  Vict.  c.  38), 

.S-.S-.  21,  25,  26 — liicHinhr(()ic(  S — ]\tijmmt  of — Land 
Drainage  Charges.']  Where  a  tenant  lor  life  of 
settled  land  has,  i)rior  to  the  Settled  Land  Act, 
1SS2,  created  charges  for  land  drainage  and  iui- 
l)rovements  under  the  Land  Improvement  Act, 
J  SIM,  and  other  Acts,  he  \Yill  not  be  entitled 

i  under  tlie  Sctthd  Land  Act  to  have  those  chari^et* 
paid  out  of  the  capital  of  the  settled  land. — Thi" 
2(;th  sectitm  of  the  Settled  Land  Act,  1SS2,  is 
prospective, not  retrospectiv(\ — The  term"  incum- 
brances alfecting  the  inheritsinco  of  the  scttlcil 
land"  in  sect.  2L  sub-sect.  2,  must  Iv  tjiken  ai> 
meaning;  incumbrances  in  the  ordinary  senH\  sucli 
as  m(>rti;a;;(>s,  portions,  .'cc,  and  not'  terminable 
charu:es  such  as  those  which  ntVoct  the  tenant  for 
life,  rather  than  the  remaindennan.  In  rr 
IvN  atcuiu'll's  Si:ttli:i>  l-]sr.vTi:     -  319 

/>  1 
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SETTLED  LAND  ACT,  18^2— continued. 

2.  '        (45  &  46  Vict.  c.  38),  s.  2,  suh-s.  1— 

Settlement — Definition — Original  and  derivative 
Settlements — Appointment  of  Trustees  for  Pur- 
poses of  Act.']  When  a  complete  settlement  of 
land  lias  been  made,  and  derivative  settlements 
have  been  afterwards  made  by  persons  who  take 
interests  (not  yet  in  possession)  under  the  original 
settlement,  the  original  settlement  alone  is  the 
settlement  for  the  purposes  of  the  Settled  Land 
Act. — The  Court  will  not  in  general  appoint  as 
trustees  of  a  settlement  for  the  purposes  of  the 
Act  two  persons  who  are  near  relatives  to  each 
other.  There  ought  to  be  two  independent 
trustees.  In  re  Knowles'  Settled  Estates  707 

3.   Tenant  for  Life — Sale — Mansion-house 

—Heirlooms— Settled  Land  Jc^,  1882  (45  &  46 
Vict.  c.  38),  ss.  3,  15,  87 — Practice — Service.']  A 
testator  bequeathed  to  his  trustees  certain  articles 
as  heirlooms  to  be  annexed  to  his  mansion-house 
and  held  in  trust  for  the  person  for  the  time 
being  entitled  to  the  mansion-house  under  the 
equitable  limitations  thereinafter  contained  ;  and 
he  devised  his  mansion-house  and  estate,  com- 
prising about  360  acres,  to  the  trustees  upon 
trust  for  his  son  for  life,  with  equitable  remain- 
ders over  in  strict  settlement  for  the  benefit  of 
the  son's  issue  :  and  the  testator  directed  that 
his  mansion-house  and  certain  lands  thereto 
belonging,  comprising  about  thirty  acres,  and 
described  on  a  plan  indorsed  on  the  will,  should 
be  kept  up  as  a  place  of  residence  for  the  person 
for  the  time  being  entitled  to  the  possession 
thereof  under  his  will,  and  that  the  heirlooms 
should  at  all  times  be  kept  in  the  mansion-house. 
Powers  were  given  to  the  trustees  to  let,  sell,  or 
exchange  any  part  of  the  settled  estate  except 
the  mansion-house  and  lands  described  on  the 
plan. — The  testator's  son,  the  tenant  for  life, 
being  desirous  of  selling  the  whole  estate  under 
the  powers  of  the  Settled  Land  Act,  1882,  applied 
to  the  Court  under  sect.  15  for  leave  to  sell  the 
excepted  mansion-house  and  lands,  on  the  ground 
that,  owing  to  ill-health  and  permanent  residence 
elsewhere,  he  was  unable  to  reside  in  the  man- 
sion-house, and  also  that  inasmuch  as  the  estate 
was  in  proximity  to  a  large  town,  the  bulk  of  the 
estate  could  not  be  sold  advantageously  without 
the  mansion-house  and  adjoining  lands.  The 
summons  did  not  ask  for  the  sale  of  or  contain 
any  refei-ence  to  the  heirlooms : — Held,  that,  on 
the  evidence,  the  ease  was  a  proper  one  for  a  sale 
of  the  mansion-house  and  adjoining  lands,  but 
that  leave  for  sale  would  not  be  granted  without 
some  direction  as  to  the  disposal  of  the  heirlooms. 
— The  summons  was  then  amended,  with  the 
consent  of  the  trustees,  by  asking  for  leave  to  sell 
tlie  heirlooms  also,  under  sect.  37  of  the  Settled 
Land  Act,  1882,  by  reference  to  an  inventory 
verified  by  affidavit,  whereupon  an  order  v/as 
made  for  the  sale  of  the  heirlooms  with  liberty  for 
the  tenant  for  life  to  bid  at  such  sale. — Service  of 
the  summons  on  the  children  of  the  tenant  for 
life  was  dispensed  with,  their  interests  being 
sufficiently  represented  by  the  trustees,  who  had 
been  served.    loi  re  Brown's  Will  -  179 

4.   Trustees  — Infant  —  Sale  out  of  Court 

Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
ss.  3,  59,  60.]    In  appointing  trustees  under  the 


SETTLED  LAND  ACT,  m2~continued. 
Settled  Land  Act,  1882,  to  sell  an  infant's  estate 
(ss.  3,  59,  60),  the  Court  has  jurisdiction  to 
authorize  the  sale  to  be  made  out  of  Court.  In  re 
Peicb.  Leighton  v.  Peice  -  -  _  552 
SETTLEMENT— to  a  Settlement— Settle- 
ment of  whole  Fund.]  A  husband  entitled  to 
leaseholds  in  right  of  his  wife,  deserted  her  and 
their  children,  and  for  eight  years  contributed 
nothing  towards  her  or  their  support,  except  the 
rents  of  the  leaseholds.  During  the  desertion  the 
leaseholds  were  sold  by  the  wife  for  £250  to  a 
purchaser,  who  expended  the  greater  part  of  the 
proceeds  upon  the  maintenance  of  the  wife  and 
children.  In  an  action  by  the  husband  against 
the  wife  and  the  purchaser  to  set  aside  the  sale 
and  recover  the  leaseholds  or  the  proceeds  : — Held, 
that,  under  her  equity  to  a  settlement,  the  wife 
was  entitled  to  have  the  entire  proceeds  of  the 
sale  secured  to  herself,  and  such  proceeds  having 
practically  been  expended  for  her  benefit,  the 
action  must  be  dismissed  with  costs.  Boxall  v. 
BOXALL  _____  220 

2.   Investment  of  Personal  Estate  to  culti- 
vate Ileal  Estate.]  The  trustees  of  real  and  resi- 
duary personal  estate  devised  and  bequeathed 
in  trust  for  A.  for  life,  with  remainder  to  his 
childrsn,  who  were  infants  (there  being  no  invest- 
ment clause  in  the  will)  were  authorized  to  advance 
to  the  tenant  for  life  part  of  the  residuary  personal 
estate  for  the  purpose  of  stocking  and  cultivating 
a  farm  forming  part  of  the  real  estate,  on  evidence 
that  the  outlay  would  be  to  the  advantage  of  the 
infant  remaindermen.  In  re  Household.  House- 
hold V.  Household   _        -        _        -  553 

3.  Permanent  Improvements — Tenant  for 

Life — Trusts  of  Minority  Term — Option  to  TruS' 
tees  to  pay  Charges  out  of  Income  or  Capital — 
Incidence  of  Charges  paid  for  out  of  Income 
during  Minority.]  I5y  a  deed,  executed  two  years 
before  his  will,  a  testator  devised  estates  in  Gla- 
morganshire, which  comprised  a  canal,  harbour 
and  docks  at  Cardiff,  and  also  estates  in  the 
counties  of  Bedford,  Herts,  and  Durham,  to  A., 
B.,  and  C,  upon  trust  out  of  rents  and  profits  and 
sums  to  be  raised  by  sale  or  mortgage,  to  pay  ex- 
penses, salaries,  mortgage  debts,  and  the  residue 
to  the  settlor.  He  empowered  the  trustees  to 
enlarge,  improve  and  make  additional  works  at 
Cardiff,  and  to  manage  the  estates,  with  powers 
of  leasing,  sale  and  mortgage. — By  his  will,  dated 
two  months  before  the  birth  of  his  first  son,  the 
testator  devised  the  Glamorganshire  estates  (ex- 
cept Cardiff  Castle,  park,  and  lands  adjoining)  to 
B.  and  C.  and  their  heirs  for  a  term  of  1500  years, 
and  subject  thereto  to  the  use  of  his  first  son  for 
life,  remainder  to  his  first  and  other  sons  in  tail 
male.  The  trusts  of  the  1500  years  term  were  de- 
clared to  be,  after  payment  out  of  income  of  certain 
annuities,  of  a  specified  sum  for  certain  repairs, 

."by  mortgaging  or  otherwise  disposing  of  the 
term  ...  or  by,  with  and  out  of  the  rents,  issues 
and  profits  of  the  same  hereditaments  ...  or  by 
one  ...  or  all  of  the  aforesaid  ways  and  means, 
or  by  any  other  reasonable  ways  and  means  "  to 
raise  moneys  sufficient  for  the  above  purposes, 
and  with  the  moneys  to  arise  from  the  sale  of  the 
estates  in  Bedford,  Herts,  and  Durham,  to  satisfy 
the  trusts  of  such  sale.    The  trustees  of  the  term 
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Avere  empowered  to  manag;e  and  improve  the  here- 
ditaments comprised  in  the  term  in  the  same 
manner  as  the  trustees  of  the  deed. — Testator 
then  directed  that,  during  the  minority  of  a  tenant 
for  life  of  the  Glamorganshire  estates,  D.  and  A. 
should  enter  into  possession  and  receipt  of  tlie 
rents  and  profits  of  the  same  hereditaments,  and 
thereout  keep  down  the  interest  on  mortgages, 
and  maintain  mansion-houses  and  grounds,  and 
pay  the  surplus  to  the  trustees  of  the  1500  years 
term  for  the  purposes  thereof,  and   "  subject 
thereto,  and  after  the  trusts  of  the  said  term  of 
1500  years  shall  be  fully  performed  or  satisfied  " 
apply  any  annual  sum  they  might  think  proper 
for  the  maintenance  of  the  minor,  and  invest  the 
surplus  and  accumulate  the  income  for  his  benefit 
on  attaining  majority. — The  trusts  of  the  proceeds 
of  the  sale  of  the  Bedford,  Herts,  and  Durham 
estates  were  declared  to  be :  1.  to  pay  debts,  in- 
cluding mortgage  debts  on  the  Glamorganshire 
estates ;  and  2.  to  purchase  lands  to  be  settled  as 
before.— Six  months  after  the  birth  of  his  first 
son,  testator  died,  and  during  the  minority  the 
trustees  of  the  1500  years  term  laid  out  upwards  of 
£1,000,000  in  enlarging  and  improving  the  canal, 
docks,  and  harbour,  and  in  other  works.  This 
sum  was  largely  paid  out  of  income  : — Held,  that 
the  expenditure  was  a  charge  on  the  corpus  of 
the  estates  comprised  in  the  term.  In  re  Maequess 
OF  Bute.    Marquess  of  Bute  v.  Kyder  -  196 
4.   Trust  for  Sale — Trust  exercisable  with- 
out Consent  of  Cestuis  que  Trusf]    Keal  property 
was  vested  in  trustees  upon  trust  at  the  request 
of  A.  and  B.  and  the  survivor,  and  after  their 
death  at  discretion,  to  sell  and  hold  tlio  proceeds 
upon  trust  for  A.  and  B.  successively  for  life,  and 
then  for  the  children  equally.    After  the  deaths 
of  A.  and  B.  there  were  three  adult  children : — 
Held,  that  the  trust  for  sale  was  not  spent,  but 
was  exercisable  by  the  trustees  without  the  con- 
currence of  the  beneficiaries.  In  re  Tweedie  and 
Miles   -        -        -        -        -        -  315 

 Derivative — Settled  Land  Act        -  707 

See  Settled  Land  Act.  2. 
'  Power  of  appointing  new  trustees    -  333 

Ses  Trustee. 

SHAEES — Purchase  by  company  of  its  own  shares 
See  Company.    1.  [268 

SIMPLE  COHTEACT  DEBT— Eetainer  by  heir-at- 
law    -        -        -        -        -  478 

See  Retainer. 

SOLICITOR— Bill  of  Costs— Costs  of  Taxation  - 
Offer  by  Solicitor  to  reduce  the  Amount — CertifijiiKj 
special  Circumstances — 6  &  7  Vict.  c.  7o,  -s-.  ;>?.] 
C.,  a  solicitor,  sent  in  to  executors  a  bill  of  cosi-s 
for  £83,  writing  at  the  foot,  "  say  £78,"  and 
£78  was  paid.  The  residuary  k'gati'o  ()l)l;iiiu'd 
an  order  to  tax  the  bill,  which  was  lax(Ml  ;il  •J(!(!, 
being  more  than  five-sixths  o\'  .C7S,  \>\:l  less  Ihnn 
five-sixths  of  £83.  The  residuary  h\i;;il  r<-  ohjiH'icd 
to  certain  items  as  excessive,  and  ihc  Taxing 
Matter  considered  that  they  were  cxcrssiNc ;  but 
held,  that,  as  the  executors  liad  aiiiiiori/,( d  Uumu 
and  admitted  their  lial»ility  to  pny  I  hem,  lh(; 
residuary  legatee  coidd  not  have  iln  ni  icduci-d  ; 
Held,  by  Chitty,  J.,  llu>  Taxing  M:\Arv  was 
riffht  in  allowinsx  tlieso  items;  thai  iho  bill  must 


BOLIGITOR— continued. 

be  treated  as  a  bill  for  £78,  from  which  less  than 
one-sixth  had  been  taxed  off,  and  that  the  solicitor 
was  entitled  to  the  costs  of  the  reference. — P.,  a 
solicitor,  delivered  a  bill  for  £362,  but  stated  that 
he  would  only  claim  £320,  and  the  £320  only  was 
entered  in  the  cash  account  which  he  delivered 
to  his  clients.  The  clients  obtained  an  order  for 
taxation.  The  Taxing  Master  taxed  the  bill  at 
£280,  being  more  than  five-sixths  of  £320,  but 
less  than  five-sixths  of  £362,  and  certified  that  he 
had  allowed  the  solicitor  the  costs  of  the  refer- 
ence, as  he  considered  that  since  he  had  never 
claimed  more  than  £320,  the  ditFerence  of  £42 
between  this  sum  and  the  amount  of  the  whole 
bill,  ought  to  be  deducted  from  the  sums  taxed 
ofi",  thus  reducing  them  to  £40,  which  was  less 
than  a  sixth  of  the  sum  he  had  claimed  : — Held, 
by  Pearson,  J.,  that  the  solicitor  must  pay  the 
costs  of  the  reference. — Held,  on  appeal,  that  in 
C.'s  Case,  the  bill  delivered,  within  the  meaning 
of  6  &  7  Vict.  c.  73,  s.  37,  was  a  bill  for  £83,*«ind 
that,  as  more  than  one-sixth  had  been  taxed  ofl", 
the  solicitor  must,  according  to  that  section,  pay 
the  costs  of  the  reference;  the  case  not  coming 
within  the  proviso  giving  the  Court  a  discretion 
where  special  circumstances  are  certified. — Held, 
in  P.'s  Case,  that  special  circunastances  were  certi- 
fied, so  as  to  give  the  Court  a  discretion  as  to  the 
costs  of  the  reference,  but  that  the  special  circum- 
stances were  not  such  as  to  induce  the  Court  to 
depart  from  the  general  rule  that  the  costs  of  the 
reference  should  follow  the  event  of  the  taxation, 
and  that  in  this  case  also,  more  than  one-sixth 
having  been  taxed  ofi"  the  £362,  the  solicitor  must 
pay  the  costs  of  the  reference.  In  re  Carthew. 
In  re  Paull  -        -        -        -        C.  A.  485 

2.  Bill  of  Costs — Executor — Direction  as  to 

Professional  Charges — Construction.']  A  testatrix 
by  her  will  appointed  her  solicitor  (who  prepared 
her  will)  one  of  her  two  executors  and  trustees, 
and,  stating  that  it  was  her  desire  that  he  should 
continue  to  act  as  solicitor  in  relation  to  her 
property  and  aft'airs,  and  should  "  make  the 
usual  professional  charges,"  expressly  directed  that 
notwithstanding  his  acceptance  of  the  oftice  of 
trustee  and  executor  he  should  be  entitled  to 
make  the  same  professional  charges  and  to  receive 
the  same  pecuniary  emoluments  and  remuneration 
for  all  business  done  by  him,  and  all  attendances, 
time,  and  troubh'  given  and  b('sto\vcd  by  him  in 
or  about  the  cxcrniidii  <)l'Mu'  linsts  and  ]io\vors  of 
the  will.  ;ind  ilie  iii;in;;m  in.  ut  and  administra- 
lion  o\'  lru>l  olah  ,  iral  or  personal,  as  if  ho, 
mil,  being  himself  ;v  iniiMee  or  executor,  Were 
eir.jileyt'd  hy  ihe  1  resit  e  tu- t'XiTutor.  Under  this 
dire<'tioii  the  selieitor-execulor  delivered  bills  of 
eosis  which  included  eharges  for  all  business  done 
I))'  him,  whether  such  business  was  strictly  pro- 
fessional (H-  could  have  bi'cu  transacted  by  a  lay 
(xeeutor  without  the  nssistanco  of  a  solicitor: — 
11a  Id,  that  all  items  which  wore  not  of  a  strictly 
})roi'essional  character  ought  to  be  disallowed. — 
In  re  ^imes^  (25  Ch.  1).  72)  distinguished.  In  re 
Chapi'le.   Newton  v.  CiiArMAN "  -        -  684 

3.  Bill  of  Costs — Taxaiion — Mortgage — 

Marfgagor  and  Mortgagee— Trustee — Frofit  C()sts.'] 
NVhere  one  of  a  body  of  mortgagees  is  a  solicitor 
and   acts  as   such  in  enforcimr  the  mortu'asro 
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SOLICITO'R— continued. 

security,  he  is  entitled  to  charge  profit  costs 
against  the  mortgagor,  whether  the  mortgagees 
are  trustees  or  not. — If  in  such  a  case  the  mort- 
gagor, in  applying  for  an  order  to  tax  the  bill  of 
the  solicitor-mortgagee,  desires  to  raise  the  objec- 
tion to  profit  costs,  he  should  state  his  objection 
in  his  petition  for  taxation,      re  Donaldson  544 

 Trustee — Appointment  of  new  trustee  333 

See  Teustee. 

SPECIAL  CIRCUMSTANCES— Taxation  of  bill  of 
costs  -  -  -  -  -  486 
See  SoLiciTOE.  1. 

SPECIALTY  DEBT  — Eetainer— Heii-at-law  or 
devisee  -  -  -  -  478 
See  Eetainer. 

STANNARIES  COURT 

See  Company.  4. 

STATUTES : 

18  Eliz.  c.  5 — Fraudulent  Conveyances 

See  Feaudulent  Conveyance. 
9  Geo.  2,  c.  36 — Mortmain 

See  Chaeity. 
3  &  4  Will.  4,  c.  27,  s.  1 — Limitations 

See  Limitations,  Statute  op. 
3  &  4  Will.  4,  c.  104 — Administration 

See  Ketainee. 

I  Vict.  c.  26,  s.  24:— Wills 

See  Will.  5. 
 ss.  24,  27         -  - 

See  Powee.  1. 
'    5  &  6  Vict.  c.  122,  ss.  37,  39 

See  Bankeuptcy.  1. 
6  &  7  Vict.  c.  73,  s.  S7— Solicitors 

See  Solicitor.  1. 
8  &  9  Vict.  c.  18,  s.  7— Lands  Clauses 

See  Lands  Clauses  Act.  1. 
 s.  92 

See  Lands  Clauses  Act.  2. 
8  &  9  Vict.  c.  109,  s.  19— Gaming 

See  Lunatic.  1. 

II  &  12  Vict.  c.  63,  s.  4:8—PuUiG  Health 

See  Local  Goveenment  Acts. 

12  &  13  Vict.  c.  106,  s.  199— Bankrupt 

Consolidation        -         _  _ 
See  Bankeuptcy.  1. 

13  &  14  Vict.  c.  60,  s.  10- 

See  Teustee  Acts, 
16  &  17  Vict.  c. 
Asylums 

See  Lunatic.  3. 
18  &  19  Vict.  c.  32,  s.  22— Stannaries 

See  Company.  4. 
20  &  21  Vict.  c.  85,  s.  25— Divorce 

See  Lunatic.  2. 
25  &  26  Vict.  c.  86,  s 

See  Lunatic. 
25  &  26  Vict.  c.  89,  s 

^ee  Company. 
 s.  115  - 

See  Company. 
 s.  199  - 

See  Company. 
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104  —  Lunatic 
-  710 


106 


160 


116 
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STATUTES— cowfmwec?. 

25  &  26  Vict.  c.  102,  ss.  74,  1?,— Metropolis 
Management  _        _        _  362 

See  Meteopolis  Management  Act. 

30  &  31  Vict.  c.  142,  ss.  7,  8,  1^  — County 

Courts  -  -  _  ■  _  533 
See  Peactice.  13. 

31  &  32  Vict.  c.  68,  s.  8— Partition       -  258 

See  Paetition  Suit. 

32  &  33  Vict.  c.  4:6— Debts         -        -  478 

See  Eetainee. 

33  &  34  Vict.  c.  75,  ss.  19,  20,  22— Elementary 

Education  -  -  -  -  639 
See  Elementaey  Education  Act. 

36  &  37  Vict.  c.  66,  s.  67— Judicature    -  533 

See  Peactice.  13. 

37  &  38  Vict.  c.  57,  ss.  1,  9,  10— Eeal  Property 

Limitation  -  -  -  -  231 
See  Limitations,  Statute  of.  1. 

 s.  10      -        -        -        -  676 

See  Limitations,  Statute  op.  2. 
39  Vict,  c.  36 — Artizans'  and  Labourers 


38  & 


Dw  e  llings  Jmprovemen  t 


-  614 


44 


See  Artizans' 
&  45  Vict.  c.  41, 


Dwellings  Act. 


Law  of  Property 
See  MoETGAGE.  2, 


17 — Conveyancing  and 


679 


45  & 


46  Vict.  c.  38,  s.  2,  sub-s.  1— Settled 
Land 

See  Settled  Land  Act. 

 ■  ss.  3,  15,  37 

See  Settled  Land  Act. 

 ss.  3,  59,  60 

See  Settled  Land  Act. 

 ss.  21,  25,  26  - 

See  Settled  Land  Act. 
45  &  46  Vict.  c.  75,  s.  1  (3)  and  {4:)— Married 


-  707 

2. 

-  179 

3. 

-  552 

4. 

-  349 

1. 

Women''s  Property  - 
See  Husband  and  Wife. 

/S'eeWiLL^  1. 

See  Husband  and  Wife. 
46  &  47  Vict.  c.  57,  ss.51,113 

and  Trade-marks  - 

See  COPYEIGHT. 

 s.  64  - 

See  Teade-maek. 

 ss.  76,  90,  113 

See  Teade-maek. 


1. 


-  632 

-  166 

-  604 

Patents,  Designs, 

-  260 

-  681 

-  646 


3. 


SUMMONS— Order  on- 
locutory 
See  Peactice. 


-Whether  final  or  inter- 
-  392 

2. 


SUPPRESSION  OF  FACTS  - 

See  False  Eepeesentation. 

SUSPENDING  ORDER— Certificate  of  conformity 
See  Bankeuptcy.    1.  [687 


TAXATION  OF  COSTS        -        -        -  242 

See  Practice.  7. 

'  Solicitor's  bill  of  costs        -  485,  544,  584 

See  SoLiciTOE.    1,  2,  3. 

TENANT  FOR  LIFE— Permanent  improvements 
See  Settlement.    3.  [196 


I 
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TENANT  FOR  LIFE— continued. 

•  Power  to  consent  to  advancement — Bank- 
ruptcy -  -  -  -  565 
See  Power.  3. 

■  Settled  Land  Act— Order  for  sale    -  179 

See  Settled  Land  Act.  3. 

TIME— For  appealing  -  -  -  237 
See  Practice.  3. 

TRADE  OR  BUSINESS— Covenant  not  to  exercise 
See  Covenant.    1,  2.  [71,  81,  n. 

TRADE-MARK — Registration — Distinctive  Letters 
— Name  of  Firm — Fancy  Words  not  in  Common 
Use — Identical  Label — Potoer  of  Compt7-oller  — 
Sanction  of  Court  —  Refusal  to  register.']  An 
application  was  made  for  an  order  upon  the  Comp- 
troller of  Trade-marks  to  register  a  mark  having 
the  words  "  Price's  Patent  Candle  Company  "  in 
common  letters  round  the  upper  border  and 
"  National  Sperm  "  in  the  centre,  with  the  address 
of  the  company  round  the  lower  border.  The 
Comptroller  refused  to  register  the  mark,  on  the 
ground  that  there  was  a  mark  so  nearly  resembling 
this,  already  on  the  register,  as  to  be  calculated 
to  deceive,  and  also  because  it  was  not  a  dis- 
tinctive label  within  the  terms  of  the  Patents 
Act,  1883: — Held,  that  the  name  of  the  firm 
printed  in  common  letters  not  being  distinctive, 
and  the  words  "  National  Sperm"  not  being  fancy 
words  "  not  in  common  use,"  the  label  did  not 
fulfil  the  requirements  of  the  Patents,  Designs, 
and  Trade-marks  Act,  1 883,  s.  64  : — Held,  also, 
that  the  Comptroller  would  be  justified  in  refusing 
to  register  a  label  so  nearly  resembling  another 
label  already  on  the  register  as  to  be  calculated  to 
deceive,  until  the  opinion  of  the  Court  should 
have  been  obtained  authorizing  him  to  do  so. 
In  re  Price's  Patent  Candle  Company   -  681 

2.   Registration — Length  of  adverse  User 

— 'Fraudulent  Commencement — Continuing  Mis- 
representation— Foreign  Proprietor.']  Mere  length 
of  adverse  user  will  not  of  itself  make  a  mark 
which  was  originally  a  trade-mark  publici  juris, 
where  such  user  was  originally  fraudulent  and  is 
still  calculated  to  deceive,  but  it  throws  upon  the 
trader  claiming  an  exclusive  right  to  the  mark 
the  onus  of  proving  such  original  fraud  and  con- 
tinuing misrepresentation,  and  the  longer  the 
user  the  stronger  must  be  the  evidence. — Upon 
this  principle  an  application  to  register  under  the 
Trade-marks  Acts  in  combination  with  the  name 
of  the  applicants,  a  foreign  tr:ido-mark  wliicli 
had  been  used  by  the  applicants  and  by  thirty 
other  firms  in  this  country  in  combination  with 
their  own  respective  names  or  with  some  device 
for  fifty  years,  was  refused  upon  the  opposition 
of  the  foreign  proprietor  of  the  mark  wlio  Imd 
only  recently  discovered  sucli  user.  The  owners 
of  ironworks  at  Loufsta,  in  Swed(Mi,  had,  in  17IS, 
registered  in  Sweden,  ns  a  tradcvmark,  tho 
letter  L  within  a  circle  (called  in  the  trade  the 
Hoop  L),  and  their  iron  so  marked  hud  a('(|uired 
a  high  reputation,  particularly  for  manufacture 
into  blister  steel.  Py  Swiidish  law  all  bar  iron 
must  bo  stamped  with  a  duly  rogist-ORMl  mark 
before  it  is  exported,  and,  from  the  year  IS;).^  t  he 
Leufsta  iron  was  exported  to  England  markt>il 
with  the  hoop  I;  in  cond)infttion  eitlun-  with  the 
name  of  the  English  consignee,  or  witli  the  word 


TRADE-MARK— cojiiiWMed 
"  Leufsta,"  or  with  both.  In  1878  the  Hoop  L 
was  registered  in  England  by  the  Leufsta  owners 
as  a  trade-mark  both  alone  and  in  combination 
with  the  word  "Leufsta." — In  1882  the  B.  Com- 
pany, a  firm  of  English  steel  manufacturers, 
applied  to  register  under  the  Trade-marks  Acts 
the  Hoop  L  in  combination  with  the  words  "  B. 
Company,  W arranted,"  and  produced  evidence  to 
shew  that  for  fifty  years  they  and  thirty  other 
firms  hud  used  the  PIoop  L  in  combination  with 
a  name  or  with  a  device  upon  all  blister  steel 
manufactured  from  Swedish  iron,  whether  Leufsta 
iron  or  not,  cutting  otf  from  inferior  iron  its  dis- 
tinctive stamp  and  substituting  the  Hoop  L. — • 
The  Leufsta  owners  opposed  the  application,  and 
proved  that  this  adverse  user  was  not  discovered 
by  them  until  1881: — Held,  that  the  Hoop  L 
mark  had  not  become  publici  juris,  and  that  the 
application  to  register  it  must  be  dismissed  with 
costs.    In  re  Heaton's  Trade-mark        -  570 

3.   Registration — Rectification  of  Register 

— Patents,  Designs,  and  Trade-Marks  Act,  1883 
(46  &  47  Vict.  c.  57),  ss.  76,  90,  113.]  The  right 
to  the  exclusive  use  of  a  trade-mark,  after  the 
expiration  of  five  years  from  the  date  cf  registra- 
tion, given  by  the  Trade-marks  Act,  1883,  s,  76, 
is  subject  to  and  controlled  by  sect.  90,  and 
therefore  any  person  who  considers  himself 
aggrieved  by  any  entry  made  in  the  register 
without  sufficient  cause  is  not  precluded  by  the 
expiration  of  five  years  from  the  date  of  such 
registration  from  shewing  that  the  mark  ought 
not  to  have  been  registered.  In  re  Lloyd  and 
Sons'  Trade-mark.    Lloyd  v.  Bottom  ley  646 

TRANSFER— Action— County  court       -  533 

See  Practice.  13. 
 Into  joint  names         -        -        -  341 

See  Advancement. 
TRUST — For  sale — Consent  of  cestui  que  trust 

See  Settlement.    4.  [316 
 Transfer  into  joint  names      -        -  341 

See  Advancement. 
TRUSTEE — Power  of  a^ypointing  new  Trustees — 
Retirement  of  Trustee — Valid  it  ij  of  Appointment 
by  continuing  Trustee — Exercise  of  Power  after 
Judgment  for  Administration  of  Trusts — Approval 
of  Court — Solicitor  of  continuing  Trustee.]  When 
a  power  of  ai)i)Dinting  new  trustees  authorizes  the 
continuing  trustee  or  trustees  to  ajipoint  a  new 
trustee  or  trustees  in  the  place  of  a  trustee  or 
trustees  l^ecoming  unwilling  to  act,  an  aitpoint- 
ment  by  a  sole  coul  inning  trustee,  in  the  place  of 
a  trnstee  who  (h^sires  to  retire,  is  valid  ;  it  is 
not  necessiiry  that  th(>  rt^tiring  trustee  should 
join  in  makinir  the  appointment. — Li  re  Glenntj 
and,  llarth  y  Ql^y  Ch.  1).  611)  comnu^ntod  on,  anil 
dicta  of  Bacon,  V.C.,  dissentcil  fn^n. —  Traris 
V.  Hli)igir<utJi  (2  Dr.  A'  Sm.  341)  apj^rovod  and 
lollowed.  -On  the  retirement  of  one  of  two  trus- 
te(^s  of  a  will,  llic  continuing  trnstee,  who  was 
the  solicitor  to  the  trustees,  appoint  oil  his  sou, 
who  was  his  partner  in  his  husiuoss.  to  be  a  new 
trustee.  The  trusis  of  the  will  were  being  ad- 
ministered by  the  Court: — lit  Id,  that,  without 
any  reference  to  the  jiersonal  tltiiess  of  the  son, 
by  reason  of  his  posilion  the  aiip<">intment  was 
one  which  the  Court  ought  not  to  approve,  though 


734 


INDEX. 


[Oh.  D.  Vol.  XXVII. 


T'RUST'E'E— continued. 

it  would  not  have  been  invalid  if  the  Court  liad 
not  been  administering  the  trusts.  In  re  Noreis. 
Allen  /y.  Norris  _  _  -  -  333 
 Admission  to  copyholds — Escheat    -  298 

See  Copyhold. 
— —  Investment       _        _        -        _  553 

See  Settlement.  2. 
—  Settled  Land  Act  -        -  552,707 

See  Settled  Land  Act.    2,  4. 
 Solicitor — Profit  costs  -        -        -  544 

See  Solicitor.  3. 
 Trust  for  sale — Consent  of  cestui  que  trust 

See  Settlement.  4.  [315 
TEUSTEE  ACTS— Appointment  of  New  Trustees 
— Vesting  Order — "  Seised  jointly  " — Coparceners 
—Trustee  Act,  1850  (13  &  14  Vict.  c.  60),  s.  10.] 
The  words  "seised  jointly"  in  sect.  10  of  the 
Trustee  Act,  1850,  are  not  limited  strictly  to  a 
legal  joint  tenancy,  but  are  used  in  the  widest 
sense,  and  they  include  the  case  of  land  vested 
in  coparceners,  one  of  whom  is  out  of  the  juris- 
diction of  the  Court. — In  re  Templer's  Trusts  (4 
N.  E.  494)  and  McMurray  v.  Spicer  (Law  Rep. 
5  Eq,  527)  considered.  In  re  Greenwood's 
Trusts-        -        -        -        -        -  359 

ULTSA  VIRES  ACT— Local  board  -        -  665 

See  Local  Government  Acts. 
UNDERTAKING  AS  TO  DAMAGES         -  474 

See  Practice.  10. 
UNITY  OF  PERSON— Husband  and  wife  166 

See  Will.  1. 
UNSOUND  MIND— Person  of— Sale  of  land  under 

Lands  Clauses  Act  -        -  309 

See  Lands  Clauses  Act.  1. 
USER— Length  of  time— Trade-mark      -  570 

See  Trade-mark.  2. 

VACANT  LAND— General  line  of  buildings  363 

See  Metropolis  Management  Act. 
VENDOR  AND  PURCHASER— Co?id*h'ons  of  Sale 
— Bight  to  rescind.']  Property  was  purchased 
under  a  condition  that  "  if  the  purchaser  shall 
take  any  objection  or  make  any  requisition  "  as 
to  the  title  which  the  vendor  "  is  unable  or  un- 
willing to  remove  or  comply  with,"  the  vendor, 
might  rescind  the  contract.  A  deposit  was  paid ; 
and  requisitions  having  been  sent  in,  with  several 
of  which  the  vendor,  for  reasons  stated,  "  declined 
to  comply,"  the  purchasers  insisted  on  their  re- 
quisitions, and  the  vendor,  after  an  interval, 
served  the  purchasers  with  notice  to  rescind. — 
The  purchasers,  in  reply,  denied  the  vendor's 
right  to  rescind,  but  said  they  would  withdraw 
the  requisitions,  and  were  willing  to  complete  : — 
Held,  that  the  contract  was  rescinded,  and  that 
the  purchasers  were  not  entitled  to  have  a  con- 
veyance on  payment  of  the  balance  of  the  pur- 
chase-money.   In  re  Dames  and  Wood    -  172 

2.   Conditions  of  Sale — Bight  to  rescind 

— Purchase-money — Deposit — Separate  Account — 
Interesf]  On  a  sale  of  a  freehold  house  by  auction 
one  of  the  conditions  of  sale  provided  that  "  all 
objections  and  requisitions  in  respect  of  the  title, 
or  the  abstract,  or  particulars,  or  anything  ap- 
pearing therein  respectively  shall  be  sent  to  the 


VENDOR  AND  TVRGKKSm,— continued. 
vendors'  solicitors  within  fourteen  days  from  the 
delivery  of  the  abstract,  and  all  objections  and 
requisitions  not  sent  in  within  that  time  shall  be 
considered  to  be"  waived.  If  any  objection  or 
requisition  shall  be  made  and  insisted  on,  which 
the  vendors  shall  be  unable  or  unwilling  to 
remove  or  comply  with,  the  vendors  shall  be  at 
liberty  by  notice  in  writing  to  rescind  the  sale." 
The  purchaser  accepted  the  vendors'  title  as 
shewn  by  the  abstract  and  sent  them  a  draft  con- 
veyance for  approval.  The  vendors  then  required 
that  the  conveyance  should  be  taken  subject  to 
certain  "  covenants,  conditions,  and  restrictions," 
the  nature  of  which  they  did  not  explain,  but 
which,  they  alleged,  were  contained  in  a  deed 
recited  in  an  abstracted  deed  forming  the  com- 
mencement of  title.  As  the  abstract  did  not  shew 
the  existence  of  any  such  covenants,  conditions, 
or  restrictions,  and  as  the  conveyance  to  the  ven- 
dors' immediate  predecessor  in  title  did  not  in 
any  way  refer  to  them,  the  purchaser  declined  to 
take  a  conveyance  subject  to  them  without,  at  all 
events,  being  first  informed  of  their  nature,  where- 
upon the  vendors  wrote  purporting  to  rescind  the 
contract: — Held,  upon  a  summons  by  the  pur- 
chaser under  the  Vendor  and  Purchaser  Act,  1874, 
that  the  vendors  had  no  power  to  rescind,  and 
that  the  purchaser  was  entitled  to  a  conveyance 
without  the  insertion  of  the  words  required  by 
the  vendors. — Another  condition  of  sale  provided 
for  payment  of  a  deposit  and  for  the  completion 
of  the  purchase  on  a  certain  day ;  and  tliat  "  if 
from  any  cause  whatever,"  the  purchase  should 
not  be  completed  on  that  day  the  purchaser 
should  pay  interest  at  5  per  cent,  per  annum  on 
the  remainder  of  his  purchase-money  until  com- 
pletion. After  receiving  the  vendors'  notice  of 
rescission  the  purchaser,  on  the  day  fixed  for 
completion,  placed  the  balance  of  her  purchase- 
money  to  a  separate  account  on  deposit  with  a 
bank  at  2J  per  cent,  interest,  and  gave  notice  of 
the  deposit  to  the  vendors  : — Held,  that  the  pur- 
chaser could  not,  under  the  circumstances,  be 
required  to  pay,  on  actual  completion,  higher 
interest  than  that  allowed  by  the  bank.  In  re 
Monckton  and  Gilzean     -        -        -  565 

3.   Conveyance — Sale  of  Beal  Estate  hy 

Trustees — Bequisition  hy  Purchasers  that  all  the 
Trustees  should  attend  to  receive  Purchase-moneys, 
or  direct  payment  into  a,  Banli.']  Trustees  of  real 
estate  sold  parts  of  it  to  the  Metropolitan  Board 
of  Works,  and  they  sent  in  a  requisition  that  the 
vendors  should  attend  personally  to  receive  the 
purchase-moneys,  or  direct  the  moneys  to  be  paid 
to  their  joint  account  at  a  bank.  One  or  more  of 
the  trustees  resided  in  the  country.  On  sum- 
monses taken  out  under  the  Vendor  and  Pur- 
chaser Act,  1874,  by  the  board : — Held,  that  the 
requisition  must  be  complied  with  by  the  trustees, 
and  that  they  must  pay  the  costs  of  the  applica- 
tion.— In  re  Bellamy  and  Metropolitan  Board  of 
WorJcs  (24  Ch.  D.  387)  followed.  In  re  Flower 
AND  Metropolitan  Board  of  Works.  In  re 
Flower  and  Same    -       -        -        -  592 

4.   Forfeiture  of  Deposit  —  Purchaser's 

Failure  to  complete.]  On  a  sale  of  real  estate  the 
purchaser  paid  £5u0,  which  was  stated  in  the 
contract  to  be  paid  "  as  a  deposit,  and  in  part 
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VENDOE  AND  TVUGILA^-ER— continued. 
payment  of  the  purchase-money."  The  contract 
provided  that  the  purchase  should  be  completed 
on  a  day  named,  and  that  if  the  purchaser  should 
fail  to  comply  with  the  agreement  the  vendor 
should  be  at  liberty  to  re-sell  and  to  recover  any 
deficiency  in  price  as  liquidated  damages.  The 
purchaser  was  not  ready  with  his  purchase-money, 
and,  after  repeated  delays,  the  vendor  re-sold  the 
property  for  the  same  price. — The  original  pur- 
chaser having  brought  an  action  for  specific  per- 
formance, it  was  held  by  the  Court  of  Appeal, 
affirming  the  decision  of  Kay,  J.,  that  the  pur- 
chaser had  lost  by  his  delay  his  riglit  to  enforce 
specific  performance : — Held,  also,  that  the  de- 
posit, although  to  be  taken  as  part  payment  if 
the  contract  was  completed,  was  also  a  guarantee 
for  the  performance  of  the  contract,  and  that  the 
Plaintiff,  having  failed  to  perform  his  contract 
within  a  reasonable  time,  had  no  right  to  a  return 
of  the  deposit. — Palmer  v.  Temple  (9  Ad.  &  E. 
508)  distinguished.  How^e  v.  Smith  C.  A.  89 
 Misrepresentation       -        -        -  431 

See  False  Eepkesentation. 
 Title— Trust  for  sale  -        -        -  315 

See  Settlement.  4. 
VERDICT— Compensation  for  taking  land  614 

See  Aetizans  Dwellings  Act. 
VESTING  OKDER     -        -        -        -  359 

See  Trustee  Acts. 

WANT  OF  PROSECUTION— Motion  to  dismiss 

See  Practice.  6.  [354 
WAt'ER— Nuisance — Percolation  of  Water.']  De- 
fendant allowed  water  to  collect  in  his  cellar  and 
to  percolate  into  tlie  Plaintiff's  cellar. — Held,  that 
this  was  a  wrong  within  the  decision  of  ll/jlands 
V.  Fletcher  (Law  Kep.  3  H.  L.  330),  and  that  the 
Plaintiff  was  entitled  to  damages.— jBa//ani  v. 
Tomlinson  (26  Ch.  D.  194)  dissented  from.  Snow 
V.  Whitehead  _        _        _        _  688 

2.   ■   Riparian  Owner  —  Abstraction  of 

Water  by  non-riparian  Oivner — Absence  of  Damage 
— Itight  of  Action — Injunction — Rights  of  ripnriaii 
Owner  in  artificial  Stream.']  The  owner  of  land 
not  abutting  on  a  river  with  the  license  of  a 
riparian  owner  took  water  from  the  river,  and 
after  using  it  for  cooling  certain  apparatus 
returned  it  to  the  river  unpolluted  and  un- 
diminished : — Held  (affirming  the  decision  of 
Pollock,  B.),  that  a  lower  riparian  owner  could 
not  obtain  an  injunction  against  the  landowiuu-  so 
taking  the  water,  or  against  the  rii)ariaii  owner 
through  whose  land  it  was  taken. — Observations 
on  the  rights  which  can  bo  acquired  by  a  rii)arian 
owner  in  an  artificial  str(!am.  Kensit  v.  Great 
Eastern  IIailway  Company  -  -  C.  A.  122 
WILL — Construction — Gift  to  Husband,  and  Wife 
and  Third  Person — Unity  of  Person,  of  Husband 
and  Wife — Separate  Use — Marrlnl  Women's  Pro- 
perty Act,  1882  (45  (f;  40  ViH.  r.  7;')),  .sx  1,  5.]  A 
testatrix,  by  her  will,  dnivA  in  ISSO,  gave  her 
residuary  persoiiiil  ostaie  "  io  C.  .1.  M.,  and  .1.  II. 
and  E.  iiis  wife,"  to  and  ('(tr  ih(>ir  own  use  and 
bcnclit  a]KS()hilcly,  and  a ppoiubnl  C.  .1.  31.,  and 
J.  H.  and  K  Li.  his  wilV,  lu  r  oxecntors. — The 
testatrix  died  in  1883,  after  tlu^  comniencomont  of 
the  Married  Women's  Property  Act,  1882.    J.  H. 


WlLL—continued. 

and  E.  H.  were  married  in  1864, — Held  (reversing 
the  decision  of  Chitty,  J.),  that  as  the  will  was 
made  before  the  Married  W omen's  Property  Act 
came  into  operation,  it  must  be  construed  in 
accordance  with  the  law  at  that  time,  and  that 
the  three  residuary  legatees  were  entitled  to  the 
personal  estate  as  joint  tenants,  C.  J.  M.  taking 
one  moiety,  and  J.  H.  and  E.  H.,  his  wife,  taking 
the  other  moiety  between  them,  .J.  H.  in  his 
own  right,  and  his  wife  for  her  separate  use. 
How  the  Court  would  have  construed  the  gift  if 
the  will  had  been  made  after  the  Married 
Women's  Property  Act,  1882,  came  into  operation, 
quxre.    In  re  Map.ch.    Mander  v.  Harris 

[C.  A.  166 

2.  Construction — Heirlooms — Reference  to 

deed  of  Entail — Non-existence  of  Deed — Non- 
failure  of  Gift.]  Testator  bequeathed  a  collec- 
tion of  books,  manuscripts,  and  j^ictures  to  his 
executors  to  hold  as  heirlooms,  and  suffer  the 
same  to  be  used  and  enjoyed  by  the  person  who 
for  the  time  being  under  the  limitations  of  "a 
certain  deed  of  entail  bearing  date  the  day 
of  shall  be  entitled  to  the  possession  of" 
M.  House. — At  the  testator's  death  there  was  no 
such  deed  of  entail  as  described  in  the  will  in 
existence,  and  the  testator- was  entitled  to  the 
house  absolutely  in  fee  simple : — Held,  that  the 
collection  belonged  to  the  heir-at-law  of  the 
testator,  as  the  person  entitled  in  possession  to 
M.  House.  In  re  Marqi-ess  op  Bute.  Marquess 
OP  Bute  v.  Eyder     -        _        -        _  igg 

3.    Construction  —  Lapse  —  Intestaaj-  — 

Bequest  of  Share  of  Residue  to  a  Woman — Direc- 
tion for  Settlement  of  Share — Death  of  Legatee  in 
Testator's  Lifetime.]  A  testator  bequeathed  the 
residue  of  his  personal  estate  to-  trustees,  upon 
trust  for  a  nephew  and  three  nieces  by  name, 
equally  between  them.  And  he  declared'that  his 
trustees  should  retain  the  share  of  each  of  his 
nieces,  upon  trust  to  pay  the  income  to  her  during 
life,  for  her  separate  use  without  power  of  antici- 
pation, and  after  her  decease,  as  to  the  capital 
thereof,  upon  trust  as  she  sliould  by  will  apjioint, 
and  in  default  of  appointment,  upon  trust  for  her 
child  or  children,  sons  at  twenty-one  and  daughters 
at  twenty-one  or  marriage,  equally  bet  ween"  thcni 
if  more  than  one.  One  of  the  nieces  married, 
and  died  before  the  testator,  leaving  an  infant 
daugliter  her  surviving: — Held,  that  "the  share  of 
the  (leccasod  nioeehad  lai)seti,and  that  tiiero  was 
an  intestacy  in  respect  of  it. — Sti  irarf  v.  Jonnt 
(4  Do  (J.  &  J.  5:V>)  toWowcd.—  Unsicorth  v.  Speak- 
man  (4  Ch.  1).  ('.20)  disapproved.  In  rcKonERTS. 
Tarlkton  v.  Brutox  -        -        -        -  346 

4.    Construction  —  Precatory  Tni.'if.]  A 

testator  gave  all  his  real  and  iiersoniil  estate  unto 
and  to  tlio  absolute  use  of  his  wife,  her  heirs, 
executors,  administrators,  and  assigns,  "in  full 
confidence  that  she  would  do  what  Was  right  as 
to  the  dispo.ml  thereof  between  his  cliihlren, 
either  in  l»er  lifetime  or  by  will  after  her 
decease  ": — IMil  (afiirming  tlu'  decision  of  Pear- 
son,. I.),  that  und(M-  these  words  the  widow  took 
an  absolute  inten^st  in  the  in-ojxMtv,  nnfettennl 
by  any  trust  in  favour  of  the  ehildren.  In  />• 
Adams  and  the  Kensington  VEi;TKY      -  394 
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5.    Construction  of — Will  speahing  from 

Death — Devise  of  Cottage  and  Land  at  S. — "iw 
their  present  state  " — Gift  of  Besidue  of  Real  and 
Personal  Estate — Subsequent  Contract  to  purchase 
Mansion  and  Land  at  S. —  Wills  Act,  1837  (IVict. 
e.  27),  s.  24.]  Testator  devised  to  his  son  G.  for 
life  his  cottage  and  land  at  S.  on  a  certain  special 
condition  that  the  trees  should  not  be  cut  down 
or  removed,  and  that  the  boundary  fences  and 
the  plantations,  &c.,  should  be  preserved  "in 
their  present  state,"  and  after  the  death  of  G.,  to 
his  son,  with  remainders  over,  and  as  to  all  other 
his  freehold  estate  and  the  residue  of  his  personal 
estate  he  gave  the  same  to  trustees  upon  certain 
trusts.  After  the  date  of  the  will  the  testator 
contracted  to  purchase  from  his  son  G.  a  mansion 
and  about  ten  acres  of  land  situate  at  S.,  but  the 
contract  was  not  completed  at  the  time  of  his 
death: — Held,  that  the  testator  had  not  with 
sufficient  clearness  shewn,  within  the  meaning  of 
the  24th  section  of  the  Wills  Act,  1837  (I  Vict, 
c.  26),  a  contrary  intention,  and  therefore  the 
property  contracted  for  passed  to  his  son  G. — The 
words  "in  their  present  state"  must  be  taken  to 
refer  to  the  period  of  death,  and  did  not  indicate 
an  intention  that  after-acquired  property  should 
not  pass,  with  sufficient  clearness  to  amount  to 
the  contrary  intention  which  the  statute  requires. 
— Though  the  words  "my  cottage  and  all  my 
land  "  were  not  apt  in  a  devise  of  a  mansion  and 
lands,  yet  the  word  "  land "  was  quite  large 
enough  to  include  them.  In  re  Postal  and 
Lamb    -        -        ~        -        -        -  600 
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 Left  to  charity — Mortmain    -        -  318 

See  Ohaeity. 
 Power  to  consent  to  advancement     -  565 

See  Power.  3. 
 Separate  use — Eestraint  on  alienation  411 

See  Husband  and  Wife.  3. 

WINDING-UP  -        -        -        -  615 

See  Cases  under  Company. 

WITNESS— Examination  abroad  .  -        -  137 

See  Peactice.  8. 
 Winding-up — Right  of  creditors  to  attend 

examination  -        -        -  515 

See  Company.  7. 


WORDS—"  Cottage  and  laud  " 

-  600 

See  Will.  5. 

—  "House"          -        -  - 

-  536 

See  Lands  Clauses  Act.  2. 

 "  In  their  present  state  "  - 

-  600 

^eeWiLL.  5. 

 "  Professional  charges  " 

-  584 

See  Solicitor,  2, 

 "  Seised  jointly  "         -  - 

-  359 

See  Tbustee  Acts. 

WEIT — Inquiry  as  to  lunacv — Trial  by  judge  of 
High  Court  -  -  -  -  116 
See  Lunatic.  1. 


WRITTEN  ORDER    -        -        -        -  362 

See  Metropolis  Management  Acts. 
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